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Statement  of  the  Case. 

This  case  involves  the  question  of  whether  or  not  an 
agreement  to  pay  a  sum  of  money  "out  of"  production 
from  an  oil  well  creates  a  lien  upon  or  other  security  in- 
terest in  that  portion  of  production  owned  by  the  persons 
who  made  the  agreement.  There  is  also  a  question  as  to 
whether  or  not  that  issue  is  res  judicata,  and  a  further 
question  of  whether  one  of  the  parties  against  whom  relief 
is  sought  is  bound  by  the  agreement. 
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The  appeal  is  from  a  judgment  dismissing  a  complaint 
in  intervention,  whereby  the  appellants  sought  payment  of 
the  amount  due  under  the  agreement  out  of  a  fund  held 
by  the  Court,  representing  the  value  of  production  owned 
by  the  parties  to  the  agreement.  This  fund  arose  from 
the  condemnation  of  the  property  by  the  Federal  Govern- 
ment. 

A  brief  history  of  the  events  out  of  which  the  con- 
troversy arises  is  as  follows : 

Treasure  Company  was  the  lessee  under  an  oil  and  gas 
lease  of  certain  property  in  the  City  of  Los  Angeles.  It 
commenced  drilling  a  well  and  ran  out  of  money.  An 
agreement  was  entered  into  by  Treasure  Company  with 
the  appellees  in  this  appeal,  the  plaintiffs  below,  Walter  B. 
Scoville  and  The  Adamant  Company,  wherein  Scoville  and 
The  Adamant  Company  agreed  to  provide  certain  funds  to 
continue  drilling,  in  consideration  of  which  each  was  to 
receive  participating  royalties  entitling  them  to  payment  of 
a  certain  percentage  of  the  proceeds  of  sale  of  oil  and  gas 
produced  from  the  property,  after  the  payment  of  ex- 
penses. 

This  agreement  provided  for  an  executive  committee  to 
conduct  operations  on  behalf  of  the  parties  to  the  agree- 
ment. This  committee,  at  the  time  with  which  we  are  con- 
cerned, consisted  of  G.  de  Bretteville,  President  of  Treas- 
ure Company,  Harry  Wynn,  an  employee  of  Treasure 
Company,  and  J.  Orville  Seeple,  who  was  representing 
Scoville  and  The  Adamant  Company,  and  who  had  actual 
charge  of  drilling. 

Scoville  and  The  Adamant  Company  paid  the  agreed 
amount,  and  drilling  was  resumed,  but  the  funds  proved 
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insufficient,  and  additional  financing  was  required.  Sco- 
ville  undertook,  on  behalf  of  himself  and  The  Adamant 
Company,  to  raise  additional  funds.  He  approached  the 
appellants,  and  suggested  that  they  provide  some  money 
for  completing  the  well.  He  represented  to  the  appellants 
that  his  group  was  in  control  of  the  property,  through  the 
executive  committee,  and  that  they  owned  a  majority  of 
the  production.     [Tr.  131,  144.] 

The  appellants  invested  a  total  of  $5,000.00,  being 
$2,500.00  for  Mr.  Bullen  and  $2,500.00  for  Dr.  Hayward. 
The  terms  of  the  investment  are  set  forth  in  a  letter  dated 
September  27,  1938,  written  by  one  of  the  appellants,  Her- 
schel  Bullen,  to  George  Halverson,  an  attorney,  who  was 
at  that  time  representing  Scoville  and  The  Adamant  Com- 
pany in  a  dispute  with  de  Bretteville  and  Treasure  Com- 
pany. Scoville  and  The  Adamant  Company  signed  an  en- 
dorsement on  this  letter  agreeing  to  its  terms,  which  were 
that  the  appellants,  in  addition  to  receiving  assignments  of 
two  1%  participating  royalties,  were  to  receive  $5,000.00 
each,  or  an  aggregate  of  $10,000.00,  "out  of  the  first  15% 
of  production  from  the  said  well."  A  copy  of  this  letter 
agreement  of  September  27,  1938,  the  so-called  "two  for 
one  agreement,"  is  Exhibit  A  of  the  complaint  in  inter- 
vention, and  is  set  forth  at  pages  78  to  81  of  the  printed 
transcript.  It  is  also  Exhibit  B-l  of  plaintiffs  in  inter- 
vention. 

These  terms  were  not  the  result  of  bargaining  between 
Scoville  and  the  appellants.  He  made  the  same  proposal 
to  them  as  he  made  to  other  investors,  that  is  to  say,  that 
they  would  be  repaid  their  money  out  of  15%  of  produc- 
tion, and  that  he  would,  in  addition,  assign  to  them  from 
his  holdings  a  1%  participating  royalty  for  each  $2,500.00 


invested.  In  fact,  the  appellants  were  concerned  about 
whether  the  transaction  could  be  considered  usurious,  and 
were  advised  that  it  was  not,  because  the  payment  was  con- 
tingent upon  the  well  being  successful,  and  there  was  no 
obligation  of  anyone  to  pay  the  money  within  a  certain 
time,  or  in  any  event.  It  was  payable  only  out  of  produc- 
tion from  a  well,  which  was  not  then  producing  and  might 
not  produce. 

The  appellants  paid  over  $2,500.00  each,  or  a  total  of 
$5,000.00,  and  this  money,  together  with  other  funds,  and 
credits  which  were  obtained  from  supply  houses,  enabled 
operations  to  start  again,  and  the  well  was  completed  and 
placed  on  production  in  December  of  1938.  This  was 
done  under  the  management  of  the  executive  committee, 
although  shortly  thereafter  Treasure  Company  took 
possession. 

Treasure  Company  continued  to  operate  the  well.  The 
gross  production  of  oil  and  gas  therefrom  amounted  to 
over  $200,000.00.  No  part  of  the  gross  production  was 
applied  to  payment  of  the  $10,000.00  which  was  to  be 
paid  out  of  15%  of  such  gross  production  to  the  appellants 
under  their  agreement,  and  they  have  received  no  pay- 
ment from  any  other  source.  It  should  be  said,  perhaps, 
in  this  connection  that  appellants  at  one  time  sold  their 
rights  under  the  two  for  one  agreement  and  their  royal- 
ties, the  sale  being  made  under  a  conditional  sales  contract, 
and  they  received  some  money  under  the  contract,  but  the 
buyer  thereafter  defaulted,  and  all  rights  were  restored 
to  the  appellants.  [Tr.  148-149.]  No  payments  on  ac- 
count of  the  obligation  to  pay  $10,000.00,  as  set  forth 
in  the  letter  agreement,  were  ever  made  by  anyone,  and 
the  Court  so  found.     [Finding  XII,  Tr.  106.] 
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The  appellants  have  also  received  no  payments  on  their 
2%  participating  royalties,  which  were  assigned  to  them 
by  Scoville,  nor  have  Scoville  and  The  Adamant  Com- 
pany received  any  payments  on  their  royalties,  de  Brette- 
ville,  President  of  Treasure  Company,  has  maintained, 
successfully,  that  the  expenses  of  operation,  including 
large  legal  fees  in  his  litigation  with  Scoville  and  The 
Adamant  Company,  have  used  up  all  the  money  which 
would  otherwise  have  been  payable  to  them  and  their 
assigns.  As  to  the  two  for  one  agreement,  he  contended 
that  he  knew  nothing  about  it,  and  both  Judge  Westover 
in  the  condemnation  case,  and  Judge  Yankwich  in  the 
case  at  bar,  found  that  Treasure  Company  was  not  bound 
by  it.  [Finding  XI,  Tr.  106.]  That  finding  is  not  ques- 
tioned by  the  appellants. 

On  September  10,  1941,  Scoville  and  The  Adamant 
Company  brought  a  suit  in  the  Federal  Court,  being  the 
case  at  bar,  seeking  an  accounting  for  any  sums  due  upon 
their  royalty  interests  from  past  production,  and  for 
repayment  of  the  sum  of  $13,000.00,  included  in  which 
was  the  $5,000.00  put  up  by  these  appellants,  which  Sco- 
ville and  The  Adamant  Company  had  advanced  for  the 
completion  of  the  well,  and  which  they  claimed  was  done 
under  an  agreement  by  Treasure  Company  to  repay  it 
two  for  one  out  of  15%  of  gross  production. 

In  the  meantime,  and  on  September  28,  1942,  the  Gov- 
ernment of  the  United  States  instituted  a  condemnation 
proceeding  for  the  use  of  Reconstruction  Finance  Corpora- 
tion, to  condemn  certain  real  property,  included  in  which 
was  the  property  covered  by  the  oil  and  gas  lease  held  by 
Treasure  Company,  upon  which  Treasure  Well  No.  8  was 


invested.  In  fact,  the  appellants  were  concerned  about 
whether  the  transaction  could  be  considered  usurious,  and 
were  advised  that  it  was  not,  because  the  payment  was  con- 
tingent upon  the  well  being  successful,  and  there  was  no 
obligation  of  anyone  to  pay  the  money  within  a  certain 
time,  or  in  any  event.  It  was  payable  only  out  of  produc- 
tion from  a  well,  which  was  not  then  producing  and  might 
not  produce. 

The  appellants  paid  over  $2,500.00  each,  or  a  total  of 
$5,000.00,  and  this  money,  together  with  other  funds,  and 
credits  which  were  obtained  from  supply  houses,  enabled 
operations  to  start  again,  and  the  well  was  completed  and 
placed  on  production  in  December  of  1938.  This  was 
done  under  the  management  of  the  executive  committee, 
although  shortly  thereafter  Treasure  Company  took 
possession. 

Treasure  Company  continued  to  operate  the  well.  The 
gross  production  of  oil  and  gas  therefrom  amounted  to 
over  $200,000.00.  No  part  of  the  gross  production  was 
applied  to  payment  of  the  $10,000.00  which  was  to  be 
paid  out  of  15%  of  such  gross  production  to  the  appellants 
under  their  agreement,  and  they  have  received  no  pay- 
ment from  any  other  source.  It  should  be  said,  perhaps, 
in  this  connection  that  appellants  at  one  time  sold  their 
rights  under  the  two  for  one  agreement  and  their  royal- 
ties, the  sale  being  made  under  a  conditional  sales  contract, 
and  they  received  some  money  under  the  contract,  but  the 
buyer  thereafter  defaulted,  and  all  rights  were  restored 
to  the  appellants.  [Tr.  148-149.]  No  payments  on  ac- 
count of  the  obligation  to  pay  $10,000.00,  as  set  forth 
in  the  letter  agreement,  were  ever  made  by  anyone,  and 
the  Court  so  found.     [Finding  XII,  Tr.  106.] 
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The  appellants  have  also  received  no  payments  on  their 
2%  participating  royalties,  which  were  assigned  to  them 
by  Scoville,  nor  have  Scoville  and  The  Adamant  Com- 
pany received  any  payments  on  their  royalties,  de  Brette- 
ville,  President  of  Treasure  Company,  has  maintained, 
successfully,  that  the  expenses  of  operation,  including 
large  legal  fees  in  his  litigation  with  Scoville  and  The 
Adamant  Company,  have  used  up  all  the  money  which 
would  otherwise  have  been  payable  to  them  and  their 
assigns.  As  to  the  two  for  one  agreement,  he  contended 
that  he  knew  nothing  about  it,  and  both  Judge  Westover 
in  the  condemnation  case,  and  Judge  Yankwich  in  the 
case  at  bar,  found  that  Treasure  Company  was  not  bound 
by  it.  [Finding  XI,  Tr.  106.]  That  finding  is  not  ques- 
tioned by  the  appellants. 

On  September  10,  1941,  Scoville  and  The  Adamant 
Company  brought  a  suit  in  the  Federal  Court,  being  the 
case  at  bar,  seeking  an  accounting  for  any  sums  due  upon 
their  royalty  interests  from  past  production,  and  for 
repayment  of  the  sum  of  $13,000.00,  included  in  which 
was  the  $5,000.00  put  up  by  these  appellants,  which  Sco- 
ville and  The  Adamant  Company  had  advanced  for  the 
completion  of  the  well,  and  which  they  claimed  was  done 
under  an  agreement  by  Treasure  Company  to  repay  it 
two  for  one  out  of  15%  of  gross  production. 

In  the  meantime,  and  on  September  28,  1942,  the  Gov- 
ernment of  the  United  States  instituted  a  condemnation 
proceeding  for  the  use  of  Reconstruction  Finance  Corpora- 
tion, to  condemn  certain  real  property,  included  in  which 
was  the  property  covered  by  the  oil  and  gas  lease  held  by 
Treasure  Company,  upon  which  Treasure  Well  No.  8  was 


drilled.  Scoville  and  The  Adamant  Company,  and  the  ap- 
pellants Bullen  and  Hayward,  were  made  parties  defendant 
in  that  action,  and  an  award  was  made  for  the  value,  at 
the  date  of  condemnation,  of  future  production  from  the 
well,  owned  by  the  lessee  and  the  participating  royalty 
holders. 

The  parties  petitioned  for  the  distribution  of  their  re- 
spective shares  of  this  award,  and  the  appellants  asserted 
a  lien  or  a  security  interest  in  the  nature  of  a  trust  deed 
upon  the  interest  of  the  lessee,  Treasure  Company,  and 
upon  the  royalty  interests  of  Scoville  and  The  Adamant 
Company,  under  the  letter  agreement  of  September  27, 
1938,  and  requested  payment  of  the  $10,000.00  out  of  the 
award. 

The  trial  court  in  that  case  found  that  the  agreement 
with  appellants  was  made  by  Walter  B.  Scoville,  and  that 
neither  Treasure  Company  nor  The  Adamant  Company 
was  a  party  to  or  was  bound  by  it,  and  the  Court  also 
adopted  a  conclusion  of  law  as  follows: 

"The  enforcement  of  the  so-called  'two  for  one 
agreement'  between  the  Bullens  and  Haywards  and 
Walter  B.  Scoville  is  a  personal  matter,  and  is  not  a 
matter  for  settlement  in  the  within  case." 

All  parties  appealed  from  the  judgment  in  that  case. 
United  States  v.  Adamant  Company,  et  ah,  197  F.  2d  1. 
The  holding  of  the  trial  court  that  the  lessee  was  not 
bound  by  the  two  for  one  agreement  was  affirmed,  and  this 
Court  also  held  that  the  rights  of  the  lessee  were  properly 
subject  to  adjudication  and  to  payment  in  the  condemna- 
tion case,  and  ordered  payment  to  Reconstruction  Finance 
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Corporation,  as  assignee  of  the  lessee,  of  the  value  of  the 
lessee's  interest,  $97,767.00. 

In  its  discussion  of  the  two  for  one  agreement,  the 
Court  indicated  its  concurrence  in  the  view  of  the  trial 
court  that  the  rights  created  thereunder  were  personal, 
but  the  Court  did  not  mention  the  question  of  whether  or 
not  it  could  be  specifically  enforced  against  the  interests 
of  any  royalty  holder  who  was  a  party  to  it  in  an  action 
against  such  royalty  holder. 

As  to  the  royalty  holders,  the  Court  held  that  they  were 
analogous  to  stockholders  in  a  corporation,  and  that  their 
rights  would  have  to  be  determined  in  accounting  suits 
which  had  already  been  instituted  by  royalty  holders 
against  the  lessee,  the  case  at  bar  being  one  of  them.  The 
portion  of  the  award  attributable  to  the  percentages  of  pro- 
duction held  by  the  royalty  holders  was  ordered  to  be  held 
by  the  Court  pending  the  outcome  of  the  accounting  suits, 
and  it  is  now  held  in  the  registry  of  the  Court.  The 
amounts  so  held  with  which  we  are  concerned  are  as  fol- 
lows: 

Adamant  Company  $47,925.00 

Walter  B.  Scoville  30,672.00 

H.  Bullen  and  Mary  H.  Bullen  1,917.00 

J.  C.  Hayward  and  Marian  S.  Hayward    1,917.00 

Following  that  decision,  the  appellants  asked  leave  to 
intervene  in  the  accounting  action,  seeking,  among  other 
things,  the  payment  of  the  $10,000.00  owed  to  them  out 
of  the  money,  listed  above,  which  now  stands  in  lieu  of 
the  royalty  interests  of  the  parties  to  the  agreement.  The 
District  Court,  by  Judge  Peirson  M.  Hall,  granted  the 
motion  for  leave  to  intervene. 


The  question  of  the  nature  of  the  two  for  one  agree- 
ment, whether  it  was  personal  only,  or  whether  it  created 
a  lien  against  the  share  of  production  owned  by  the  parties 
to  it,  and  also  whether  or  not  the  comments  upon  the  na- 
ture of  the  two  for  one  agreement  made  by  this  Court 
in  the  condemnation  case,  were  controlling  in  this  action, 
were  briefed  and  argued  before  Judge  Hall.  In  a  memo- 
randum opinion  [Tr.  63],  Judge  Hall  ruled  that  under  the 
agreement  the  appellants  had  a  remedy  to  reach  the  res, 
i.e.,  the  money  standing  in  lieu  of  Scoville's  royalty  in- 
terest, that  the  res  did  not  come  into  being  until  final  judg- 
ment in  the  condemnation  action,  that  enforcement  of  the 
agreement  was  consequently  not  barred  by  the  statute  of 
limitations,  and,  also,  that  the  statements  by  this  Court  in 
the  condemnation  case  were  not  the  law  of  the  case,  and 
did  not  preclude  the  intervention  of  the  appellants  in  this 
case. 

A  complaint  in  intervention  was  thereupon  filed  by  these 
appellants.  In  one  cause  of  action  they  joined  with  the 
plaintiffs,  Walter  B.  Scoville  and  The  Adamant  Company, 
in  the  request  for  an  accounting  by  the  defendant,  Treas- 
ure Company,  of  any  net  amounts  from  past  production 
which  might  be  due  upon  their  participating  royalties,  a 
1%  participating  royalty,  as  noted  above,  being  held  by 
each  of  the  appellants.  The  trial  court  found  that  no 
money  was  due  from  past  production,  and  there  is  no 
appeal  on  that  point,  either  by  the  plaintiffs  Scoville  and 
The  Adamant  Company,  or  by  these  appellants,  the  plain- 
tiffs in  intervention. 

In  a  second  cause  of  action,  the  appellants  asked  the 
Court  to  determine  that  they  are  entitled  to  have  paid  to 


them  the  shares  of  the  award  in  the  condemnation  action 
representing  the  value  of  their  participating  royalties,  to 
wit,  $1,917.00  to  Herschel  Bullen  and  Mary  H.  Bullen.  and 
$1,917.00  to  J.  C.  Hayward  and  Marian  S.  Hayward.  The 
judgment  authorized  payment  of  these  amounts,  and  there 
is  no  appeal  by  anyone  from  that  part  of  the  judgment. 

By  their  third  cause  of  action,  the  appellants  asserted 
against  the  plaintiffs,  Scoville  and  The  Adamant  Company, 
defendants  in  intervention  and  appellees  here,  the  right  to 
subject  their  shares  of  the  money  award,  which  stand  in 
lieu  of  the  royalty  interests  of  said  appellees,  to  payment 
of  the  amount  due  under  the  two  for  one  agreement.  The 
case  was  tried  by  Judge  Leon  R.  Yankwich,  who  had 
written  the  opinion  in  the  condemnation  appeal,  United 
States  v.  Adamant  Company,  197  F.  2d  1,  and  he  held  in 
this  case  that  the  two  for  one  agreement  created  only  a 
personal  obligation,  that  it  was  not  specifically  enforceable 
against  royalty  interests  of  the  parties  to  it,  and  that  the 
action  was,  therefore,  barred  by  the  four-year  statute  of 
limitations.  The  judgment  authorized  the  distribution  to 
Walter  B.  Scoville  of  his  share  of  the  award,  $30,672.00, 
and  to  The  Adamant  Company  of  its  share,  $47,925.00, 
without  deduction  by  any  lien  or  charge  in  favor  of  appel- 
lants. It  is  not  clear  from  the  findings  whether  or  not  Judge 
Yankwich  intended  to  follow  Judge  Westover's  finding  in 
the  condemnation  case  that  The  Adamant  Company  was 
not  a  party  to  the  agreement.  This  appeal  is  from  that 
part  of  the  judgment  which  denied  enforcement  of  the 
two  for  one  agreement  as  a  lien  or  charge  in  the  nature 
of  a  trust  deed  on  the  portions  of  the  award  belonging 
to  Scoville  and  The  Adamant  Company. 
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Questions  Involved. 

(1)  UNDER  THE  AGREEMENT  FOR  THE  PAYMENT  OF 
$10,000.00  OUT  OF  PRODUCTION  FROM  THE  WELL,  DID  THE 
INTEREST  IN  PRODUCTION  OWNED  BY  THE  PARTIES  TO 
THE  AGREEMENT  STAND  AS  SECURITY  FOR  PAYMENT  OF 
THE  $10,000.00? 

(2)  DID  THE  STATEMENTS  BY  THIS  COURT  IN  THE  CON- 
DEMNATION CASE  THAT  THE  AGREEMENT  WAS  A  PERSONAL 
ONE  CONSTITUTE  A  HOLDING  ON  THE  QUESTION  OF  THE 
RIGHT  TO  ENFORCE  IT  AGAINST  THE  ROYALTY  INTERESTS 
OF  THE  OBLIGORS  THEREUNDER;  AND,  IF  SO,  IS  THE  POINT 
RES  JUDICATA  OR  THE  LAW  OF  THE  CASE? 

(3)  IS  THE  COMPLAINT  IN  INTERVENTION  SEEKING  TO 
ENFORCE  THE  TWO  FOR  ONE  AGREEMENT  AGAINST  THE 
INTEREST  IN  PRODUCTION  OWNED  BY  SCOVILLE  AND  THE 
ADAMANT  COMPANY  BARRED  BY  THE  STATUTE  OF  LIMITA- 
TIONS? 

(4)  DID  THE  ADAMANT  COMPANY  SIGN  THE  TWO  FOR 
ONE  AGREEMENT  BY  AN  AUTHORIZED  OFFICER,  AND  IS  THE 
FINDING,  IF  THERE  IS  SUCH  A  FINDING,  BY  THE  COURT 
BELOW,  TO  THE  EFFECT  THAT  IT  DID  NOT,  ERRONEOUS? 

(5)  IS  THE  PURPORTED  FINDING  BY  THE  COURT  IN  THE 
CONDEMNATION  CASE  THAT  THE  ADAMANT  COMPANY  WAS 
NOT  BOUND  BY  THE  TWO  FOR  ONE  AGREEMENT  RES 
JUDICATA? 
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ARGUMENT. 

I. 
The  Agreement  Under  Which  the  Appellants  Were  to 
Receive  $10,000.00  Out  of  the  Gross  Production 
From  Treasure  Well  No.  8  Is  Enforceable  Against 
That  Part  of  Production  Owned  by  the  Persons 
Who  Were  Parties  to  the  Agreement. 

The  basic  question  is  whether  the  agreement  for  pay- 
ment of  $10,000.00  was  merely  a  personal  undertaking 
to  pay  a  sum  of  money  giving  rise  only  to  an  action  in 
debt,  or  for  damages,  against  the  obligor,  if  not  paid, 
or  whether  it  was  secured  by  the  interest  of  the  obligors 
in  the  oil  well,  so  that  an  action  will  lie  in  equity  to  apply 
the  security  to  payment  of  the  obligation.  It  would  seem 
that  this  is  simply  a  question  of  the  legal  effect  of  the 
language  used  in  the  agreement. 

The  language  is  quite  simple.  The  agreement  is  in  the 
form  of  a  letter  from  Herschel  Bullen  to  George  Halver- 
son,  a  Los  Angeles  attorney,  who  was  also  representing 
Scoville  and  The  Adamant  Company.  [Tr.  171,  174.] 
The  letter  enclosed  an  application  to  the  Commissioner 
of  Corporations  for  consent  to  transfer  the  two  1% 
participating  royalties,  which  the  appellants  also  received 
in  the  transaction,  and  two  $2,500.00  cashier's  checks. 
It  authorized  the  use  of  the  checks  when  certain  conditions 
were  complied  with,  and  stated: 

"These  funds,  $5,000.00,  to  be  included  in  the  said 
necessary  funds,  to  be  repaid  two  for  one  out  of  pro- 
duction— to  fully  comply  with  paragraph  II  of  page 
2  of  said  application  herewith  enclosed,  it  being 
understood  and  agreed  that  the  said  two  for  one  out 
of  production  is  to  be  repaid  out  of  the  first  15% 
of  gross  production  from  the  said  well." 
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The  letter  bears  an  endorsement  reading: 
"We  agree  to  the  foregoing.", 

which  was  signed  by  Walter  B.  Scoville  and  by  The 
Adamant  Company,  by  Helen  Scoville,  Secretary.  [Tr. 
81.]  The  endorsement  was  also  signed  by  The  Walter 
B.  Scoville  Company,  this  being  for  the  reason  that  the 
agreement  provided  that  in  the  event  the  well  was  a 
failure,  the  appellants  were  to  receive  comparable  interests 
in  certain  properties  in  Wyoming.  These  properties  were 
owned  by  The  Walter  B.  Scoville  Company.    [Tr.   183.] 

The  agreement  thus,  in  explicit  terms,  shows  that  the 
parties  were  interested  in  property  rather  than  personal 
obligations.  There  was  no  agreement  by  anyone  to  pay 
the  money  in  any  event.  It  was  to  come  from  the  well 
in  question  if  it  was  a  producer,  otherwise  from  the  Wy- 
oming property.  The  agreement  contains  no  language 
to  the  effect  that  payment  was  to  be  merely  measured  by 
or  equal  to  a  percentage  of  production  from  the  well,  or 
that  the  reference  to  a  percentage  of  production  was  only 
intended  to  fix  the  time  when  the  money  would  be  paid. 
Payment  was  to  come  "out  of"  such  production. 

The  effect  of  such  an  agreement  was  decided  in  early 
times.  For  example,  in  Legard  v.  Hodges,  1  Ves.  Jun. 
477,  29  English  Reports  Chancery,  684  (1792),  the  de- 
fendant, Anthony  Hodges,  at  the  time  of  his  marriage, 
made  a  covenant  that  he  would  pay  into  the  hands  of  the 
plaintiffs,  as  trustees,  the  sum  of  10,000  pounds,  and  that 
"he  would,  after  three  years  from  the  solemnization  of 
the  marriage,  set  apart  an  appropriate  amount  as  a  fund 
toward  raising  said  10,000  pounds,  one-third  part  of  the 
yearly  rents   arising  from  his   several   estates   in   Berks 
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and  Oxford  .  .  ."  (Italics  added.)  The  money  was 
not  paid,  and  plaintiffs  filed  a  bill  in  equity  charging  that 
the  produce  of  the  estate  ought  to  be  accounted  to  them, 
and  one-third  part  thereof  applied  for  the  purpose  of 
raising  the  10,000  pounds,  and  praying  an  account  of 
rents  and  profits  received  from  the  estates. 

Mr.  Mansfield  and  others  for  the  defendants  argued 
(p.  686  of  29  English  Reports)  that  "the  covenant  is 
merely  a  personal  covenant  by  Hodges  to  appropriate  the 
third  part  of  the  produce  to  the  payment  of  the  10,000 
pounds.  An  action  would  lie  for  the  breach  of  it,  and  in 
such  action  damages  to  the  amount  of  the  third  part  might 
be  recovered.  But  the  estate  itself  is  not  bound  by  the 
covenant;  there  is  no  lien  upon  the  estate  itself."  The 
Court  held  for  the  plaintiffs,  and  the  Lord  Chancellor, 
after  distinguishing  a  case  cited  by  the  defendants,  said 
at  page  687: 

"I  take  the  doctrine  to  be  true,  that  where  the  par- 
ties come  to  an  agreement  as  to  the  produce  of  the 
land,  that  the  land  itself  will  be  affected  by  the 
agreement." 

This  result  has  been  uniformly  reached  by  the  Supreme 
Court  of  California  in  determining  the  effects  of  assign- 
ments and  agreements  relating  to  shares  in  oil  produc- 
tion, though  not  without  contrary  holdings  in  the  lower 
courts.  In  one  of  the  earlier  cases,  Western  Oil  &  Re- 
fining Co.  v.  Venago  Oil  Corp.,  218  Cal.  733,  24  P.  2d 
971  (1933),  Miller,  the  lessee  under  an  oil  lease,  rented 
some  drill  pipe  from  one  of  the  appellants.  As  part  con- 
sideration he  assigned  to  the  appellant  outright  2%  of  all 
oil  and  gas  to  be  produced.  In  addition,  he  agreed  to 
pay  a  cash  rental,  and  he  assigned  to  appellant  10%  of 
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the  oil  and  gas  produced,  as  security  for  payment  of  the 
rental.  Thereafter  the  lessee  transferred  his  lease  to  the 
defendant  Venago  Oil  Corporation,  which  had  notice  of 
the  assignments,  but  refused  to  honor  them.  The  ques- 
tion arose  in  an  interpleader  action  wherein  the  plaintiff, 
Western  Oil  &  Refining  Co.,  which  held  a  cash  fund 
resulting  from  the  sale  of  oil  and  gas  from  the  property, 
interpleaded  the  defendant  Venago  Oil  Corporation,  which 
had  produced  the  oil,  and  the  appellants,  who  claimed  their 
percentages  of  the  production  under  the  assignments  from 
Miller.  It  will  be  noted  that  while  the  documents  in  this 
case  were  in  the  form  of  assignments  of  certain  percent- 
ages of  oil  and  gas  to  be  produced,  they  assigned  oil  "to 
be  produced,  saved,  and  sold,"  so  that  they  necessarily 
operated  only  as  an  agreement  by  the  lessee  to  pay  over 
a  certain  percentage  of  the  proceeds  of  the  sale  of  such 
oil  and  gas.  The  royalty  holders  had  no  rights  of  pos- 
session, and  could  look  only  to  the  lessee,  their  assignor, 
to  produce  the  oil,  and  give  them  their  respective  per- 
centages. Because  of  this,  the  trial  court,  Hon.  Leon 
R.  Yankwich,  then  a  Judge  of  the  Superior  Court  of 
California,  interpreted  the  documents  as  being,  in  effect, 
only  personal  covenants  of  the  lessee,  and  held  that  the 
appellants  had  no  interest  in  the  specific  cash  proceeds 
derived  from  the  sale  of  the  oil.  This  judgment  was 
reversed  by  the  Supreme  Court.  The  Court,  at  page  737 
of  the  California  report,  and  page  973  of  the  Pacific  re- 
port, said: 

"We  cannot  accede  to  the  trial  court's  view  that  the 
instruments  were  merely  personal  undertakings  of 
Miller  to  pay  appellants  percentages  of  the  proceeds 
of  oil  produced  by  him  individually." 
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A  difficulty  which  the  California  courts  have  had  in 
treating  a  purported  assignment  of  a  percentage  of  oil 
to  be  produced  as  giving  a  property  interest,  is  that  in 
California  the  "oil  in  place"  doctrine  is  not  followed,  and 
it  is  considered  that  even  the  landowner  does  not  have  title 
to  the  fugitive  substance  while  it  is  underground.  This 
difficulty  was  met  in  the  Venago  case  by  a  reference  to 
the  "potential  possession"  theory  of  personal  property  to 
be  produced  from  land  as  giving  a  present  transferable 
interest  in  the  property  to  be  produced  in  the  future. 

In  Callahan  v.  Martin,  3  Cal.  2d  110,  43  P.  2d  788, 
the  Court  stated  that  the  potential  possession  theory  had 
been  abolished  by  the  adoption  of  The  Uniform  Sales 
Act  in  California,  but  nevertheless  held  that  an  assign- 
ment of  a  percentage  of  oil  to  be  produced  created  a  prop- 
erty interest.  This  was  on  the  theory  that  it  was  a  profit 
a  prendre.  Later,  in  Schiffman  v.  Richfield  Oil  Co.,  8  Cal. 
2d  211,  64  P.  2d  1081  (1937),  where  the  instruments 
gave  a  share  of  the  net  proceeds  of  sale  of  oil  and  gas, 
and  were  made  by  the  lessee  of  an  oil  lease,  the  Court 
reached  the  same  result  as  in  Venago  and  Callahan,  al- 
though the  theory  in  this  case  was  simply  that  the  royalty 
holder  should  be  considered  in  equity  as  the  owner  of  a 
property  interest,  because  he  should  be  entitled  to  specific 
performance.  The  Court  said  at  page  228  of  the  report 
in  8  Cal.  2d: 

"The  equitable  doctrine  of  specific  performance  and 
equitable  conversion  as  applied  to  contracts  to  buy 
and  sell  land,  arose  from  the  inadequacy  of  the 
remedy  of  damages  due  to  the  unique  character  of 
the  subject  matter  of  the  contract.  In  the  case  of 
royalty  assignments  the  uncertainty  in  amount  and 
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value  of  the  oil  to  be  produced  renders  the  subject 
of  the  contract  unique." 

As  late  as  1941,  the  Court  was  still  uncertain  as  to 
theory,  but  unshaken  in  its  view  that  instruments  pur- 
porting to  transfer  oil  to  be  produced,  or  the  proceeds 
thereof,  gross  or  net,  in  whatever  form  and  whether 
created  by  landowner  or  lessee,  and  whether  or  not  the 
holder  had  a  right  to  enter  and  take  the  oil  himself,  gave 
a  property  interest.  Finally,  in  La  Laguna  Ranch  Co. 
v.  Dodge,  18  Cal.  2d  132,  114  P.  2d  351  (1941),  the 
Court,  after  discussing  royalties  of  various  types,  and 
after  adverting  to  the  fact  that  ordinarily  a  royalty  holder, 
unlike  a  lessee,  has  no  right  of  possession  and  hence  can- 
not be  said  to  have  a  profit  a  prendre,  held  that  he  has  an 
anologous  right,  saying  at  page  139  of  the  report  in 
18  Cal.  2d: 

".  .  .  the  interests  thus  created  have  been  con- 
sidered sui  generis/' 

and,  on  the  same  page, 

".  .  .  the  purpose  and  scope  of  all  such  royalty 
interests  are  so  similar  that  all  should  be  considered 
equally  to  be  incorporeal  interests  in  real  property 

The  same  result  has  been  reached  where  the  assign- 
ment is  of  an  interest  of  limited  duration  and  made  to 
secure  the  payment  of  a  fixed  sum  of  money.  As  noted 
above,  one  of  the  assignments  in  the  Venago  case  was  of 
this  nature,  and  in  a  later  case,  Recovery  Oil  Co.  v.  Van 
Acker,  which  was  before  the  District  Court  of  Appeal 
on  two  occasions,  reported  in  79  Cal.  App.  2d  639,  180 
P.  2d  436,  and  96  Cal.  App.  2d  909,  216  P.  2d  483  (hear. 
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den.  by  S.  Ct.  June  8,  1950),  the  only  assignment  in- 
volved in  the  case  was  for  security.  In  this  case,  certain 
people  held  a  prospecting  permit  authorizing  them  to 
explore  for  oil  on  land  owned  by  the  United  States. 
They  executed  a  document  reading  in  part  as  follows: 

"The  undersigned  hereby  assigns,  transfers  and 
sets  over  to  N.  E.  Grable  the  proceeds  from  Fifteen 
per  cent  (15%)  of  the  oil,  gas  and  other  hydrocarbon 
substances  produced,  saved  and  sold  from  the  said 
premises  so  covered  by  said  Operating  Agreement 
(less  amount  used  in  operations  on  the  premises), 
until  such  time  as  said  assignee  shall  have  received 
the  sum  of  Twenty  Thousand  Dollars  ($20,000.00) 
and  no  more;  and  upon  full  payment  of  said  sum 
this  assignment  shall  terminate  and  be  at  an  end." 
(79  Cal.  App.  2d  at  640.) 

Thereafter  the  holder  of  this  assignment  transferred  a 
half  interest  in  it,  and  in  the  obligation  secured  thereby, 
to  one  of  the  defendants.  The  interest  of  the  original 
permit  holders  was  acquired  by  the  plaintiff  corporation, 
which  brought  a  quiet  title  suit  seeking,  among  other 
things  to  quiet  its  title  against  the  rights  of  the  holder 
of  said  assignment.  The  argument  of  the  plaintiffs  as 
to  the  effect  of  the  assignment  is  set  out  at  page  642 
of  79  Cal.  App.  2d,  and  page  438  of  180  P.  2d: 

"Plaintiff  points  out  that  the  instrument  before  us 
assigned  a  portion  of  the  proceeds  from  the  oil,  gas 
and  other  substances  produced  from  the  leased  prop- 
erty, while  that  involved  in  the  Callahan  case  as- 
signed an  interest  in  the  oil  and  gas  produced.  From 
this  they  argue  that  the  assignment  can  be  construed 
to  be  no  more  than  a  promise  on  the  part  of  the 
assignor  to  pay  the  assignee  a  sum  of  money  out  of 
a  specific  fund  and  that  at  most  it  could  only  be 
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construed  as  creating  a  lien  on  the  oil  produced, 
which  lien  has  long  since  been  barred  by  the  statute 
of  limitations." 

The  Court  did  not  deny  that  the  only  practical  effect  of 
the  assignment  could  be  an  agreement  by  the  operator  to 
pay  over  a  sum  of  money,  but  nevertheless  held  that  its 
legal  effect,  under  the  California  cases,  was  the  assign- 
ment of  a  property  interest  to  secure  the  indebtedness. 
The  Court  further  held,  apparently  in  reliance  upon  the 
cases  holding  that  instruments  purporting  to  sell  oil  to  be 
produced  in  the  future  give  a  present  legal  interest,  that 
the  holder  of  the  assignment  given  for  security  had  a 
legal  estate  in  the  nature  of  a  trust  deed.  It  was  also  held 
that  the  fact  that  past  production  had  been  sufficient  to 
pay  the  debt  was  immaterial,  if  it  had  not  been  so 
applied.  The  Court  said  at  page  485  of  the  report  in 
216  P.  2d: 

"The  assignments  by  which  the  respondent  acquired 
her  interest  assigned  to  her  a  certain  share  in  the 
production  from  the  land  until  such  time  as  she  re- 
ceived $10,000.00.  Her  interest  was  to  terminate 
when  she  received  this  amount,  otherwise  it  would 
run  for  the  full  term  of  the  lease.  No  date  was  fixed 
for  the  termination  of  her  interest,  and  it  was  con- 
ditioned upon  her  receiving  the  money,  and  not  upon 
the  production  of  an  amount  sufficient  to  pay  the 
money.  Any  obligation  to  pay  was  not  only  a  con- 
tinuing one  but  she  had  an  interest  in  the  land  which 
did  not  terminate  until  she  actually  received  that 
amount  of  money.  Her  interest  was  vested  as  an 
estate,  and  not  as  a  lien.  Her  position  was  similar 
to  that  of  the  holder  of  a  trust  deed." 

This  case,  we  submit,  is  decisive  of  the  case  at  bar,  if 
California  law  is  to  be  followed. 
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It  is  true  that  in  the  Van  Acker  case  the  instrument 
purported  to  be  a  present  assignment,  although  it  could 
obviously  have  only  the  practical  effect  of  an  agreement, 
whereas  in  the  case  at  bar  the  instrument  is  in  form  an 
agreement.  This  is  a  distinction  without  a  difference. 
Where  the  agreement  is  such  that  the  later  formal  docu- 
ment would  add  nothing  to  it,  it  is  to  be  treated  as  if 
it  were  a  formal  transfer,  and  if  it  relates  to  an  interest 
in  oil  to  be  produced,  under  California  law  it  gives  a 
present  legal  interest.  In  Gavina  v.  Smith,  25  Cal.  2d 
501,  154  P.  2d  681,  the  plaintiffs  executed  an  agreement 
with  the  defendant  wherein  the  defendant,  in  considera- 
tion of  the  payment  of  $100.00  to  the  plaintiff,  was  given 
an  option  to  acquire  an  oil  and  gas  lease  on  certain  prop- 
erty, the  lease  to  be  in  a  form  attached  to  the  agreement. 
Defendant  exercised  the  option,  but  the  plaintiff  refused 
to  sign  the  lease.  This  was  an  action  by  the  plaintiffs  to 
quiet  title  to  the  property  against  the  defendant's  rights 
under  the  contract.  There  was  a  judgment  for  the  plain- 
tiffs, which  was  reversed  by  the  Supreme  Court  of  Cali- 
fornia. The  plaintiffs'  theory  is  shown  by  the  following 
statement  in  the  opinion  at  page  682  of  the  Pacific  report: 

"Plaintiffs  contend  that  upon  the  exercise  of  the 
option  defendant  had  merely  an  executory  contract  to 
make  a  lease;  that  although  an  executed  lease  would 
be  a  good  defense  to  a  quiet  title  suit,  an  executory 
contract  that  is  not  specifically  enforceable  is  no 
defense  to  such  a  suit;  and  that  the  present  contract 
is  not  specifically  enforceable  on  the  ground  of  lack 
of  mutuality  of  remedy." 

But  the  Court  said,  at  pages  682-683: 

"Where  the  parties,  however,  have  agreed  in  writ- 
ing upon  the  essential  terms  of  the  lease,  there  is  a 
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binding  lease,  even  though  a   formal  instrument  is 
to  be  prepared  and  signed  later." 

The  Court  further  held  that  an  agreement  to  lease,  being 
the  equivalent  of  a  lease,  created  a  legal  interest  in  the 
oil  rights,  just  as  a  lease  would,  saying  at  page  683: 

"It  is  settled  in  this  state  that  an  oil  lease  like  the 
one  in  the  present  case  creates  a  profit  a  prendre  and 
vests  in  the  lessee  an  estate  in  real  property  .  .  . 
It  is  immaterial  whether  the  defendant  could  get  a 
decree  for  specific  performance  if  he  sought  it,  for 
he  has  a  legal  interest  in  the  property  and  legal 
remedies  to  enforce  it  independently  of  the  remedy 
of  specific  performance.    (Citations.)" 

The  rule  announced  in  Gavina  v.  Smith,  coupled  with 
the  decision  of  the  Court  in  the  Van  Acker  case,  would 
seem  to  require  the  holding,  under  California  law,  that  the 
agreement  in  our  case  gave  a  vested  legal  estate  by  way 
of  security  to  the  appellants  covering  such  property  rights 
in  the  well  as  were  owned  by  the  parties  who  executed 
the  agreement.  If,  however,  the  document  is  treated  as 
merely  an  agreement,  which  did  not  pass  a  present  title, 
it  would,  nevertheless,  create  rights  in  the  property  which 
would  be  enforceable  in  a  court  of  equity,  and  this  result 
could  not  be  avoided  merely  by  designating  the  agree- 
ment as  a  personal  covenant. 

In  Dougherty  v.  California  Kettleman  Oil  Royalties,  9 
Cal.  2d  58,  69  P.  2d  155  (1937),  the  plaintiff,  Dougherty, 
made  an  agreement  with  one  Ochsner,  under  which 
Ochsner  was  to  apply  to  the  Federal  Government  for  a 
lease  of  oil  land,  and  Dougherty,  in  consideration  of  his 
services  in  advising  Ochsner,  was  to  receive  10%  of  the 
oil  and  gas  produced.     A  written  contract  was  submitted, 
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which  Ochsner  agreed  to,  but  never  signed.  Ochsner 
obtained  the  lease,  and  through  various  assignments  there- 
of it  came  to  the  defendant  corporation,  California  Kettle- 
man  Oil  Royalties,  and  later  by  mesne  assignments  to 
General  Petroleum  Corporation.  General  Petroleum  Cor- 
poration acquired  the  property  without  any  knowledge 
of  the  agreement  with  Dougherty.  However,  the  defen- 
dant corporation,  California  Kettleman  Oil  Royalties,  did 
have  knowledge  when  it  acquired  the  property,  and,  in 
its  assignment  to  General  Petroleum  Corporation,  it  re- 
served a  royalty  interest,  though  less  than  10%.  Dougher- 
ty's agreement  with  Ochsner  was  held  to  be  enforceable 
against  the  defendant  corporation  to  the  full  extent  of 
its  royalty  interest.  It  was  held  that  the  agreement, 
having  been  fully  performed  on  the  plaintiff's  part,  was 
not  subject  to  the  statute  of  frauds,  and  that  even  though 
it  was  a  mere  personal  covenant,  it  was  enforceable 
against  Ochsner  and  his  assigns  with  knowledge.  Here, 
again,  the  Court  treats  an  assignment  and  an  agreement 
as  being  the  same.  At  one  point  in  the  opinion  it  speaks 
of  an  interest  which  Ochsner  had  "assigned"  to  Dougherty. 
It  is  clear,  however,  that  the  Court  realized  that  the 
matter  rested  merely  in  an  agreement.  The  Court  said 
at  page  167  of  the  report  in  69  P.  2d: 

"The  contract  was  that  Ochsner  should  hold  the 
title  to  the  permit,  deal  with  it,  and  should  pay 
Dougherty  his  agreed  share.  Dougherty  had  no 
cause  of  action  until  Ochsner  repudiated  this  agree- 
ment." 

Again,  at  page  169  of  the  Pacific  Report,  the  Court  said: 

"All  of  the  pleadings  allege  an  oral  agreement  the 
consideration  for  which  was  certain  services  rendered 
by  Dougherty." 
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On  the  question  of  the  agreement  being  a  personal  cove- 
nant, the  Court  said  at  page  167  of  the  Pacific  report: 

"Even  if  the  covenant  on  the  part  of  Ochsner  were 
a  mere  personal  covenant  it  would  be  enforceable  in 
equity  against  those  who  took  with  notice.  (Cita- 
tions.)" 

This  case  clearly  shows  that  under  the  law  of  California, 
as  well  as  under  the  law  generally,  the  case  cannot  be  dis- 
posed of  merely  by  finding  that  the  agreement  was  a 
personal  covenant  by  the  parties  who  signed  it. 

The  Kettleman  case  dealt  with  a  continuing  interest, 
an  agreement  to  sell,  but  the  case  is  even  stronger  where 
the  agreement  is  made  as  security.  The  application  of 
this  principle  to  a  similar  situation  is  exemplified  by  the 
case  of  Phillips  Petroleum  Co.  v.  Gable,  128  F.  2d  943. 
This  case  appears  to  be  on  all  fours  with  the  case  at 
bar.  In  the  cited  case  Dixie,  the  operator  of  an  oil  well, 
bought  some  casing  from  plaintiff,  and  agreed  to  pay  a 
certain  sum  for  it  "out  of  the  first  proceeds  of  one-half 
of  Dixie's  present  interest  in  the  production  from  said 
well."  (Italics  added.)  The  question  involved  was  the 
rights  of  the  holder  of  this  agreement  as  against  other 
creditors  of  Dixie.  The  Court  held  that  the  holder  of 
the  agreement  had  an  equitable  lien,  and  would  prevail 
over  the  other  creditors,  saying  at  page  944: 

"The  contract  gave  Phillips  an  equitable  lien  upon 
one-half  of  Dixie's  30  per  cent  interest  in  the  first 
proceeds  from  production  from  the  well.  (Citing 
cases.)  The  recording  of  the  contract  gave  Morris 
constructive  notice  of  the  equitable  lien,  and  required 
it  to  make  reasonable  inquiry.  Had  it  done  so,  it 
would  have  discovered  the  Phillips  lien  and  learned 
the  debt  secured  thereby  had  not  been  fully  paid." 
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The  Phillips  case  was  distinguished  in  the  discussion  of 
equitable  liens  in  United  States  v.  Adamant  Co.,  on  the 
ground  that  it  was  based  upon  an  Oklahoma  statute.  This 
statute  is  set  forth  in  the  opinion  in  197  F.  2d  at  page  9. 
The  Court  considered  it  to  be  a  statutory  enactment  of 
the  doctrine  of  potential  possession.  The  Court  then  re- 
fers to  the  California  cases  which  relied  on  a  similar  doc- 
trine, including  the  Venago  case,  and  says  at  197  F.  2d 
10: 

"But  these  cases  arose  prior  to  the  adoption  of 
the  present  Section  1725  of  the  California  Civil 
Code  in  1931.  And,  the  Supreme  Court  of  California 
has  stated  that  the  effect  of  the  adoption  of  this 
Section  is  to  abolish  the  doctrine  of  potential  pos- 
session in  California.  Callahan  v.  Martin,  1935,  3 
Cal.  2d  110,  128,  43  P.  2d  788,  101  A.  L.  R.  871." 

The  Court,  in  this  statement,  overlooked  the  point  that 
Section  1725  of  the  Civil  Code  relates  only  to  sales,  and 
that  there  is  a  California  Code  section  still  in  effect  re- 
lating to  liens,  which  is  precisely  the  same  as  the  Okla- 
homa statute  to  which  the  Court  referred  as  supporting 
the  Phillips  case.  In  justice  to  the  Court,  it  should  be 
said  that  this  section  was  not  called  to  its  atention.  It 
is  Section  2883  of  the  Civil  Code,  and  reads  as  follows: 

"An  agreement  may  be  made  to  create  a  lien  upon 
property  not  yet  acquired  by  the  party  agreeing  to 
give  the  lien,  or  not  yet  in  existence.  In  such  case 
the  lien  agreed  for  attaches  from  the  time  when  the 
party  agreeing  to  give  it  acquires  an  interest  in  the 
thing,  to  the  extent  of  such  interest." 

Thus  it  would  appear  that  the  security  interest  involved 
here  can  be  analyzed  under  California  law  either  as  a  legal 
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transfer  of  the  royalty  interests  of  the  obligors  in  the  na- 
ture of  a  trust  deed,  or  as  a  lien  upon  such  royalties. 
Such  estate  or  lien,  as  the  case  may  be,  continues  until 
the  money  which  it  secures  has  been  paid,  regardless  of 
whether  or  not  there  has  been  production  in  the  past 
which  would  have  been  sufficient  to  pay  the  debt,  if  it 
had  been  applied  to  it.  This  point  is  clearly  made  both 
in  the  Van  Acker  case  and  in  the  Phillips  case. 

It  also  appears,  however,  that  if  any  specific  proceeds 
of  production  can  be  identified,  they  will  be  applied  to 
satisfaction  of  the  obligation,  as  was  held  in  the  Venago 
case,  which  involved  money  held  by  a  purchaser  of  the 
oil,  who  interpleaded  the  conflicting  claimants  to  it.  In 
the  case  at  bar,  we  have  money  held  by  a  stakeholder  which 
was  derived  from  a  forced  sale  of  the  royalty  interests,  and 
whether  it  be  regarded  as  merely  a  substitute  for  the 
royalty,  or  as  proceeds  of  production,  the  "trust  deed"  or 
"lien",  as  the  case  may  be,  equally  applies  to  it. 

It  is  also  submitted  that  under  the  decisions  where  money 
is  to  be  paid  with  funds  "arising  from"  the  production  of 
land,  as  in  Legard  v.  Hodges,  or  is  to  be  paid  "out  of" 
such  production,  as  in  Phillips  Petroleum  v.  Gable,  the 
document,  as  a  matter  of  law,  is  to  be  interpreted  as  giving 
a  security  interest  in  the  land  and  the  production  there- 
from. It  is  submitted,  further,  that  the  circumstances 
under  which  the  document  was  executed,  including  the 
representations  made  by  Walter  B.  Scoville,  and  subse- 
quent letters  written  by  the  parties,  reinforce,  rather  than 
rebut,  this  intention. 

The  trial  court  in  this  case  adverted  to  certain  let- 
ters written  by  one  of  the  appellants,  Dr.  Hayward,  as 
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strengthening-  the  Court's  conclusion  that  the  agreement 
was  a  personal  one.  Before  discussing  those  letters,  we 
wish  to  make  it  clear  that  in  this  case  we  are  not  con- 
tending that  the  interest  of  Treasure  Company,  the  lessee's 
interest  which  was  assigned  to  Reconstruction  Finance 
Corporation,  is  bound  by  the  two  for  one  agreement,  de 
Bretteville,  President  of  Treasure  Company,  testified  in 
this  case,  as  in  the  condemnation  case,  to  the  effect  that 
he  did  not  agree  to  the  two  for  one  arrangement  with 
the  appellants,  and  knew  nothing  about  it  at  the  time 
the  money  was  paid  in.  [Tr.  215-218,  incl.]  In  the 
condemnation  case,  this  Court  affirmed  the  holding  of  the 
trial  court  that  Treasure  Company  was  not  a  party  to  the 
agreement,  and  was  not  bound  by  it,  and  directed  the 
payment  to  Reconstruction  Finance  Corporation  of  the 
lessee's  share  of  the  award,  free  of  any  lien  of  the  two 
for  one  agreement,  and  free  from  any  lien  of  the  par- 
ticipating royalty  holders  for  past  production.  That 
judgment  is  final,  and  the  money  has  been  paid  over.  Con- 
sequently we  did  not  contend,  at  the  argument  or  in  the 
brief  filed  with  the  Court  below,  and  do  not  now  contend, 
that  Treasure  Company  was  bound  by  the  two  for  one 
agreement.  The  appellants  seek  to  enforce  that  agree- 
ment only  against  the  interests  of  Scoville  and  The  Ada- 
mant Company,  or,  in  the  alternative,  against  the  interest 
of  Scoville  alone.  In  that  connection,  it  may  be  observed 
that  both  Scoville  and  The  Adamant  Company  held  sub- 
stantial royalty  interests  in  the  well,  and  both  were  bene- 
fited by  the  money  advanced  by  the  appellants,  which  was 
used  to  complete  the  well.  Consequently,  if  both  are 
bound  by  the  agreement,   they  are  severally  as   well  as 
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jointly  liable  under  Civil  Code,  Section  1659,  which  reads 
as  follows: 

"Where  all  the  parties  who  unite  in  a  promise  re- 
ceive some  benefit  from  the  consideration,  whether 
past  or  present,  their  promise  is  presumed  to  be 
joint  and  several." 

It  may  also  be  observed  that  the  document  on  its  face 
indicates  that  it  was  within  the  contemplation  of  the  parties 
that  only  the  interests  of  Scoville  and  The  Adamant  Com- 
pany would  be  bound  by  it.  The  letter  agreement  of 
September  27,  1938,  refers  to  the  application  to  the  Com- 
missioner of  Corporations.  This  application  in  turn  re- 
peats the  two  for  one  agreement,  stating: 

"Applicant,  Walter  B.  Scoville,  desires  to  assist  in 
completing  said  well,  and  certain  of  his  friends  and 
business  associates  are  willing  to  advance  the  neces- 
sary funds,  to  be  repaid  two  for  one  out  of  pro- 
duction."    [Tr.  82-83.] 

The  letter  agreement  sets  forth  the  persons  who  are  re- 
quired to  consent  to  this  application,  stating  as  the  second 
of  the  conditions  to  the  use  of  the  money  which  was  sent 
down  with  that  letter  the  following: 

"Second,  when  the  said  application  herewith  en- 
closed is  fully  executed  by  Walter  B.  Scoville,  joined 
in  and  consented  to  by  Treasure  Company  and  J. 
Orville  Seeple  as  Agent  of  Walter  B.  Scoville  and 
The  Adamant  Company,  and  consented  to  by  the 
Commissioner  of  Corporations  of  the  State  of  Cali- 
fornia, and  the  said  securities  are  transferred  in  es- 
crow in  favor  of  the  undersigned,  provided  that  con- 
sent by  Treasure  Company  is  hereby  waived  in  the 
event  you  are  unable  to  get  it,  and  if  in  your  judg- 
ment the  well  can  be  pushed  to  completion  under 
present  arrangements."     (Italics  added.)      [Tr.  80.] 
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On  the  face  of  the  document,  therefore,  it  is  apparent 
that  when  the  other  parties  to  the  document,  Walter  B. 
Scoville  and  The  Adamant  Company,  agreed  to  its  terms, 
they  did  so  with  the  understanding  that  it  was  conceivable 
that  Treasure  Company  might  not  come  into  the  deal. 
It  should  be  borne  in  mind,  also,  that  the  well  was  then 
being  operated  by  a  committee  consisting  of  de  Brette- 
ville,  Wynn  and  Seeple,  Wynn  being  an  employee  of 
Treasure  Company  but  siding  with  the  Adamant  group 
in  a  controversy  which  existed  between  them  [Tr.  218], 
and  Seeple  was  the  agent  of  the  Adamant  group. 
[Tr.  34-35.]  The  agreement  was  made  in  September 
of  1938,  and  the  well  was  completed  under  the  manage- 
ment of  the  committee,  de  Bretteville  did  not  take  over 
until  after  that,  in  December  of  1938.  [Tr.  192,  230.] 
Scoville,  undoubtedly  for  the  purpose  of  assuring  the 
appellants  that  his  people  were  in  control,  so  that  15% 
of  the  gross  production  could  physically  be  obtained  and 
applied  on  the  obligation,  told  them  of  this  situation,  and 
also  had  assured  them  that  his  interest  was  entitled  to 
enough  production  so  that  15%  of  the  gross  could  be 
taken  out  of  his  share  of  the  net,  to  satisfy  the  obligation. 
This  is  shown  by  the  uncontradicted  testimony  of  Mr. 
Bullen.  At  page  131  of  the  transcript,  there  is  the  fol- 
lowing : 

"Q.  Then  will  you  answer  the  question,  Mr.  Bul- 
len, as  to  what  was  said  about  Mr.  Scoville's  position 
in  the  enterprise,  and  what  his  authority  was,  if  any- 
thing? A.  He  said  that  he  was  the — practically 
the  boss  of  it,  that  he  was  the  representative  of  the 
major  interests  in  the  well;  that  he,  The  Adamant 
Company,  Mr.  Seeple,  and  some  other  minor  interests 
were  in  control;     .     .     ." 
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At  page  133,  he  testified: 

"Then,  in  answer  to  its  operations,  he  gave  me  to 
understand  that  it  would  be  operated  under  him  by  a 
committee  of  Joe  Seeple,  Harry  Wynn  and  G.  de 
Bretteville,     .     .     ." 

As  to  the  interest  of  his  group  and  Scoville's  own  per- 
sonal interest  being  sufficient  to  take  care  of  the  appel- 
lants, Mr.  Bullen  testified   [Tr.   144-145]   as  follows: 

"Q.  (By  Mr.  Hoge) :  Mr.  Bullen,  during  the 
conversations  which  you  had  with  Mr.  Scoville  prior 
to  sending  your  money  down  and  making  this  in- 
vestment, did  Mr.  Scoville  tell  you  what  his  interest 
in  the  venture  was?  A.  Yes,  he  told  us  his  interest 
was  approximately,  as  I  recall  it,  19  per  cent;  The 
Adamant  Company,  of  which  his  daughter  was  an 
officer,  25  per  cent ;  Joe  Seeple,  6  per  cent ;  and  Harry 
Wynn,  approximately  somewhere  around  6  per  cent. 

Q.  Did  he  say  anything  else  in  regard  to  those 
holdings  of  himself  and  his  family?  A.  Anything 
else?    I  don't  understand  what  you  mean. 

Q.  I  mean,  did  he  make  any  comment  at  all  as 
to  the  position  of  those  holdings,  or  how  they  would 
affect  your  interests  at  all?  A.  Oh,  yes.  Those 
holdings,  they  are  approximately  the  majority  hold- 
ings. 

Q.  Just  what  he  said  now,  Mr.  Bullen,  if  any- 
thing, about  that.  A.  He  said:  We  are  the  ma- 
jority holders.  You  are  safe,  you  are  absolutely  safe. 
If  the  well  comes  in,  you  will  get  your  royalties,  plus 
your  two  for  one.  If  it  is  a  failure,  you  will  get  your 
80  acres  over  in  Baxter  Basin,  and  */  there  is  any 
question,  my  own  personal  interest  is  sufficient  to 
take  care  of  you  and  myself."     (Italics  added.) 
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During  cross-examination  by  Mr.  Rice,  Mr.  Bullen 
further  testified  [Tr.  152-153],  as  follows: 

"Q.  Now,  you  spoke  a  moment  ago  of  what  Mr. 
Scoville  had  represented  to  you  as  the  interest  in 
the  well,  and  you  made  some  reference  to  80  acres 
in  some  Basin,  which  you  said  he  told  you  you  would 
have  in  the  event  that  the  Treasure  Well  came  in 
dry  or  was  a  failure.     A.     That's  right. 

Q.  Would  you  explain  what  that  reference  was 
to  the  80  acres?  A.  Well,  that  is  included  in  our 
letter  to  Mr.  Halverson,  where  Walter  Scoville,  in 
the  event  the  well  was  a  failure  he  would  give  us, 
I  think  it  reads,  comparable  interest  in  80  acres  in 
Baxter  Basin,  State  of  Wyoming. 

Q.  And  that  was  acreage  which  he  presumably 
owned  himself,  or  controlled?  A.  Either  that,  or 
the  Scoville  Company,  which  he  controlled,  certainly. 

Q.  I  see.  Mr.  Bullen,  did  you  then,  in  making 
this  deal  with  Mr.  Scoville,  ever  look  to  the  Treasure 
Company  personally  for  the  repayment  of  this  debt, 
or  was  it  between  you  and  Mr.  Scoville  individually? 
A.     We  looked — 

Mr.  Allen:  I  will  object  to  that  as  calling  for  a 
conclusion  of  the  witness,  your  Honor. 

The  Court:  That  is  all  right.  Overruled.  Go 
ahead. 

Q.  (By  Mr.  Rice)  :  You  may  answer,  Mr.  Bul- 
len. A.  We  looked  to  the  return  of  oil  from  the 
well  on  our  two  for  one,  which  was  to  come  out  of 
15  per  cent  of  the  first  production  from  the  well." 

This  testimony  furnishes  the  background  against  which 
the  subsequent  letters  written  by  Dr.  Hayward,  to  which 
the  Court  below  refers,  should  be  considered.  The  Court 
below  says: 

"This  conclusion  is  reinforced  by  the  contem- 
poraneous letter  written  by   Dr.   Hayward,   August 
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22,  1939,  indicating  the  intention  to  consider  the 
money  advanced  as  a  personal  obligation  of  Sco- 
ville."     [Tr.  95.] 

Dr.  Hayward  wrote,  under  date  of  August  22,  1939,  to 
de  Bretteville,  after  appellants  learned  that  de  Brette- 
ville  had  disclaimed  any  knowledge  of  the  agreement,  or 
liability  of  Treasure  Company,  for  payment  of  the  $10,- 
000.00.    The  letter  states  in  part: 

"I  am  enclosing  herewith  our  instructions  to  Mr. 
Geo.  Halverson  agreed  to  by  Walter  B.  Scovell  and 
Walter  B.  Scovell  Company,  under  date  of  Septem- 
ber 27,  1938  in  which  Mr.  Scovell  agrees  to  pay  to 
Herschel  Bullen  and  the  undersigned  15%  of  gross 
production  from  the  well  until  the  $15,000.00  is  paid 
back  two  for  one.  We  regard  this  as  your  authority 
if  you  are  still  operating  the  well  to  deduct  from 
Mr.  Scovell's  account  each  month  the  equivalent  of 
15%  of  gross  production  and  divide  it  between  Mr. 
Bullen  and  myself. 

"This  in  no  way  makes  you  responsible  to  Mr. 
Scovell  or  the  Scovell  Company  as  it  was  Mr.  Sco- 
vell's suggestion  and  guarantee  that  we  receive  15% 
of  gross  production  from  the  well."     [Deft.  Ex.  A.] 

This  letter,  it  is  submitted,  while  it  shows  that  the 
parties  looked  to  Scoville  for  performance  of  the  agree- 
ment, also  shows  that  his  property  interest  in  the  well 
was  considered  to  be  subject  to  a  charge  for  payment 
of  the  amount  owed  to  appellants.  The  letter  may  have 
some  bearing  on  the  question  of  the  liability  of  Treasure 
Company,  a  point  not  in  issue  here,  but  it  clearly  rein- 
forces, rather  than  weakens,  our  contention  that  the  parties 
considered  the  obligation  to  be  a  charge  on  Scoville's  in- 
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terest,  whether  or  not  Treasure  Company  was  willing 
to  subject  its  own  interest  to  the  obligation. 

The  Court  below  refers  to  another  letter,  as  follows : 

"And  even  the  letter  from  the  attorney  Charles 
Franklin  Johnson,  dated  September  26,  1938,  speaks 
of  it  as  a  'contingency',  to  avoid  usury."     [Tr.  95.] 

This  letter  is  from  an  attorney,  Charles  Franklin  John- 
son, to  Mr.  Bullen,  replying  to  his  question  as  to  whether 
or  not  the  transaction  might  be  considered  usurious  under 
the  law  of  California.  [Tr.  137-138.]  The  letter  is 
Plaintiffs  in  Intervention's  Exhibit  B-5.  The  relevant 
portion  is  as  follows: 

"As  I  understand  your  transaction  with  Mr.  Sco- 
ville,  he  is  obtaining  certain  money  from  you  to  be 
used  in  completing  the  well,  for  which  he  will  cause 
to  be  transferred  to  you  from  him  certain  royalty 
interests  now  in  escrow  in  his  name.  As  a  part  of 
the  transaction,  it  is  to  be  agreed  that  the  investment 
made  by  you  will  be  returned  two  for  one  out  of  pro- 
duction. Where  a  person  advances  money  and  the 
repayment  of  the  advance  or  of  any  profit  or  interest 
thereon  depends  upon  a  contingency,  the  transaction 
does  not  fall  within  the  usury  law.  If  I  correctly 
understand  this  transaction,  there  will  be  no  promis- 
sory note  or  other  agreement  to  repay  your  money 
other  than  out  of  production  from  this  property." 

This  letter,  we  submit,  negates,  rather  than  supports, 
the  idea  of  personal  liability.  There  was  to  be  no  promis- 
sory note  or  other  agreement  to  repay  the  money  other 
than  "out  of  production." 

The  last  letter  to  which  the  Court  refers  is  Mr.  Bul- 
len's  letter  to  Halverson  dated  September  27,   1938,  the 
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letter  agreement  itself  upon  which  we  rely,  and  we  are 
inclined  to  agree  with  the  Court's  statement  about  this 
letter : 

"In  Bullen's  letter  to  their  attorney,  Halverson, 
dated  September  27,  1938,  which  is  the  basis  of  the 
claim,  any  personal  liability  which  might  go  with 
ownership  of  production  is  rejected."      [Tr.  95.] 

This  statement  on  the  part  of  the  learned  trial  court  must 
have  been  inadvertent,  because  its  conclusion  was  that 
the  obligation  was  personal.  Nevertheless,  as  we  inter- 
pret it,  we  think  that  it  is  a  correct  statement.  When 
Scoville  and  The  Adamant  Company  signed  the  endorse- 
ment on  the  letter,  "We  agree  to  the  foregoing,"  what 
they  agreed  to  was  that  the  money  would  come  out  of 
production  from  Treasure  Well  No.  8,  and  Scoville 
agreed  that,  if  there  was  no  production  from  that  well, 
he  would  substitute  other  property  in  Wyoming.  There 
is  nothing  in  the  letter  to  indicate  that  Scoville  or  anyone 
else  would  pay  the  money  personally  if  neither  property 
was  productive.  On  the  contrary,  it  is  clear  that  there 
was  no  such  obligation. 

The  situation  would  seem  to  be  analogous  to  that  in 
which  security  is  given  for  payment  of  a  sum  of  money, 
with  a  provision  that  there  shall  be  no  deficiency  in  the 
event  the  security  is  insufficient.  It  may  be,  as  Dr.  Hay- 
ward  thought,  that  Scoville  guaranteed  that  15%  of  the 
gross  production  would  be  applied  to  payment  of  the  obli- 
gation. When  the  agreement  is  viewed  in  the  light  of 
Scoville's  representations,  this  would  appear  to  be  a  rea- 
sonable interpretation.  For  the  purposes  of  this  case, 
however,  it  would  seem  to  be  sufficient  that  Scoville  and 
The  Adamant  Company,  if  it  is  bound  by  the  agreement, 
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a  point  which  will  be  discussed  later,  consented  that  their 
property,  to  wit,  their  share  of  production  from  the  well, 
would  be  subject  to  the  obligation.  That  as  holders  of 
participating  royalty  interests  they  did  have  a  property 
interest  is,  of  course,  established  under  the  law  of  Cali- 
fornia, as  shown  above,  and  as  this  Court  mentioned  in 
its  opinion  in  the  condemnation  case,  United  States  v. 
Adamant  Co.,  197  F.  2d  1,  at  p.  5,  though  the  Court  held, 
also,  that  they  were  not  such  interests  as  could  be  recog- 
nized and  paid  for  as  such  in  a  condemnation  proceeding, 
197  F.  2d  1,  at  p.  12. 

Under  the  agreement  which  The  Adamant  Company 
and  Scoville  had  with  Treasure  Company,  The  Adamant 
Company  had  a  25%  participating  royalty  interest,  and 
Scoville  a  19%  participating  royalty  interest.  [Tr.  31.] 
At  the  time  of  the  condemnation,  The  Adamant  Company 
still  had  a  25%  interest,  and  Scoville  had  a  16%  interest. 
United  States  v.  Adamant  Co.,  197  F.  2d  1,  at  p.  4,  and 
the  cash  now  held  by  the  Court,  in  lieu  of  such  interests,  is 
$47,925.00  for  The  Adamant  Company,  and  $30,672.00 
for  Scoville.  [Finding  VIII,  Tr.  104.]  Both  Scoville 
and  The  Adamant  Company,  necessarily  benefited,  there- 
fore, by  the  money  which  the  appellants  advanced,  and 
which  was  used  for  completion  of  the  well.  Therefore, 
the  obligations  of  Scoville  and  The  Adamant  Company 
under  the  agreement,  whatever  else  they  may  be,  are 
several  as  well  as  joint,  by  reason  of  Section  1659  of  the 
Civil  Code  of  California.  It  follows,  that,  if  the  shares 
of  both  are  liable,  or  if  only  the  share  of  Scoville  is  liable, 
the  full  amount  of  $10,000.00  should  be  collected  out  of 
such  shares,  or  share,  except  that  there  should  be  de- 
ducted from  the  $10,000.00  a  part  to  be  apportioned  to 
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the  participating  royalties  held  by  the  appellants,  since, 
as  Mr.  Bullen  recognized,  their  own  share  of  the  par- 
ticipating royalty,  an  aggregate  of  2%,  was  likewise  sub- 
ject to  the  charge  of  15%  of  gross  production  to  be  used 
to  repay  the  $10,000.00.  [Tr.  146.]  The  conclusion  that 
the  full  amount  should  come  out  of  the  shares  of  the 
parties  to  it,  Bullen,  Hayward,  Scoville  and  Adamant,  is 
strengthened  by  the  fact,  as  noted  above,  that  the  agree- 
ment itself  contemplated  the  possibility  that  Treasure 
Company  might  not  sign,  and  that  only  Walter  B.  Sco- 
ville, Walter  B.  Scoville  Company  and  The  Adamant 
Company  were  required  to  sign. 

To  summarize  the  matter,  it  is  submitted  that,  from  the 
face  of  the  agreement,  as  well  as  from  the  circumstances 
under  which  it  was  given,  and  the  conversations  of  the 
parties,  if  and  to  the  extent  admissible  for  the  purpose, 
and  also  the  later  letters,  and  testimony,  if  and  to  the 
extent  admissible,  the  intention  is  clear  that  the  only 
personal  liability  contemplated  was  a  covenant  on  the  part 
of  those  signing  the  agreement  that  15%  of  gross  pro- 
duction would  be  applied  to  payment  of  the  obligation, 
and  that  the  intention  was,  also,  quite  clear,  we  submit, 
that  the  share  of  production  owned  by  any  and  all  of 
those  who  joined  in  the  agreement,  including  the  shares 
of  the  appellants,  would  stand  as  security  for  payment 
of  the  $10,000.00,  and  this  is  the  legal  effect  of  the  agree- 
ment. 
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II. 
The  Decision  by  This  Court  in  the  Condemnation  Case 
Does  Not  Preclude  a  Decision  on  the  Merits  in 
the  Case  at  Bar  of  the  Rights  of  the  Appellants 
to  Enforce  the  Two  for  One  Agreement  Against 
the  Royalty  Interests  of  Scoville  and  the  Adamant 
Company. 

It  is  not  clear  whether  or  not  the  trial  court  considered 
that  the  decision  of  Judge  Westover  and  of  this  Court 
in  the  condemnation  case  precluded  any  holding  that  the 
letter  agreement  of  September  27,  1938,  created  a  lien  upon 
or  an  assignment  as  security  of  the  interests  of  the  royalty 
holders,  Scoville  and  The  Adamant  Company,  as  dis- 
tinguished from  the  interest  of  the  lessee,  Treasure  Com- 
pany. At  the  conclusion  of  the  oral  argument  the  Court 
was  apparently  of  the  view  that  the  agreement  had  the 
effect  of  an  assignment,  but  that  Judge  Westover's  deci- 
sion determined  the  matter.     The  Court  said: 

"I  may  say  that  I  am  inclined  to  think  that  as  we 
are  dealing  with  persons  who  had  no  interest, — who 
were  solicited,  and  not  persons  who  were  a  part  of 
the  venture,  that  it  may  well  be  that  the  language 
recited  by  Mr.  Scoville  in  the  letter  is  broad  enough 
to  make  an  assignment  or  is  broad  enough  to  con- 
stitute, in  reality,  an  assignment  so  that  the  statute 
of  limitations  would  not  begin  to  run  until  the  fund 
came  into  existence. 

"However,  I  am  of  the  view,  and  I  don't  want  any 
argument  on  that  point,  that  so  far  as  Bullen  and 
Hayward  are  concerned,  first,  that  the  finding  of 
Judge  Westover  is  determinative  of  the  matter,  and, 
second,  that  if  it  is  not,  the  facts  in  the  case  or  the 
admissions  contained  in  the  letters  by  Dr.  Hayward 
and  others  indicate  that  he  was  looking  to  Scoville, 
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and  not  to  the  Treasure  Company.  In  other  words, 
that  the  Treasure  Company  is  not  bound  by  the  two 
for  one  agreement."     [Tr.  237-238.] 

We  agree  with  the  last  sentence,  of  course,  and  contend 
that  the  condemnation  case  decided  only  that  the  two  for 
one  agreement  created  no  lien  in  favor  of  the  appellants 
on  Treasure  Company's  interest.  The  above  quoted  state- 
ment seems  to  possibly  indicate  an  inclination  of  the  Court 
toward  our  view.  However,  in  its  final  opinion,  upon 
which  the  findings  are  based,  the  Court  below,  while  it 
does  not  expressly  rely  on  the  language  of  this  Court 
in  the  condemnation  case,  does  return  to  the  interpretation 
which  that  language  suggests,  that  is  to  say,  that  the 
obligations  under  the  two  for  one  agreement  were  per- 
sonal only. 

In  any  event,  the  effect  of  the  condemnation  case  is,  of 
course,  involved  in  this  appeal,  and  we  contend  that  the 
question  now  submitted  for  decision,  that  is  to  say,  whether 
there  exists  a  lien  or  charge  upon  the  interests  of  the 
royalty  holders  in  favor  of  the  appellants  under  the  two 
for  one  agreement,  is  not  res  judicata,  for  the  reason 
that  the  judgment  is  not  final  as  to  the  share  of  the  award 
going  to  the  royalty  holders,  their  money  being  still  held 
for  disposition  by  the  decision  in  this  action,  and  for  the 
further  reason  that  the  Court  held  in  that  case  that  the 
rights  of  the  royalty  holders,  and  necessarily,  therefore, 
the  rights  of  claimants  against  their  royalty  shares,  could 
not  be  determined  in  that  action.  We  further  contend 
that  the  law  of  the  case  is  not  applicable  for  two  reasons, 
to  wit,  that  this  is  a  different  case,  and  that  it  would  be 
unjust  to  apply  that  doctrine. 
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A  judgment  to  be  res  judicata  must,  of  course,  be  final. 
While  the  judgment  in  the  condemnation  case  is  final  in 
the  sense  that  no  appeal  can  be  taken  from  it,  the  judg- 
ment itself  delegated  to  another  Court  the  right  and  duty 
to  determine  the  final  amounts  payable  to  the  royalty  hold- 
ers, and  the  money  which  the  Court  found  "other  things 
being  equal"  (United  States  v.  Adamant  Co.,  197  F.  2d  1, 
at  p.  13),  would  go  to  them,  is  now  held  in  the  registry 
of  the  Court.  What  they  finally  get  will  be  decided  in 
this  action.  As  the  Court  said,  "They  may  be  entitled  to 
more  or  less."  (United  States  v.  Adamant  Co.,  197  F.  2d 
1,  at  p.   12.) 

The  Federal  Court  sitting  in  a  condemnation  action  is  a 
Court  of  limited  jurisdiction.  It  can  exercise  only  the 
powers  conferred  upon  it  by  the  statute.  The  Court,  with 
the  aid  of  a  jury,  values  the  property  which  has  been 
taken  by  the  Government.  Estates  in  and  liens  against 
the  property  are  transferred  to  the  fund  thus  awarded 
in  payment.  In  the  case  involved  here,  the  royalty  holders 
did  ask  for  adjudication  of  their  rights,  and  for  payment 
out  of  the  fund.  This  Court,  however,  sustained  only  a 
limited  adjudication  of  such  rights,  that  is  to  say,  an 
adjudication  necessary  to  determine  the  rights  of  an  as- 
signee of  the  lessee's  interest  under  the  leasehold. 

The  lessee,  Treasure  Company,  had  assigned  its  interest 
to  Reconstruction  Finance  Corporation.  The  assignment 
was  subject  to  outstanding  royalties,  which,  as  the  Court 
recognized,  are  property  interests  of  a  sort  under  Cali- 
fornia law.  The  assignee  would  take,  therefore,  only  the 
interest  in  the  award  belonging  to  the  lessee  after  deduct- 
ing the  share  which  would  have  to  be  reserved  for  its 
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royalty  holders.  The  aggregate  amount  of  the  outstanding 
royalties  thus  had  to  be  adjudicated,  and,  in  order  to  find 
the  aggregate  amount,  the  individual  percentages  also  had 
to  be  determined.  This  the  trial  court  did,  its  holding 
thereon  was  affirmed  by  this  Court,  and  the  lessee's  share 
was  ordered  to  be  paid  over  to  its  assignee.  As  to  the  re- 
mainder of  the  fund,  however,  that  is  to  say,  the  share 
which  was  reserved  for  the  royalty  holders,  the  Court 
ordered  that  this  amount  be  held  by  the  Court  pending  the 
outcome  of  accounting  suits  between  the  royalty  holders 
and  the  lessee,  theretofore  instituted  and  still  pending,  of 
which  the  case  at  bar  is  one. 

This  was  on  the  theory  that  the  holders  of  royalties 
issued  by  a  lessee  under  an  oil  and  gas  lease  entitling  them 
to  a  share  of  the  net  proceeds  of  sale  of  the  oil  and  gas 
produced  from  the  well,  are  like  stockholders  in  a  corpora- 
tion, and,  of  course,  stockholders  would  have  no  right  to 
come  into  Court  and  claim  any  share  of  a  fund  awarded 
as  a  result  of  condemnation  of  the  corporation's  property. 
It  would  be  equally  true  that  any  person  claiming  a  lien 
upon  the  shares  of  stock  of  a  particular  stockholder  would 
have  no  place  in  such  a  suit,  and  his  rights  to  such  a 
lien  could  not  be  adjudicated  therein. 

So  far  as  the  claim  of  a  lien  upon  the  lessee's  interest 
is  concerned,  the  situation  is  different.  In  the  condemna- 
tion case  the  appellants  here  did  assert  that  the  two  for 
one  agreement  created  a  lien  upon  the  interest  of  the 
lessee,  Treasure  Company.  The  appellants,  in  their  capa- 
city as  royalty  holders,  and  the  other  royalty  holders, 
also  claimed  a  lien  against  the  leasehold  for  amounts 
claimed  to  be  due  to  them  from  past  production.     The 
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Court  held  against  both  contentions.  The  money  repre- 
senting the  lessee's  interest  was  ordered  paid  over  to  its 
assignee.  Reconstruction  Finance  Corporation,  free  and 
clear  of  any  Hen  of  the  appellants  under  the  two  for  one 
agreement,  and  free  from  any  lien  of  the  participating 
royalty  holders  for  past  production.  The  Court  had,  and 
exercised,  jurisdiction  to  determine  all  encumbrances 
against  the  leasehold,  and  so  these  questions  are  ret  judi- 
cata. 

It  may  be  that  the  Court,  in  its  discussion  of  the  two 
for  one  agreement,  did  not  intend  to  go  any  further,  and 
that  it  had  in  mind  only  the  effect  of  the  agreement,  if 
any,  upon  the  lessee's  estate.  The  language  is  broad,  but 
there  is  no  specific  discussion  of  the  rights  of  these  appel- 
lants as  against  Scoville.  If  it  can  be  interpreted  as  going 
any  further  than  a  holding  that  the  lessee's  estate  was 
not  bound,  the  statements  cannot  be  given  effect,  because 
of  the  Court's  own  ruling  as  to  its  limited  jurisdiction.  In 
2  Freeman  on  Judgments  1546,  Section  743,  the  author 
states : 

"There  can  be  no  doubt  that  the  dismissal  of  an 
action  or  denial  of  relief  for  want  of  jurisdiction  is 
not  a  judgment  on  the  merits,  and  cannot  prevent  the 
plaintiff  from  subsequently  prosecuting  his  action 
in  any  court  authorized  to  entertain  and  determine 
it.  No  question  other  than  the  jurisdictional  one  is 
concluded  by  such  judgment,  since  after  a  court  has 
determined  its  lack  of  jurisdiction,  any  further  find- 
ing or  judgment  as  to  the  matters  alleged  is  wholly 
ineffective." 

In  the  condemnation  case,  this  Court,  while  recog- 
nizing, as  noted  above,  that  royalty  holders,  under  Cali- 
fornia law,  have  a  property  interest  of  a  sort,  points  out 


—40— 

that  under  California  law  such  interests  are  securities, 
197  F.  2d  at  6,  and  it  treats  the  participating  royalty  hold- 
ers for  the  purposes  of  the  condemnation  case  as  if  they 
were  stockholders  of  a  corporation,  saying  at  page  12: 

"So  a  court  can  no  more  divide  the  proceeds  of  a 
sale  of  a  leasehold  interest  among  the  lessee's  par- 
ticipating royalty  holders,  than  it  could  divide  the 
proceeds  among  the  stockholders  of  a  corporation 
prior  to  dissolution." 

Again,  the  Court,  at  the  same  page,  in  referring  to  the 
royalty  holders  and  the  possible  outcome  of  the  accounting 
actions,  said: 

"They  may  be  entitled  to  more  or  to  less.  But  until 
those  actions  are  actually  determined  no  court  can 
order  the  payment  of  these  awards  without  inviting 
further  litigation." 

These  statements  of  the  Court,  together  with  its  ruling 
that  the  percentages  of  the  award  which,  other  things 
being  equal,  would  go  to  the  royalty  holders,  should  be 
withheld  until  further  adjudication  of  their  rights,  would 
seem  to  bring  the  case  squarely  within  the  rule  as  stated 
above  by  Mr.  Freeman. 

A  case  which  is  a  good  illustration  of  the  rule  is  City 
of  Pocatello  v.  Murray,  21  Idaho  180,  120  Pac.  812 
(1912).  This  was  an  action  by  the  City  of  Pocatello 
against  the  defendant  Murray,  who  owned  and  operated 
the  water  system  which  supplied  the  city  with  water.  The 
complaint  sought  a  writ  of  mandate  to  compel  the  defen- 
dant to  appoint  commissioners  to  act  with  others  pur- 
suant to  a  recently  enacted  state  law,  for  the  purpose  of 
fixing  the  rates  charged  by  the  defendant  for  water.  The 
defendant  set  up  two  defenses;   first,   that  the  existing 
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rates  were  established  by  a  contract  between  him  and  the 
city,  as  embodied  in  an  ordinance  adopted  by  the  city 
long  before  the  enactment  of  the  state  law,  and  that  to 
enforce  the  state  law  would  impair  his  contract,  and  de- 
prive him  of  property  without  due  process  of  law;  and, 
second,  he  pleaded  that  the  matter  was  res  judicata,  the 
first  defense  having  been  decided  in  his  favor  in  another 
case. 

It  did  appear  that  the  city  had  filed  a  suit  in  equity 
against  the  defendant  in  the  Circuit  Court  of  the  United 
States,  asking  that  Court  to  fix  reasonable  rates  under 
the  state  statute  in  question,  and  that  the  Court  had  sus- 
tained a  demurrer  to  the  bill  on  two  grounds,  one  of  these 
being  that  the  state  statute  was  unconstitutional,  and  the 
other  being  that  it  would  not  be  proper  for  the  Court  to 
fix  water  rates,  which  the  Court  said  was  a  matter  for 
legislative  or  administrative  action  rather  than  a  judicial 
function.     {City  of  Pocatello  v.  Murray,  173  Fed.  382.) 

The  Supreme  Court  of  Idaho  held  that  the  statute  was 
not  unconstitutional,  because  the  water  rights,  under  the 
state  constitution,  were  held  in  trust  for  the  people,  and 
subject  to  control  by  the  legislature,  so  that  the  city  had 
no  power  to  make  a  contract  which  would  prevent  future 
legislative  action;  and  it  ruled  against  the  defendant  on 
the  res  judicata  point,  saying  at  page  816  of  the  Pacific 
report : 

"As  we  understand  it,  where  a  case  is  disposed  of 
on  the  ground  that  the  court  has  no  jurisdiction  to 
hear  and  determine  the  matter,  it  has  no  jurisdiction 
to  pass  upon  any  question  except  the  jurisdictional 
question." 
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This  decision  of  the  Supreme  Court  of  Idaho  was  af- 
firmed by  the  Supreme  Court  of  the  United  States.  (Mur- 
ray v.  Pocatello,  226  U.  S.  318,  57  L.  Ed.  239.)  The 
Court  held  that  it  would  not  interfere  with  the  decision 
of  the  Supreme  Court  of  Idaho  interpreting  the  state 
constitution,  and  that  the  matter  was  not  res  judicata.  In 
its  discussion  of  the  latter  point,  the  Court  said  at  page 
324  of  226  U.  S.,  and  at  page  242  of  57  L.  Ed. : 

"Of  course,  if  the  court  was  not  empowered  to 
grant  the  relief  whatever  the  merits  might  be,  it 
could  not  decide  what  the  merits  were.  The  two 
grounds  are  not  on  the  same  plane,  as  they  were 
in  Ontario  Land  Co.  v.  Wilfong  (citations),  and 
when  jurisdiction  to  grant  equitable  relief  was  denied, 
the  ground  of  the  merits  could  not  be  reached." 

Another  case  which  illustrates  the  principle  is  Robert- 
son v.  Gordon,  226  U.  S.  311,  57  L.  Ed.  236  (1912). 

This  was  an  action  by  an  attorney  against  another  at- 
torney seeking  to  enforce  a  contract  for  division  of  fees 
and  repayment  of  expenses,  and  to  impress  with  a  lien 
a  sum  which  had  been  awarded  by  the  Court  of  Claims 
as  attorney's  fees  in  the  case  out  of  which  the  agree- 
ments arose.  The  agreement  to  repay  expenses  provided 
that  such  expenses  would  be  repaid  (Cout  of  my  share  of 
the  profit."     (Italics  added.) 

The  Court  of  Claims  had  not  only  determined  the  total 
attorney's  fees,  but  the  division  to  be  made  thereof,  and 
had  ruled  against  the  attorney  who  was  the  plaintiff 
in  this  action. 

The  Supreme  Court  held  that  the  plaintiff  was  entitled 
to  recover,  and  that  the  ruling  of  the  Court  of  Claims 
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did  not  make  the  matter  res  judicata,  because  that  Court 
had  jurisdiction  only  to  determine  the  aggregate  amount 
due  to  all  the  attorneys. 

It  follows,  we  submit,  that  if  and  to  the  extent  that 
a  discussion  by  this  Court  of  the  two  for  one  agreement 
was  intended  as  a  ruling  on  the  question  of  whether 
or  not  it  created  a  lien  upon  the  interests  of  the  royalty 
holders  who  were  parties  to  it,  as  distinguished  from  the 
interest  of  the  lessee,  it  cannot  be  given  such  effect,  be- 
cause of  the  express  holding  of  the  Court  that  the  rights 
of  the  royalty  holders  would  have  to  be  decided  in  another 
action;  and  because  their  rights  have  still  not  been  finally 
decided,  but  will  be  in  the  case  at  bar.  A  fortiori,  the 
rights  of  claimants  asserting  a  lien  against  the  royalties 
of  those  parties  could  not  have  been  decided,  and  will  have 
to  be  decided  in  this  case. 

For  the  same  reasons  that  the  case  is  not  res  judicata, 
the  remarks  of  the  Court,  if  they  are  to  be  interpreted  as 
dealing  with  the  right  of  the  appellants  to  reach  the  royalty 
interest  of  Scoville  or  Adamant  under  the  two  for  one 
agreement,  should  not  be  considered  binding  upon  the 
Court  in  the  case  at  bar,  under  the  doctrine  of  "the  law 
of  the  case."  This  rule  applies  only  to  a  retrial  of  the 
same  case.  (Fidelity  &  Deposit  Co.  v.  Port  of  Seattle, 
106  F.  2d  777  (C.  C.  A.  9,  1939.)  This  was  an  action 
on  a  surety's  bond  commenced  in  the  State  Court  and 
removed  to  the  Federal  Court.  There  had  been  a  prior 
action  on  the  same  bond  by  the  same  parties  brought  in 
the  State  Court  and  dismissed  for  failure  to  comply  with 
the  Court's  order  requiring  different  causes  of  action  to 


—44— 

be  separately  stated.     On  the  point  under  discussion,  this 
Court  said  at  page  781  of  the  report  in  106  F.  2d: 

"It  is  also  evident  that  the  proceedings  in  the 
state  court  action  do  not  in  any  way  provide  a  'rule 
of  the  case'  to  be  followed  in  the  present  action, 
because  that  doctrine  is  confined  in  its  operation  to 
subsequent  proceedings  in  the  same  case."  (Italics 
by  the  Court.) 

Judge  Hall  said  in  his  memorandum  permitting  the  appel- 
lants to  intervene: 

"While  the  Circuit  Court  affirmed  the  holding  of 
the  trial  court  that  'the  enforcement  of  the  so-called 
"two  for  one"  agreement  between  the  Bullens  and 
the  Hay  wards  and  Walter  B.  Scoville  is  a  personal 
matter  and  is  not  a  matter  for  settlement  in  the 
within  case',  it  is  to  be  noted  that  the  holding  was 
confined  to  the  'within  case',  viz. :  the  condemnation 
case.  I  do  not  regard  such  a  holding  as  precluding 
the  Bullens  and  the  Haywards  from  intervening  in 
this  case  which  is  certainly  an  entirely  different  case 
than  the  condemnation  case."      [Tr.  65.] 

Furthermore,  the  doctrine  of  the  law  of  the  case  is  not 
applied  where  it  would  be  unjust  to  do  so.  In  England  v. 
Hospital  of  the  Good  Samaritan,  14  Cal.  2d  791,  at  795, 
97  P.  2d  813,  at  814,  the  Court  said: 

"The  doctrine  of  the  law  of  the  case  is  recognized 
as  a  harsh  one  (2  Cal.  Jur.  947)  and  the  modern 
view  is  that  it  should  not  be  adhered  to  when  the 
application  of  it  results  in  a  manifestly  unjust  de- 
cision. United  Dredging  Co.  v.  Industrial  Ace. 
Comm,  208  Cal.  705,  284  P.  922.  However,  it  is 
generally  followed  in  this  state.  But  a  court  is  not 
absolutely  precluded  by  the  law  of  the  case  from 
reconsidering  questions  decided  upon  a  former  ap- 
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peal.  Procedure  and  not  jurisdiction  is  involved. 
Where  there  are  exceptional  circumstances,  a  court 
which  is  looking  to  a  just  determination  of  the  rights 
of  the  parties  to  the  litigation  and  not  merely  to  rules 
of  practice,  may  and  should  decide  the  case  without 
regard  to  what  has  gone  before.  Messinger  v.  An- 
derson, 225  U.  S.  436,  32  S.  Ct.  739,  56  L.  Ed.  1152; 
Seagraves  v.  Wallace,  5  Cir.,  69  F.  2d  163;  Mc- 
Govern  v.  Eckhart,  200  Wis.  64,  227  N.  W.  300, 
67  A.  L.  R.  1381." 

It  would,  we  submit,  be  unjust  to  apply  the  doctrine  in 
this  case,  because  it  would  mean  that  the  people  who 
gambled  in  supplying  money  for  a  wildcat  oil  well,  which 
was  successfully  completed,  would  be  deprived  of  the 
bargain  voluntarily  offered  to  them;  and  also  because  the 
opinion  upon  which  such  a  ruling  would  be  based  con- 
tains, we  respectfully  submit,  a  number  of  errors  in  its 
application  to  the  problem  here  presented. 

The  opinion  places  reliance  upon  Helvering  v.  O'Don- 
nell,  303  U.  S.  370  (1938),  a  case  which  held  that  the 
holder  of  an  agreement  entitling  him  to  a  percentage  of 
the  net  profits  from  the  operation  of  oil  properties  was 
not  entitled  to  the  27y2%  depletion  allowance  which  is 
permitted  to  be  deducted  from  income  from  oil  properties 
under  the  Federal  income  tax  law.  The  opinion  of  the 
Supreme  Court  does  not  discuss  the  question  of  whether 
the  holder  of  the  agreement  would  have  the  right  to 
specific  performance  under  California  law,  and  that  would 
be  an  immaterial  question  in  a  tax  case,  but  in  the  case 
at  bar,  where  the  jurisdiction  of  the  Federal  Court  de- 
pends only  on  diversity  of  citizenship,  California  law 
is  controlling.     {Erie  Railroad  v.  Tompkins,  304  U.  S. 


64,  82  L.  Ed.  1188.)  Federal  tax  law  must,  of  course,  be 
uniform.  As  the  Court  said  in  Burnet  v.  Harmel,  287 
U.  S.  103,  at  110: 

"Here  we  are  concerned  with  the  meaning-  and 
application  of  a  statute  enacted  by  Congress  in  the 
exercise  of  its  plenary  power  under  the  Constitution 
to  tax  income.  The  exercise  of  that  power  is  not 
subject  to  state  control.  It  is  the  will  of  Congress 
which  controls,  and  the  expression  of  its  will  in 
legislation,  in  the  absence  of  language  expressing 
a  different  purpose,  is  to  be  interpreted  so  as  to  give 
a  uniform  interpretation  to  a  national  scheme  of 
taxation." 

In  Commissioner  of  Internal  Revenue  v.  Southwest  Ex- 
ploration Co.,  220  F.  2d  58,  this  Court  affirmed  the  de- 
cision of  the  Tax  Court,  which  had  held,  in  an  opinion 
citing  Helvering  v.  O'Donnell,  that  a  company  which  had 
furnished  drill  sites  for  offshore  drilling  operations  in 
California,  in  consideration  of  which  it  was  to  receive 
a  percentage  of  the  net  profits  from  the  wells,  was  not 
entitled  to  the  depletion  allowance.  This  was  reversed 
by  the  Supreme  Court  in  Commissioner  of  Internal 
Revenue  v.  Southzvest  Exploration  Co.,  16  U.  S.  S.  Ct. 
Bulletin  (C.  C.  H.)  417,  decided  February  27,  1956.  It 
would  seem  from  this  that  Helvering  v.  O'Donnell  is  no 
longer  good  law  even  in  the  tax  field,  though  it  was  not 
expressly  overruled.  But  the  significant  point  is  that 
neither  the  Tax  Court  nor  this  Court,  nor  the  Supreme 
Court  of  the  United  States,  in  deciding  the  depletion 
cases,  cited  any  California  case.  By  the  same  token, 
we  submit  that  a  Federal  tax  case  should  have  no  bearing 
on  the  problem  now  before  this  Court. 
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It  may  be  noted,  also,  that  the  O'Donnell  case  inter- 
prets an  agreement  dealing  with  a  share  of  net  profits, 
whereas  the  two  for  one  agreement  relates  to  gross  pro- 
duction. The  O'Donnell  case  apparently  turned  on  the 
point  that  O'Donnell  had  only  an  interest  in  net  profits, 
which  might  not  materialize,  even  though  there  was 
production.  The  case  would  seem  to  be  in  point  only 
for  the  proposition  that  such  an  interest  is  too  evanescent 
to  be  recognized  as  a  property  interest,  compensable  as 
such,  in  a  Federal  condemnation  case  and  that  the  rights 
of  persons  claiming  a  lien  against  it  cannot  be  considered 
either  in  such  a  case. 

At  page  9  of  the  opinion  in  197  F.  2d  1,  the  Court 
refers  to  a  previous  State  Court  decision,  being  one  of 
the  first  actions  between  Scoville  and  de  Bretteville,  in 
which  it  had  been  held  that  Scoville's  group  lost  the 
right  of  management  because  the  well  when  completed 
was  good  for  not  more  than  200  barrels  per  day.  The 
Court  said: 

"The  judgment  in  the  State  Court  determined  that 
Adamant,  Scoville  and  Wynn,  'had  no  right  of 
management  in  the  undertaking'  (Scoville  v.  de 
Bretteville,  1942,  50  Cal.  App.  (2)  622,  632,  123 
Pac.  2d  616,  621).  This  adjudication  fixed  the 
measure  of  their  rights  as  they  existed  at  the  time 
the  letter  to  the  Bullens  and  Haywards  was  written." 

The  last  sentence  of  this  is  a  mistake.  The  well  was  com- 
pleted under  the  direct  management  of  Seeple,  who  was 
the  agent  of  the  Scoville-Adamant  group,  on  the  executive 
committee.  It  was  completed  in  December  of  1938  [Tr. 
191  and  230],  and,  of  course,  it  was  not  until  after  com- 
pletion that  the  amount  of  production  was  determined, 
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as  a  result  of  which  the  Scoville-Aclamant  group  lost  the 
right  of  possession  and  management  whereas  the  money 
of  the  appellants  had  been  sent  down  to  Los  Angeles  with 
their  letter  of  September  27,  1938  [Tr.  79  and  134],  and 
that  money  was  used  in  the  completion  of  the  well.  [Tr. 
106.] 

In  the  last  paragraph  of  the  footnote  at  page  9  of  the 
opinion,  the  Court  apparently  refers  to  the  difference 
between  agreements  and  assignments,  and  cites  two  cases 
to  the  effect  that  the  holders  of  warrants  for  stock  are 
not  considered  stockholders.  This,  of  course,  is  true,  but 
the  warrants  involved  in  those  cases  were  merely  options 
to  buy  stock,  whereas  in  our  case  there  was  an  agree- 
ment which  had  been  executed  by  the  appellants  furnishing 
the  consideration.  The  fact  that  it  is  in  form  an  agree- 
ment is  immaterial,  Dougherty  v.  California  Kettleman 
Oil  Royalties,  supra.  Even  if  it  started  as  an  option,  it 
would,  after  exercise,  give  a  vested  interest  under  Califor- 
nia law.     (Gavina  v.  Smith,  supra.) 

The  Court,  at  page  9,  distinguishes  two  Oklahoma 
cases,  one  of  which,  Phillips  Petroleum  v.  Gable,  128  F. 
2d  943  (C.  C.  A.  10,  1942),  is  on  all  fours  with  the 
case  at  bar.  The  distinction  is  made  by  the  Court  on 
the  ground  that  the  Oklahoma  cases  depended  upon  a 
statute  which  expresses  the  doctrine  of  potential  posses- 
sion. Here,  as  noted  above,  the  Court  overlooked  the 
fact,  as  did  counsel  also,  and  it  was  not  called  to  the 
Court's  attention,  that  the  California  statute,  Civil  Code, 


Section  2883,  is  the  same  as  that  of  Oklahoma,  in  haec 
verba. 

Finally,  it  may  be  noted  that  there  were  a  great  many 
issues  in  the  condemnation  case,  and  this  fact  is  one 
of  the  elements  which  may  be  considered  in  deciding  the 
effect  of  it.  As  stated  in  Bigelow  on  Estoppel  (6th  Ed.), 
Section   179,   note: 

"The  reason  why  there  is  no  estoppel  concerning 
matters  not  necessarily  involved  in  the  decision  of 
a  case  is  that,  from  the  very  fact  that  they  were  not 
of  the  essence  of  the  action,  they  would  not  require, 
and  in  all  probability  did  not  receive,  that  searching 
examination  and  scrutiny  that  would  be  given  to  a 
matter  in  issue  the  decision  of  which  would  de- 
termine the  case." 

The  issue  of  whether  or  not  the  two  for  one  agreement 
was  secured  by  an  assignment  in  the  nature  of  a  trust 
deed  or  a  lien  upon  the  royalty  interests  of  Scoville  and/or 
The  Adamant  Company,  as  distinguished  from  the  lessee's 
interest,  was  not,  as  pointed  out  above,  properly  involved 
in  the  condemnation  case,  because  it  was  held  that  such 
royalties  were  not  compensable  in  a  Federal  condemnation 
case,  from  which  it  follows  that  the  claims  of  creditors 
to  a  lien  upon  or  other  security  interest  in  such  royalties 
could  not  be  adjudicated  by  the  Court  in  that  matter. 
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III. 

The  Complaint  in  Intervention  Seeking  to  Enforce  the 
Security  of  the  Two  for  One  Agreement  Against 
the  Royalty  Interests  of  the  Parties  Thereto  Is 
Not  Barred  by  the  Statute  of  Limitations. 

The  question  of  whether  the  complaint  in  intervention 
is  barred  by  the  statute  of  limitations  depends  upon  the 
substantive  analysis  of  the  two  for  one  agreement.  If  it 
creates  a  security  interest  in  the  royalties  of  the  obligors, 
it  is  not  barred.  If  it  is  a  mere  personal  covenant,  it  is 
barred  by  the  four  year  statute.  This  is  simply  a  ques- 
tion, as  we  see  it,  of  whether  the  agreement  means  that 
the  money  was  to  be  paid  "out  of"  production,  or,  as  the 
trial  court  held,  "when"  production  was  obtained,  and 
the  point  has  been  fully  discussed. 

There  are  two  approaches  to  the  statute  of  limitations 
question,  depending  upon  whether  the  security  interest, 
which  we  will  assume  for  this  purpose  was  created  by 
the  agreement,  is  treated  as  being  in  the  nature  of  a  trust 
deed,  or  whether  it  is  a  lien,  but  both  approaches  give 
the  same  result. 

In  Recovery  Oil  Co.  v.  Van  Acker,  the  statute  of  limi- 
tations point  was  decided  on  the  second  appeal,  96  Cal. 
App.  2d  909,  216  P.  2d  483.  There  the  respondent  held 
an  assignment  entitling  her  to  15%  of  the  gross  produc- 
tion of  certain  oil  property  until  she  had  received  $10,- 
000.00.  In  our  case,  the  appellants  hold  an  agreement 
which  entitles  them  to  the  same  thing,  the  only  difference 
being  that  in  one  case  words  of  present  assignment 
are  used,  and  in  the  other,  words  of  agreement.  This 
is  immaterial  as  heretofore  noted   under  the   California 
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law  relating  to  oil  rights,  an  agreement  which  has  been 
executed,  by  the  promisees'  furnishing  the  consideration 
for  it,  creates  a  present  legal  interest.  (Gavina  v.  Smith, 
supra.)  The  Court,  in  the  Van  Acker  case,  held  that, 
notwithstanding  the  fact  that  more  than  four  years  before 
the  action  was  filed  the  property  had  produced  sufficient 
amounts  so  that  the  respondent  could  have  been  paid 
from  production,  her  rights  were  not  barred  by  the  stat- 
ute, the  Court  saying  at  page  912  of  the  report  in  96 
Cal.  App.  2d,  and  at  page  485  of  the  report  in  216  P.  2d: 

"Any  obligation  to  pay  was  not  only  a  continuing 
one  but  she  had  an  interest  in  the  land  which  did 
not  terminate  until  she  actually  received  that  amount 
of  money.  Her  interest  was  vested  as  an  estate,  and 
not  as  a  lien.  Her  position  was  similar  to  that  of 
the  holder  of  a  trust  deed." 

Under  California  law  an  action  by  the  beneficiary  to 
compel  performance  of  the  trust,  e.  g.,  an  action  against 
the  trustee  to  compel  a  sale,  is  not  barred  by  the  statute, 
though  an  action  on  the  debt  may  be.  (Sacramento 
Bank  v.  Murphy,  158  Cal.  390,  115  Pac.  232.)  The 
Van  Acker  case  apparently  holds  that  an  assignee  for 
security  of  oil  rights  is  both  the  trustee  and  the  bene- 
ficiary. In  our  case,  the  property  was  taken  from  the 
trustee-beneficiary  when  the  Government  condemned  the 
fee,  and  it  would  seem  that  the  complaint  in  intervention 
could  be  regarded  as  an  action  to  recover  the  trust  prop- 
erty. 

Whether  this  is  true  or  not,  and  whether  or  not  the 
action  is  considered  to  be  one  to  foreclose,  and  even  if  the 
security  is  considered  to  be  only  a  lien,  it  is  not  barred 
by  the  statute.     (Rose  v.  Conlin,  52  Cal.  App.  225,  198 
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Pac.  653  (hear.  den.  by  S.  Ct,  Jan.  9,  1921).)  This 
case  involved  the  foreclosure  of  a  mortgage,  which,  under 
the  California  law  is,  of  course,  only  a  lien.  Part  of 
the  property  securing  the  mortgage  was  condemned,  and 
it  was  held  that  an  action  by  the  mortgagee  to  apply  the 
condemnation  award  to  satisfaction  of  the  unpaid  bal- 
ance on  his  mortgage  was  not  barred,  because  the  statute 
of  limitations  did  not  begin  to  run  until  the  judgment 
making  the  award  became  final,  at  which  time  the  sub- 
stituted res  became  available.  This  case  was  relied  upon 
by  Judge  Peirson  M.  Hall  in  holding  that  the  statute  of 
limitations  did  not  apply,  when  he  granted  the  motion 
for  leave  to  intervene.     His  discussion  is  as  follows : 

"Rose  v.  Conlin,  52  Cal.  App.  225,  is  authority 
for  the  proposition  that  the  cause  of  action  in  that 
case  arose  when  there  was  a  res  to  which  the  remedy 
sought  could  be  applied;  and  also  as  authority  for 
the  proposition  that  the  claimant  in  that  case  could 
have  intervened  in  the  suit  which  resulted  in  a  money 
judgment  constituting  the  res.  In  that  case  a  con- 
troversy arose  concerning  foreclosure  of  mortgages 
and  a  taking  by  the  Southern  Pacific  Railroad  which 
the  court  finally  held  was  a  condemnation  and  gave 
a  money  judgment.  The  holder  of  a  deficiency  on  a 
mortgage  foreclosure  did  not  intervene  in  the  litiga- 
tion which  resulted  in  the  condemnation  judgment, 
but  chose  rather  to  sue  after  the  award  for  the 
condemnation  was  made.  The  court  held  that  the 
statute  did  not  begin  to  run  until  the  award  was 
made  and  the  judgment  for  money,  i.  e.,  the  res 
came   into   being. 

"Applying  the  doctrines  of  that  case  to  the  instant 
one  it  appears  that  the  'two  for  one'  agreement  called 
for  the  payment  of  money  out  of  production  of  an 
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oil  well.  But  before  the  oil  well  could  produce  suffi- 
cient money  to  satisfy  the  agreement  the  govern- 
ment condemned  and  took  the  property.  On  a  jury 
trial  an  award  was  made  for  the  taking,  which  in- 
cluded the  value  of  future  production;  and  Scoville's 
interest  in  future  production  was  not  determined 
until  the  time  that  judgment  became  final.  The 
judgment  may  well  have  been  in  the  condemnation 
suit  that  the  future  production  of  the  well  had  no 
value.  The  statute  began  to  run,  not  from  the  date 
that  the  government  took  the  property  in  1942,  but 
rather  began  to  run  at  the  time  the  awards  were  made 
final,  which  was  not  until  the  mandate  from  the 
Circuit  Court  in  July,  1952.  It  was  not  until  the 
mandate  came  down  that  Scoville's  interest  in  the 
award  was  fixed  as  the  sum  of  $30,672.  That  money 
is  on  deposit  in  this  court.  Under  the  opinion  of 
the  Circuit  Court  this  money  cannot  be  distributed 
until  the  within  accounting  action  is  determined.  It 
follows  that  the  statute  of  limitations  has  not  run 
and  that  the  proposed  complaint  in  intervention  is 
timely." 

If  it  be  considered,  contrary  to  the  Van  Acker  holding, 
that  the  statute  began  to  run  after  production  was  ob- 
tained, and  the  stipulated  percentage  not  paid  over,  it 
may  be  observed  that  the  well  was  not  completed  until 
the  middle  of  December  of  1938,  and  the  property  was 
condemned  less  than  four  years  after  that,  to  wit,  on 
September  28,  1942,  so  that  the  statute  had  not  run, 
even  as  to  the  earliest  production,  when  it  was  inter- 
rupted by  the  condemnation. 

It  follows,  we  submit,  that  if  the  Court  finds  that  the 
two  for  one  agreement  did  create  a  security  interest  in 
the  share  of  production  owned  by  the  participating  royalty 
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holders  who  were  parties  to  it,  whatever  the  nature  of 
that  security,  whether  it  be  analyzed  as  a  trust  deed  or 
a  lien,  the  enforcement  of  it  by  means  of  the  complaint 
in  intervention  in  this  case  is  not  barred  by  the  statute 
of  limitations. 

IV. 
In  Addition  to  Walter  B.  Scoville,  The  Adamant  Com- 
pany Is  Also  a  Party  to  the  Two  for  One  Agree- 
ment, and  Is  Bound  by  It. 

It  is  not  clear  from  the  opinion  of  the  trial  court  in 
this  case,  or  from  the  findings  of  the  Court,  whether  or 
not  it  was  the  Court's  view  that  The  Adamant  Company 
executed  the  two  for  one  agreement.  In  its  opinion,  the 
Court  first  says: 

".  .  .  that  the  plaintiffs  in  intervention  had  only 
a  personal  claim  against  Scoville  for  double  the 
amount  of  the  $5,000.00,  and  that  the  agreement  to 
pay  that  amount  was  merely  an  agreement  to  pay 
when  the  returns  from  the  first  15%  of  production 
came  in."    [Tr.  95.] 

But  later  on  in  the  opinion  the  Court  says: 

"The  final  determination  announced  that  the  under- 
takings towards  the  Bullens  and  Haywards  by  Sco- 
ville and  the  Adamant  Company  were  personal  obli- 
gations which  are  barred  by  the  statute,  is,  of  course, 
mine."    [Tr.  96.]     (Italics  added.) 

In  Finding  IX,  the  Court  found: 

"On  or  about  the  27th  day  of  September,  1938, 
plaintiffs-in-intervention  Herschel  Bullen  and  J.  C. 
Hayward  entered  into  a  certain  contract  in  writing 
with  defendant-in-intervention  Walter  Scoville  where- 
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by  said  plaintiffs-in-intervention  agreed  to  advance 
the  sum  of  $5,000.00  for  the  purpose  of  completing 
and  bringing  into  production  said  Treasure  Well  No. 
8."     [Tr.  105.] 

In  Finding  XI,  reference  is  also  made  to  the  letter  of 
September  27,   1938: 

".  .  .  the  terms  of  which  were  agreed  to  in  writ- 
ing by  defendant-in-intervention  Walter  B.  Scoville," 

and  yet  further  on  in  the  same  finding  appears  the  fol- 
lowing : 

"A  true  copy  of  said  letter,  and  of  the  agreement 
endorsed  thereon  by  defendants-in-intervention  Wal- 
ter B.  Scoville  and  The  Adamant  Company,  is  at- 
tached to  the  complaint-in-intervention  herein  and 
marked  Exhibit  A,  .  .  ."  [Tr.  106.]  (Italics 
added.) 

In  view  of  the  Court's  holding  that  the  agreement  did 
not  create  a  security  interest  in  production  owned  by  the 
obligors  thereunder,  and  that  it  was,  therefore,  barred 
by  the  statute  of  limitations,  the  question  was  immaterial 
from  the  Court's  viewpoint.  If  the  Court  erred  in  this 
holding,  the  point  becomes  material,  and  the  appellants 
have  assigned  as  error  the  Court's  finding,  if  it  did  so 
find,  that  the  agreement  was  made  only  by  Walter  B. 
Scoville.      [Tr.   115-116.] 

In  the  condemnation  case,  Judge  Westover  found  that 
the  agreement  had  not  been  executed  by  The  Adamant 
Company,  and  was  not  binding  upon  it,  and  there  is  a 
res  judicata  question  as  to  this.  However,  in  view  of  the 
facts,  hereinabove  pointed  out,  that  the  judgment  in  that 
case  did  not  dispose  of  the  royalty  holders'  shares  of 
production,  and  so  was  not  a  final  determination  of  their 
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rights,  or  of  creditors'  claims  against  their  shares,  and 
the  Court  having  declined  to  take  jurisdiction  of  the 
rights  and  obligations  of  the  royalty  holders,  except  as 
necessary  to  determine  the  remaining  share  of  produc- 
tion owned  by  the  lessee  after  making  the  royalty  assign- 
ments, it  is  submitted  that  this  finding  in  the  condemna- 
tion case,  being  one  which  has  no  bearing  on  the  lessee's 
rights,  is  not  res  judicata.  As  the  Court  said  in  Guardian- 
ship of  Leach,  30  Cal.  2d  297  at  311,  182  P.  2d  529  at 
536: 

".  .  .  it  is  well  settled  that  the  findings  and 
conclusions  of  the  court  do  not  have  the  force  and 
effect  of  an  adjudication  where  the  subject  matter  is 
not  disposed  of  by  the  judgment.  The  force  of  an 
adjudication  rests  in  the  judgment  itself,  and  findings 
not  necessary  to  the  judgment  are  in  no  wise  con- 
clusive."   (Italics  added.) 

It  is  believed  that  the  evidence  shows  that  the  agree- 
ment was  executed  by  The  Adamant  Company,  both  by 
an  officer,  Helen  Scoville,  and  by  its  agent  for  the  par- 
ticular transaction,  J.  Orville  Seeple,  and  that  it  was 
binding  upon  it  for  that  reason,  and  also  because  it  re- 
ceived the  benefits  of  the  bargain. 

The  original  of  the  letter  agreement  of  September  27, 
1938,  has  been  lost,  and  was  not  available  either  for  the 
condemnation  case  or  this  case.  Mr.  George  Halverson, 
the  Los  Angeles  attorney  to  whom  the  plaintiffs  in  inter- 
vention sent  the  letter  of  September  27,  1938,  testified  in 
the  condemnation  case,  and  his  testimony  was  used  in  this 
case,  that  he  handled  the  transaction  by  having  the  terms 
of  the  letter  agreement  agreed  to  by  The  Adamant  Com- 
pany, The  Walter  B.  Scoville  Company,  and  Walter  B. 
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Scoville.  [Tr.  172.]  He  further  testified  to  the  effect 
that  he  relied  upon  Walter  B.  Scoville  to  obtain  the  sig- 
nature of  The  Adamant  Company.  The  testimony  on  the 
latter  point  is  as  follows: 

"Q.  Will  you  state  whether  or  not  you  can  testify 
that  the  signature  of  The  Adamant  Company,  by 
Helen  Scoville,  secretary,  was  on  the  original  of  that? 
A.     I  can. 

Q.  What  is  your  answer  to  that?  Was  it  or  was 
it  not?     A.     It  was  on  it. 

Mr.  Hoge:     That  is  all. 

The  Witness:  Of  course,  I  didn't  see  her  write 
it,  but  I  know  it  was  there. 

Q.  (By  Mr.  Hoge)  :  You  saw  the  signature? 
A.     It  was  produced  by  Mr.  Walter  B.  Scoville. 

Q.  Do  you  know  Mrs.  Scoville's  signature?  A. 
I  don't  think  I  know  Mrs.  Scoville.  I  know  her 
father  very  well,  but  I  don't  think  I  know  Mrs. 
Scoville. 

Q.  Do  you  know  her  signature?  A.  I  wouldn't 
say  that  I  do. 

Q.  You  say  it  was  produced  by  Walter  B.  Sco- 
ville and  The  Adamant  Company.  What  did  he  tell 
you  about  it,  if  anything?  A.  He  just  told  me  that 
was,  I  am  sure,  that  it  was  the  signature  of  The 
Adamant  Company,  by  his  wife,  Helen  Scoville. 

Q.  Did  he  say  anything  to  you  in  that  connection  ? 
A.     I  can't  remember  that  far  back. 

Mr.  Bodkin:  It  was  stipulated  yesterday  that 
that  was  her  signature,  and  she  was  authorized  to 
bind  the  company,  according  to  my  recollection. 

Q.  Mr.  Halverson,  may  I  ask  you,  referring 
again  to  this  letter — this  is  a  question  by  Mr.  Hoge 
again — Petitioners'  Exhibit  9  from  Messrs.   Young 
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&  Bullen,  I  ask  you  to  read  that  paragraph.  A. 
Yes,  sir. 

Q.  Can  you  state  that  you  had  in  your  possession 
the  original  of  that  document,  signed  and  executed 
by  The  Adamant  Company?  A.  It  was  on  the 
letter  from  Herschel  Bullen  and  Dr.  Hayward,  on 
the  bottom  of  the  letter.  Yes,  I  had  the  original 
letter  in  my  possession  for  many  years,  I  know  that. 

Q.  And  did  it  have  what  purported  to  be  the  sig- 
nature of  The  Adamant  Company,  by  Helen  Scoville, 
upon  it?     A.     It  did,  yes,  sir."    [Tr.  173-174.] 

In  the  case  at  bar,  the  deposition  of  Walter  Scoville  was 
taken,  and  he  testified  as  follows: 

"Q.  I  understand,  Mr.  Scoville,  a  copy  of  that 
letter-agreement  which  has  been  referred  to  is  on  file 
having  been  attached  as  Bullen  and  Hayward  in  in- 
tervention in  this  matter.  A.  I  understand  so  but 
I  don't  know.     I  have  no  way  of  telling. 

Here,  again,  your  Honor,  he  is  talking  about  Ex- 
hibit B-l,  the  letter  of  September  27,  1938. 

The  Court:     All  right. 

Mr.  Hoge     (Continuing  reading)  : 

Q.  When  you  said  you  okehed  it,  did  you  actually 
subscribe  your  name  to  it?  A.  Yes,  right  on  the 
letter. 

Q.  Did  the  Adamant  Company  also  okeh  that 
letter?  A.  Yes,  indeed.  We  okehed  the  terms  and 
conditions  under  which  those  monies  should  be  turned 
over. 

Q.  Can  you  recall  who  signed  for  the  Adamant 
Company  at  that  time?     A.     No,  I  cannot. 

Q.  I  believe  the  document  shows  Helen  Scoville 
signed  for  the  Adamant  Company.  Was  she  an 
officer  at  that  time?     A.     She  was. 
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Q.  Were  you  an  officer?  A.  No,  I  have  never 
been. 

Q.  Who  were  the  stockholders  at  that  time?  A. 
All  of  my  children.  It  was  formed  in  1935  as  an 
organization  of  the  family. 

Q.  Who  is  Helen  Scoville?  A.  That  is  one  of 
my  daughters. 

Q.  Were  you  present  when  she  signed?  A.  I 
do  not  know. 

Q.  You  do  know  the  Adamant  Company  agreed 
to  it?     A.     She  had  authority."    [Tr.   182-183.] 

In  addition  to  the  foregoing,  J.  Orville  Seeple  was  the 
agent  of  The  Adamant  Company  for  the  purposes  of  the 
drilling  and  management  of  the  well,  being  appointed  as 
such  by  the  original  agreement  between  Treasure  Com- 
pany, Scoville  and  The  Adamant  Company  [Tr.  34],  and 
it  appears  from  his  testimony  in  this  case  that  he  was 
acting  with  Scoville  in  raising  money  to  complete  the 
well,  and  specifically  in  the  transaction  with  appellants. 
He  testified: 

".  .  .  we  raised  part  of  the  money  from  Mr. 
Bullen  and  Dr.  Hayward,  and  some  others,  and  we 
completed  the  well."     [Tr.   188.] 

On  cross-examination  by  Mr.  Rice,  he  testified  as  follows : 

"Q.  Mr.  Seeple,  did  you  ever  undertake  to  act 
for  Mr.  Scoville  or  for  The  Adamant  Company  in 
this  activity  of  finding  the  funds  to  refinance  this, — 
I  mean  to  complete  the  well?     A.     Yes."    [Tr.  196.] 

He  also  acted  in  the  disbursement  of  the  money.     Mr.  de 
Bretteville  testified  as  follows: 

"The  Court:  That  money — this  money  that  they 
derived  from  these  side  agreements,  we  might  call 
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them,  was  that  turned  over  and  was  that  in  the  name 
of  Treasure  Company  or  of  this  group  by  a  trustee? 

The  Witness:  No,  it  was  put  into  a  trust  fund 
that  was  called  the  Treasure  Company  Trust  Fund 
No.  1. 

The  Court:  And  that  is  the  money  from  Mr. 
Bullen  and  Dr.  Hayward. 

The  Witness:     Yes,  sir. 

The  Court:  That  money,  so  far  as  you  were  con- 
cerned, came  to  you  or  to  Treasure  through  Scoville? 

The  Witness:  Yes,  it  was  put  into  a  trust  fund 
that  Mr.  Seeple  and  I  signed  the  checks  on."  [Tr. 
229-230.] 

The  Court  found  that: 

"Pursuant  to  said  agreement  plaintiffs-in-interven- 
tion  advanced  the  sum  of  $5,000.00,  and  said  money 
was  used  as  part  of  the  funds  by  which  said  oil  well, 
Treasure  Well  No.  8,  was  placed  on  production. 
.     .     ."     [Finding  XII,  Tr.  106.] 

The  two  for  one  agreement  is  contained  not  only  in 
the  letter  agreement  of  September  27,  1938,  but  also  in 
the  application  to  the  Commissioner  of  Corporations,  as 
hereinabove  noted,  which  refers  to  the  necessary  funds 
"to  be  repaid  two  for  one  out  of  production."  [Tr.  83.] 
Among  other  signatures  to  this  application  was  the  fol- 
lowing : 

"J.  Orville  Seeple,  as  agent  of  Walter  B.  Scoville 
and  The  Adamant  Company,  does  hereby  join  in  and 
consent  to  the  foregoing  Application  and  the  trans- 
fer therein  referred  to. 

The  Adamant  Company, 
By  Helen  Scoville,  Secretary 
J.  Orville  Seeple."    [Tr.  84.] 
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It  is  submitted,  therefore,  that  the  testimony  established 
that  the  two  for  one  agreement,  as  embodied  in  two  docu- 
ments, was  signed  by  the  authorized  representative  of 
The  Adamant  Company,  the  letter  agreement  being  signed 
by  Helen  Scoville,  who,  according  to  the  testimony  of 
Walter  B.  Scoville,  her  father,  was  an  officer  and  had 
authority  to  sign,  and  the  other  document,  the  applica- 
tion being  signed  by  J.  Orville  Seeple,  a  duly  appointed 
agent  of  The  Adamant  Company,  who  acted  for  it  in 
this  transaction.  The  Adamant  Company  benefited  from 
the  transaction,  by  which  appellants'  money  was  used  to 
complete  the  well,  that  company  having  a  25%  royalty 
interest,  and  it  is  not  in  a  position  to  raise  any  question 
of  lack  of  formal  authorization. 

If,  as  we  believe,  The  Adamant  Company  is  bound  by 
the  agreement,  the  total  production  subject  to  the  lien  is  as 
follows : 

The  Adamant  Company  25%  or  $47,925.00 

Walter  B.  Scoville  16%  or  30,672.00 
Herschel  Bullen  and 

Mary  H.  Bullen  1%  or  1,917.00 
J.  C.  Hayward  and 

Marian  S.  Hayward  1%  or  1,917.00 


Total  $82,431.00 

Deducting  the  portion  which  should  be  charged  against 

3,834 
the  interests  of  the  appellants,  being  82,431  of  $10,000.00, 
or  $465.11,  the  remaining  $9,534.89  should  be  charged 
proportionately  to  the  shares  of  Walter  B.  Scoville  and 

47,925 
The  Adamant  Company,  these  proportions  being  82,431 
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of  $10,000.00,  or  $5,826.08,  to  The  Adamant  Company, 
30,672 

and  82,431    of  $10,000,   or   $3,708.81,  to   the   share   of 

Walter  B.  Scoville.     The  total  charges  would  thus  be  as 

follows : 

To  the  appellants  $    465.11 

To  The  Adamant  Company  5,826.08 

To  Walter  B.  Scoville  3,708.81 


Total  $10,000.00 

If  The  Adamant  Company  is  not  bound  by  the  agree- 
ment it  would  seem  clear  that  Scoville's  interest  is  subject 
to  a  charge  for  the  full  $10,000.00,  less  an  amount  ap- 
portionable  to  the  2%  interest  of  the  appellants.  Sco- 
ville's attorney,  Halverson,  who  was  also  acting  as  the 
attorney  for  the  appellants  in  this  matter,  left  it  to  Sco- 
ville to  obtain  the  execution  of  the  agreement  by  his 
family  company,  The  Adamant  Company,  and  there  is 
no  question  but  that  Scoville,  in  effect,  represented  to 
Mr.  Halverson  that  he  had  obtained  its  execution.  Fur- 
thermore, the  appellants  had  dealt  with  Scoville  alone  in 
the  transaction,  they  looked  to  him  for  performance,  and 
he  represented  to  them  that  his  personal  interest  alone 
would  be  sufficient  to  pay  them.  [Tr.  145.]  Under 
these  circumstances,  it  would  seem,  also,  that  Scoville's 
share  should  bear  the  burden  of  any  failure  to  obtain  the 
approval  of  the  transaction  by  The  Adamant  Company. 
The  remaining  interest  of  Scoville  is  more  than  enough  to 
satisfy  the  obligation,  even  if  Adamant  Company  is  not 


bound  by  the  agreement.  Assuming  it  is  not  bound, 
the  total  production  subject  to  the  lien  or  charge  of  the 
agreement  is  as  follows: 

Walter  B.  Scoville  16%  or     $30,672.00 

Herschel  Bullen  and 

Mary  H.  Bullen  1%  or         1,917.00 

J.  C.  Hayward  and 

Marian  S.  Hayward  1%  or         1,917.00 


Total  $34,506.00 

Of  this  total,  an  aggregate  of  $3,834.00  is  owned  by  the 

appellants.     If  Scoville  is  not  held  responsible  for  failure 

to  obtain  Adamant's  approval,  there  should  be  deducted 

3,834 
34,506  of  $10,000.00,   or  $1,111.11,   and   the   remaining 

$8,888.89  should  be  charged  to  the  share  of  Walter  B. 
Scoville.  If  Scoville's  share  is  to  be  charged  with  the 
effect  of  the  failure  to  obtain  Adamant's  signature,  there 
would  be  deducted  for  appellants'  share  the  same  amount 
as  if  Adamant  had  signed,  and  the  resulting  charges 
would  be: 

To  the  appellants  $   465.11 

To  Walter  B.  Scoville  9,534.89 

Total  $10,000.00 
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Conclusion. 

It  is  submitted  that  the  judgment  of  the  Court  below 
should  be  reversed;  and  that  the  mandate  of  this  Court 
should  direct  that  there  be  paid  to  the  appellants  from  the 
money  held  by  the  court  in  the  condemnation  case  the  sum 
of  $5,826.08  from  the  share  of  The  Adamant  Company 
and  the  sum  of  $3,708.81  from  the  share  of  Walter  B. 
Scoville;  or,  if  the  Court  finds  that  The  Adamant  Com- 
pany is  not  bound,  that  there  should  be  paid  to  the  appel- 
lants the  sum  of  $9,534.89  from  the  share  of  Walter  B. 
Scoville. 

Respectfully  submitted, 

Hoge  &  Perry, 

By  Fulton  W.  Hoge, 

Attorneys  for  Appellants  Herschel  Bullen, 
Mary  H.  Bullen,  J.  C.  Hayward  and 
Marian  S.  Hayward. 
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No.  14,898 

IN  THE 

United  States  Court  of  Appeals 

For  the  Ninth  Circuit 


Willie  Earl  Frazier, 

Appellant, 

vs. 

United  States  of  America, 

Appellee,  j 

BRIEF  FOR  APPELLEE. 


JURISDICTION. 

Jurisdiction  is  invoked  under  Sections   1291  and 
2255  of  Title  28  United  States  Code. 


STATEMENT  OF  THE  CASE. 
Appellant  was  indicted  on  February  11,  1954  in  five 
counts  for  a  violation  of  the  narcotic  laws  of  the 
United  States  together  with  Theodore  Frazier,  Evelyn 
Dyer  and  Emma  Crawford.  Appellant  was  charged 
in  the  fifth  count  of  the  indictment  with  selling  85 
grains  of  heroin,  in  the  sixth  count  with  concealing 
85  grains  of  heroin,  in  the  ninth  count  with  selling  48 


grains  of  heroin,  in  the  tenth  count  with  concealing 
4S  grains  of  heroin  and  in  the  eleventh  count  with 
conspiracy  to  sell  and  conceal  heroin.    Appellant  was 

tried  by  a  jury  b  I  States  District  Ju 

George  V.  Harris  of  the  Northern  District  of  Cali- 
fornia, and  was  convicted  on  all  of  the  counts  in 
which  he  was  named  in  the  indictment.  On  April  lo, 
1954  appellant  was  sentenced  to  four  5-year  terms 
to  ran  concurrently  on  Counts  5.  S,  9  and  10  of  the 
indictment  and  in  the  eleventh  count  of  the  indictment 
to  a  5-year  term  to  run  consecutively  to  the  term 
imposed  under  the  other  four  counts  of  the  indictment. 

No  request  for  an  entrapment  instruction  is  con- 
tained in  the  record  on  appeal  although  all  instruc- 
tions refused  are  so  included.  Xo  appeal  was  taken 
from  the  judgment  of  conviction. 

On  July  21.  1955  appellant  moved  to  vacate  his 
sentence  pursuant  to  Section  2255  of  Title  2S  United 
States  Code.  In  his  petition  appellant  made  four  con- 
tentions: (,1")  that  he  was  entrapped,  (2)  that  he  was 
convicted  by  the  knowing  use  of  perjured  testimony. 
(^3)  that  he  was  denied  a  fair  trial,  and  (^  that  the 
sentencing  court  had  no  jurisdiction. 

In  support  of  his  first  contention  appellant  appar- 
ently alleges  that  he  had  no  desire  to  violate  the  nar- 
cotic laws  and  was  persuaded  to  do  so  by  one  Marjorie 
Gbray.  In  support  of  his  second  contention,  that  he 
was  convicted  by  the  use  of  perjured  testimony,  appel- 
lant alleges  that  Miss  Gray  testified  that  she  had  not 
received  any  money  from  Agent  Perry  for  her  per- 
sona]  use   nor  was  promised   a   reward.    He   further 


alleges  that  this  perjury  was  knowing"  because  follow- 
ing a  visit  by  the  United  States  Attorney  and  the 
Agent  during  a  recess  of  the  trial,  Miss  Gray  changed 
her  testimony  and  agreed  that  she  had  received  money 
for  her  personal  use  and  was  promised  a  reward.  In 
support  of  Contention  No.  3  appellant  alleges  that 
the  Agent  and  the  United  States  Attorney  talked 
to  Miss  Gray  contrary  to  the  orders  of  the  trial 
judge.  Contention  No.  4  was  merely  a  repetition 
of  Contentions  Nos.  2  and  3. 

On  August  5,  1955  Judge  Harris  denied  appellant's 
motion  to  vacate  and  set  aside  sentence.  Appeal  was 
then  made  to  this  Court. 


QUESTIONS  PRESENTED. 

1.  Can  entrapment  be  urged  in  a  collateral  attack 
upon  a  judgment  of  conviction? 

2.  Is  there  knowing  use  of  perjured  testimony 
when  after  a  witness  tells  an  incorrect  story  she 
changes  her  testimony  to  correspond  to  the  facts  ? 


ARGUMENT. 

I.     ENTRAPMENT  CANNOT  BE  URGED  ON 
COLLATERAL  ATTACK. 

Appellant  did  not  appeal  from  the  judgment  of 
conviction  in  this  case.  The  proceeding  here  is  merely 
a  collateral  attack  on  the  judgment.  Appellant  does 
not  argue  that  a  question  of  entrapment  was  requested 
and  refused.  He  merely  claims  that  he  was  entrapped 


and  is  entitled  to  his  release.  As  this  Court  said 
in  Hastings  v.  United  States  (9th  Cir.  1950),  184  F.2d 
939,  "Prisoners  adjudged  guilty  of  crime  should  un- 
derstand that  28  U.S.C.A.,  Section  2255,  does  not  give 
them  the  right  to  try  over  again  the  cases  in  which 
they  have  been  adjudged  guilty.  Questions  as  to  the 
sufficiency  of  the  evidence  or  involving  errors  either 
of  law  or  of  fact  must  be  raised  by  timely  appeal 
from  the  sentence  if  the  petitioner  desires  to  raise 
them." 

Entrapment  is  a  defense  which  should  be  urged 
to  the  jury.  It  is  not  a  claim  which  can  be  urged 
on  collateral  attack  of  a  judgment.  See  United  States 
v.  Spadafora,  infra,  at  142. 


II.    THERE  WAS  NO  KNOWING  USE  OF 
PERJURED  TESTIMONY. 

In  the  instant  case  appellant  does  not  allege  that 
the  United  States  Attorney  allowed  the  use  of  per- 
jured testimony.  His  claim  is  that  the  witness  first 
perjured  herself  and  then  was  induced  by  the  United 
States  Attorney  to  correct  her  story. 

A  defendant  has  the  burden  of  showing  that  testi- 
mony alleged  to  be  perjured  is  material.  Cobb  v. 
Hunter  (10th  Cir.  1948),  167  F.2d  888;  United  States 
v.  Spadafora  (7th  Cir.  1952),  200  F.2d  140,  142.  Here 
the  alleged  perjured  testimony  involves  no  more  than 
a  denial  of  impeaching  material.  The  testimony 
alleged  to  be  perjured  does  not  go  to  the  guilt  of 
the  defendant  but  merely  to  the  bias  of  the  witness. 


It  could  not  be  urged  as  grounds  for  a  new  trial,  if 
discovered.  Merely  impeaching  evidence  is  insufficient 
in  such  a  motion.  Wagner  v.  United  States  (9th  Cir. 
1941),  118  F.2d  801;  Balestreri  v.  United  States  (9th 
Cir.  1955),  224  F.2d  915,  917;  Gage  v.  United  States 
(9th  Cir.  1948),  167  F.2d  122.  The  same  rule  applies 
when  merely  impeaching  matter  is  urged  on  collateral 
attack. 

Here,  however,  the  amazing  part  in  appellant's 
claim  is  not  that  this  testimony  was  allowed  to  stand 
but  that  the  United  States  Attorney  caused  the  wit- 
ness to  change  her  testimony  to  correspond  with  that 
which  appellant  claims  is  the  true  fact.  When  a 
United  States  Attorney  discovers  that  a  witness  per- 
jures himself  or  herself,  there  is  no  clearer  duty  than 
that  this  matter  be  immediately  brought  to  the  atten- 
tion of  the  jury.  This  the  United  States  Attorney  did 
here.   Nothing  more  is  required. 


CONCLUSION. 

The    judgment    of    the    District    Court   should   be 
affirmed. 

Dated,  San  Francisco,  California, 
February  13, 1956. 

Lloyd  H.  Burke, 

United  States  Attorney, 

Richard  H.  Foster, 

Assistant  United  States  Attorney, 

Attorneys  for  Appellee. 
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Consolidated  Freightivays,  Inc.  3 

In  the  United  States  District  Court  for  the 
District  of  Oregon 

Civil  No.  7493 

CONSOLIDATED  FREIGHTWAYS,  INC.,  a  Cor- 
poration, 

Plaintiff, 

vs. 

CONVERSE  TRUCKING  CO,  Also  Known  as 
CONVERSE  TRUCKING  SERVICE,  a  Cor- 
poration; SACRAMENTO  FREIGHT  LINES, 
a  Corporation;  LUISOTTI  BROTHERS,  a 
Partnership;  and  CHESTER  A.  BOYLE, 

Defendants. 

PETITION  FOR  REMOVAL 

Converse  Trucking  Co.,  also  known  as  Converse 
Trucking  Service,  a  corporation;  Sacramento 
Freight  Lines,  a  corporation,  and  Chester  A.  Boyle, 
for  the  purpose  of  presenting  this  petition,  show  that 
heretofore  and  on  or  about  the  23rd  day  of  April, 
1954,  Consolidated  Freightways,  Inc.,  a  corporation, 
as  plaintiff,  brought  this  action  against  said  de- 
fendants in  the  Circuit  Court  of  the  State  of  Oregon 
for  the  County  of  Klamath. 

Defendants,  and  each  of  them,  at  the  time  of  the 
commencement  of  said  action,  were  and  now  are 
citizens  and  residents  of  the  State  of  California  and 
non-residents  of  the  State  of  Washing-ton.  Plaintiff, 
Consolidated  Freightways,  Inc.,  a  corporation,  at  the 


4  B.  N.  B.  Converse,  etc.,  et  al.,  vs. 

time  of  the  commencement  of  said  action  was  and 
now  is  a  corporation  created  under  and  existing 
under  and  by  virtue  of  the  laws  of  the  State  of  Wash- 
ington and  at  all  of  said  times  was  and  now  is  a 
citizen  and  resident  of  that  state  and  a  non-resident 
of  the  State  of  California. 

This  action  is  one  of  a  civil  nature  in  which  there 
is  a  controversy  between  citizens  of  different  states 
and  the  amount  in  controversy,  exclusive  of  interest 
and  costs,  exceeds  the  sum  of  $3,000.00. 

Attached  hereto  as  Exhibits  "A"  and  "B,"  re- 
spectively, are  copies  of  summons  and  complaint 
served  on  Converse  Trucking  Co.,  also  known  as  Con- 
verse Trucking  Service,  a  corporation;  Sacramento 
Freight  Lines,  a  corporation,  and  Chester  A.  Boyle 
in  said  action  in  said  Circuit  Court. 

KOERNER,  YOUNG,  McCOL- 
LOCH  &  DEZENDORF, 

/s/  JOHN  GORDON  GEARIN, 

/s/  OGLESBY  H.  YOUNG, 
Attorneys  for  Defendants,  Converse  Trucking  Co., 
Also  Known  as  Converse  Trucking  Service,  a 
Corporation ;  Sacramento  Freight  Lines,  a  Cor- 
poration, and  Chester  A.  Boyle. 

Duly  Verfied. 


Consolidated  Freightways,  Inc.  .r> 

EXHIBIT  "A" 

In  the  Circuit  Court  of  the  State  of  Oregon 
for  the  County  of  Klamath 

CONSOLIDATED  FREIGHTWAYS,  INC.,  a  Cor- 
poration, Plaintiff, 

vs. 

CONVERSE  TRUCKING  CO.,  Also  Known  as 
CONVERSE  TRUCKING  SERVICE,  a  Cor- 
poration; SACRAMENTO  FREIGHT  LINES, 
a  Corporation;  LUISOTTI  BROTHERS,  a 
Partnership,  and  CHESTER  A.  BOYLE, 

Defendants. 
SUMMONS 

To  Converse  Trucking  Co.,  Also  Known  as  Converse 
Trucking  Service,  a  Corp. ;  Sacramento  Freight 
Lines,  a  Corp.;  Luisotti  Brothers,  a  Partner- 
ship, and  Chester  A.  Boyle,  Defendants. 
In  the  Name  of  the  State  of  Oregon : 

You  are  hereby  required  to  appear  and  answer 
the  complaint  filed  against  you  in  the  above-entitled 
cause  within  ten  days  from  the  date  of  service  of  this 
summons  upon  you,  if  served  within  this  county ;  or 
if  served  within  any  other  county  of  this  state,  then 
within  twenty  days  from  the  date  of  the  service  of 
this  summons  upon  you;  or  if  served  outside  the 
State  of  Oregon  but  within  the  United  States,  then 
within  four  weeks  from  the  date  of  the  service  of 
this  summons  upon  you;  or  if  served  outside  the 
United  States,  then  within  six  weeks  from  the  date 
of  the  service  of  this  summons  upon  you ;  and  if  you 
fail  so  to  answer,  for  want  thereof,  the  plaintiff  will 
take  judgment  against  you,  and  each  of  you,  in  the 
sum  of  $14,000.00,  together  with  plaintiff's  costs  and 


f)  R.  N.  B.  Converse,  etc.,  et  al.,  vs. 

disbursements,  as  prayed  for  in  Plaintiff's  com- 
plaint, a  true  copy  of  which  is  herewith  served 
upon  you. 

FARRENS  &  MAXWELL, 
By  R.  B.  MAXWELL, 
Attorneys  for  Plaintiff.  Post  Office  Address:  538 
Main  Street,  Klamath  Falls,  Oregon. 

State  of  Oregon, 
County  of  Klamath — ss. 

I,  R.  B.  Maxwell,  one  of  Plaintiffs  Attorneys,  do 
hereby  certify  that  I  have  prepared  the  foregoing 
cop}^  of  Summons  and  have  carefully  compared  the 
same  with  the  original  thereof ;  and  that  it  is  a  cor- 
rect transcript  therefrom  and  of  the  whole  thereof. 

Klamath  Falls,  Oregon,  dated  this  21st  day  of 
April,  1954. 

/s/  R.  B.  MAXWELL, 

Attorney  for  Plaintiff. 

EXHIBIT  "B" 

In  the  Circuit  Court  of  the  State  of  Oregon 

for  Klamath  County 

Law  No 

CONSOLIDATED  FREIGHTWAYS,  INC.,  a  Cor- 
poration, 

Plaintiff, 
vs. 

CONVERSE  TRUCKING  CO.,  Also  Known  as 
CONVERSE  TRUCKING  SERVICE,  a  Cor- 
poration; SACRAMENTO  FREIGHT  LINES, 
a  Corporation;  LUISOTTI  BROTHERS,  a 
Partnership,  and  CHESTER  A.  BOYLE, 

Defendants. 
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COMPLAINT 

Plaintiff,  for  cause  of  action  against  defendants, 

alleges : 

I. 

At  all  times  mentioned  herein  plaintiff  was  and  is 

a  corporation  organized  and  existing  under  the  laws 

of  the  State  of  Washington,  but  qualified  to  do  and 

doing  business  in  the  State  of  Oregon,  and  engaged 

in  the  general  transportation  of  property  by  motor 

vehicle  in  intrastate  and  interstate   commerce. 

II. 

Defendants,  Converse  Trucking  Co.,  also  known 
as  Converse  Trucking  Service,  is  a  corporation  en- 
gaged generally  in  the  transportation  of  property 
by  motor  vehicle  in  interstate  commerce ;  Sacramento 
Freight  Lines  is  a  corporation  engaged  in  the  trans- 
portation of  property  by  motor  vehicle;  Luisotti 
Brothers  are  a  partnership  engaged  generally  in  the 
trucking  business. 

III. 

That  on  or  about  the  14th  day  of  April,  1954,  the 
said  defendants,  Converse  Trucking  Co.,  also  known 
as  Converse  Trucking  Service;  Sacramento  Freight 
Lines  and  Luisotti  Brothers  were  operating  a  cer- 
tain Peterbilt  Tractor  bearing  California  license  No. 
BEX  15107  and  owned  by  the  said  Luisotti  Brothers, 
and  a  Trailmobile  semi-trailer  bearing  an  Interstate 
Commerce  Commission  Certificate  No.  MC  57974, 
which  semi -trailer  was  owned  by  the  Sacramento 
Freight  Lines  and  which  vehicles  were  being  operated 
under  the  Interstate  Commerce  Comission  authority 
of  Converse  Trucking  Co.,  also  known  as  Converse 
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Trucking  Service,  by  and  through  Chester  A.  Boyle, 
an  individual,  the  driver  and  the  agent,  employee 
and  servant  of  said  other-named  defendants,  in  a 
southerly  direction  on  U.  S.  Highway  97  at  a  point 
some  five  or  six  miles  south  of  Klamath  Falls, 
Oregon.  At  said  time  and  place  plaintiff  was  operat- 
ing a  certain  1949  Freightliner,  6-wheel,  Cab-over- 
truck,  and  a  1948  Freightliner,  6-wheel  trailer  van, 
both  loaded  with  produce,  in  a  northerly  direction 
along  said  highway.  That  at  a  point  where  said 
highway  overpasses  the  main  line  of  the  Southern 
Pacific  railroad  a  collision  occurred  between  said 
vehicles. 

IV. 

Defendants,  and  each  of  them,  were  negligent  in 
the  operation  of  said  vehicles  in  that : 

1 .  They  failed  to  keep  any  or  a  proper  lookout ; 

2.  They  failed  to  keep  their  said  vehicles  under 
any  or  proper  control; 

3.  They  operated  said  vehicles  at  a  speed  greater 
than  was  reasonable  or  prudent  under  the  circum- 
stances then  and  there  existing ; 

4.  They  failed  to  operate  their  said  vehicles  in 
their  righthand  half  of  the  main  traveled  portion  of 
the  highway  altho  said  portion  of  said  highway  was 
unobstructed  and  was  available  for  their  use; 

5.  They  operated  their  said  vehicles  in  more  than 
one  lane  of  a  two-lane  highway ; 

6.  They  allowed  their  said  vehicles  to  cross  the 
centerline  of  said  highway  and  encroached  upon  the 
lefthand  half  thereof  when  the  same  was  occupied 
by  the  vehicles  of  plaintiff; 
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7.  They  failed  to  yield  the  right-of-way  to  the 
vehicles  of  plaintiff. 

V. 

The  negligence  of  defendants,  as  hereinabove  set 
out,  was  the  direct  and  proximate  cause  of  the  col- 
lision hereinabove  mentioned. 

VI. 

As  a  direct  and  proximate  result  of  the  collision 
hereinabove  mentioned,  the  above-mentioned  truck 
of  plaintiff  was  damaged  and  decreased  in  value  in 
the  amount  of  $8,000.00 ;  the  above-mentioned  trailer 
of  plaintiff  was  damaged  and  decreased  in  value 
in  the  amount  of  $2,500.00;  the  cargo  carried  upon 
said  vehicles  was  damaged  and  decreased  in  value  in 
the  amount  of  $1,500.00;  plaintiff  reasonably  in- 
curred necessary  expenses  in  connection  with  said 
collision  in  the  amount  of  $1,000.00,  and  plaintiff  will 
be  deprived  of  the  use  of  said  vehicles  for  ten  days 
to  plaintiff's  damage  in  the  sum  of  $1,000.00,  all  to 
plaintiff's  damage  in  the  total  sum  of  $14,000.00. 

Wherefore,  Plaintiff  prays  for  judgment  against 
defendants,  and  each  of  them,  in  the  sum  of  $14,- 
000.00,  together  with  plaintiff's  costs  and  disburse- 
ments herein  incurred. 

Dated  this  21st  day  of  April,  1954. 

FARRENS  &  MAXWELL, 
By  /s/  R.  B.  MAXWELL, 

Attorneys  for  Plaintiff. 

Affidavit  of  Service  by  mail  attached. 
[Endorsed]  :     Filed  May  13,  1954. 


10  R.  N.  B.  Converse,  etc.,  et  ah,  vs. 

[Title  of  District  Court  and  Cause.] 

BOND 

Know  All  Men  by  These  Presents  that  Converse 
Trucking  Co.,  also  known  as  Converse  Trucking- 
Service,  a  corporation ;  Sacramento  Freight  Lines,  a 
corporation,  and  Chester  A.  Boyle,  as  principals, 
and  Hartford  Accident  and  Indemnity  Company,  as 
surety,  are  held  and  firmly  bound  unto  Consolidated 
Freightways,  Inc.,  a  corporation,  in  the  penal  sum 
of  $500.00  lawful  money  of  the  United  States  for 
the  payment  of  which  sum  well  and  truly  to  be  made 
unto  the  said  Consolidated  Freightways,  Inc.,  we 
bind  ourselves,  our  successors  and  assigns,  jointly 
and  severally  by  these  presents. 

This  bond  is  upon  the  condition  nevertheless  that 

Whereas  said  Converse  Trucking  Co.,  also  known 
as  Converse  Trucking  Service,  a  corporation;  Sac- 
ramento Freight  Lines,  a  corporation,  and  Chester 
A.  Boyle,  the  principal  obligors  herein,  and  defend- 
ants in  the  above-entitled  court  and  cause,  have  filed 
their  petition  therein  for  the  removal  of  said  cause 
thereto  from  the  Circuit  Court  of  the  State  of 
Oregon  for  the  County  of  Klamath, 

Now,  Therefore,  if  said  Converse  Trucking  Co., 
also  known  as  Converse  Trucking  Service,  a  corpora- 
tion; Sacramento  Freight  Lines,  a  corporation,  and 
Chester  A.  Boyle  shall  pay  all  costs  and  disburse- 
ments incurred  by  reason  of  the  removal  proceedings, 
should  it  be  determined  that  the  case  was  not  remov- 
able, or  was  improperly  removed,  then  this  obligation 
shall  be  null  and  void,  otherwise  to  remain  in  full 
force  and  effect. 
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In  Witness  Whereof,  said  Converse  Trucking  Co., 
also  known  as  Converse  Trucking  Service,  a  corpora- 
tion; Sacramento  Freight  Lines,  a  corporation,  and 
Chester  A.  Boyle,  as  principals,  have  caused  this  in- 
strument to  be  executed  by  one  of  their  attorneys  and 
Hartford  Accident  and  Indemnity  Company  as 
surety,  has  caused  this  instrument  to  be  executed  and 
its  seal  attached  this  13th  clay  of  May,  1954. 

[Seal]  HARTFORD   ACCIDENT  AND 

INDEMNITY  COMPANY, 
By  /s/  JOHN  L.  BOYD, 

Resident  Agent. 
Countersign : 

By  /s/  JOHN  L.  BOYD, 

Attorney-in-Fact. 

CONVERSE   TRUCKING   CO.,   Also   Known   as 
CONVERSE  TRUCKING  SERVICE,  a  Cor- 
poration; SACRAMENTO  FREIGHT  LINES, 
a  Corporation,  and  CHESTER  A.  BOYLE, 
By  /s/  OGLESBY  H.  YOUNG, 

One  of  Their  Attorneys. 

Affidavit  of  Service  by  mail  attached. 
[Endorsed] :     Filed  May  13,  1954. 


[Title  of  District  Court  and  Cause.] 

NOTICE 

To  Consolidated  Freightways,  Inc.,  a  Corporation, 
Plaintiff,  and  to  Farrens  &  Maxwell,  Your  At- 
torneys : 
You  and  Each  of  You  please  take  notice  that  de- 


12  B.  N.  B.  Converse,  etc.,  et  ah,  vs. 

fendants  Converse  Trucking  Co.,  also  known  as  Con- 
verse Trucking  Service,  a  corporation;  Sacramento 
Freight  Lines,  a  corporation,  and  Chester  A.  Boyle 
have  filed  in  the  above-entitled  court,  a  petition  and 
bond  for  removal  of  this  cause  from  the  Circuit 
Court  of  the  State  of  Oregon  for  the  County  of 
Klamath,  to  the  United  States  District  Court  for 
the  District  of  Oregon. 

KOERNER,    YOUNG,    McCOL- 
LOCH  &  DEZENDORF, 

/s/  JOHN  GORDON  GEARIN, 

/s/  OGLESBY  H.  YOUNG, 

Attorneys  for  Defendants,  Converse  Trucking  Co., 
also  known  as  Converse  Trucking  Service,  a  cor- 
poration ;  Sacramento  Freight  Lines,  a  corpora- 
tion, and  Chester  A.  Boyle. 

Affidavit  of  Service  by  mail  attached. 
[Endorsed]  :     Filed  May  13,  1954. 


[Title  of  District  Court  and  Cause.] 

INTERROGATORIES  SUBMITTED  TO  PLAIN- 
TIFF BY  DEFENDANT  CONVERSE 
TRUCKING  SERVICE 

1.  State  the  names  and  addresses  of  all  persons 
known  by  plaintiff  or  its  attorneys  to  have  any 
knowledge  of  any  material  fact  in  connection  with 
the  accident  of  April  14,  1954,  which  forms  the  sub- 
ject matter  of  plaintiff's  complaint. 
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2.  Have  any  claims  of  plaintiff  or  portions  of 
such  claims  been  paid  by  any  insurance  carrier  by 
way  of  loan  receipt  or  otherwise? 

KOERNER,    YOUNG,    McCOL- 
LOCH  &  DEZENDORF, 

/s/  JOHN  GORDON  GEARIN, 
Attorneys  for  Defendant, 
Converse  Trucking  Service. 

Affidavit  of  Service  by  mail  attached. 
[Endorsed]  :     Filed  May  18,  1954. 


[Title  of  District  Court  and  Cause.] 

ANSWER  OF  DEFENDANTS  CONVERSE 
TRUCKING  SERVICE,  IMPLEADED  AS 
CONVERSE  TRUCKING  CO.;  SACRA- 
MENTO FREIGHT  LINES  AND  CHESTER 
A.  BOYLE 

First  Defense 

The  complaint  fails  to  state  a  claim  against  these 
answering  defendants,  or  any  of  them,  upon  which 
relief  can  be  granted. 

Second  Defense 

These  answering  defendants  deny  each  and  every 
allegation  contained  in  plaintiff's  complaint  and  the 
whole  thereof,  generally  and  specifically,  except  they 
admit : 
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I. 

At  all  times  mentioned  in  plaintiff's  complaint, 
plaintiff  was  a  Washington  corporation  qualified  to 
do  business  in  the  State  of  Oregon  and  is  engaged 
in  the  general  transportation  of  property  by  motor 
vehicle.  Converse  Trucking  Service  is  a  California 
corporation.  Sacramento  Freight  Lines  is  a  corpora- 
tion, and  both  of  said  defendants  are  engaged  in  the 
general  transportation  of  property  by  motor  vehicle. 

II. 

On  or  about  the  14th  day  of  April,  1954,  defendant 
Converse  Trucking  Service  by  its  employee  Chester 
A.  Boyle,  were  operating  a  certain  Peterbilt  tractor 
owned  by  Luisotti  Brothers  and  pulling  a  certain 
Trail  mobile  trailer  owned  by  Sacramento  Freight 
Lines.  On  said  date  said  equipment  was  travelling 
southerly  on  Highway  No.  97  in  Klamath  County, 
Oregon,  approximately  five  miles  south  of  Klamath 
Falls,  at  which  time  and  place  a  certain  truck  and 
trailer  owned  and  operated  by  plaintiff  was  proceed- 
ing northerly  upon  said  highway. 

III. 

These  answering  defendants  admit  that  a  collision 
occurred  between  said  vehicles  and  that  the  truck 
and  trailer  of  plaintiff  was  damaged  to  some  extent. 

Third  Defense 

Plaintiff  was  guilty  of  contributory  negligence 
constituting  the  sole  or  proximate  cause  of  plaintiff's 
damage. 
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Fourth  Defense 

The  accident  and  plaintiff's  damages  were  un- 
avoidable insofar  as  these  answering  defendants  are 
concerned. 

Wherefore  having  fully  answered  plaintiff's  com- 
plaint, these  answering  defendants  pray  that  plain- 
tiff take  nothing  thereby. 

KOERNER,  YOUNG,  McCOL- 
LOCH  &  DEZENDORF, 

/s/  JOHN  GORDON  GEARIN, 

Attorneys  for  Defendants,  Converse  Trucking  Serv- 
ice, Sacramento  Freight  Lines  and  Chester  A. 
Boyle. 

Affidavit  of  Service  by  mail  attached. 
[Endorsed]  :     Filed  May  18, 1954. 


[Title  of  District  Court  and  Cause.] 

DEMAND  FOR  JURY  TRIAL 

Comes  now  plaintiff  and  demands  a  trial  by  jury 
of  all  issues  so  triable. 

Dated  this  19th  day  of  May,  1954. 

FARRENS  &  MAXWELL, 

By  /s/  R,  B.  MAXWELL, 

Attorneys  for  Plaintiff. 

Affidavit  of  Service  by  Mail  attached. 
[Endorsed] :     Filed  May  22,  1954. 
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[Title  of  District  Court  and  Cause.] 

MOTION  FOR  TRIAL  AND  HEARING  OF  ALL 
PRELIMINARY  MATTERS  AT  KLAMATH 
FALLS,  OREGON 

Comes  now  plaintiff  and  requests  and  moves  the 
Court  for  an  order  directing  that  trial  of  the  above- 
entitled  matter  and  hearing  upon  all  preliminary  mat- 
ters, including  pre-trial  proceedings,  be  held  at 
Klamath  Falls,  Oregon,  at  such  time  or  times  as  may 
be  designated  by  the  Court  for  the  reason  and  upon 
the  grounds  that  the  accident  and  collision  out  of 
which  this  action  arose  occurred  in  Klamath  County, 
Oregon,  and  that  many  witnesses  will  be  called  at 
the  trial  who  are  residents  of  Klamath  County, 
Oregon. 

Dated  this  19th  day  of  May,  1954. 

FARRENS  &  MAXWELL, 

By  /s/  R.  B.  MAXWELL, 

Attorneys  for  Plaintiff. 

Affidavit  of  Service  by  Mail  attached. 
[Endorsed]  :     Filed  May  22,  1954. 


[Title  of  District  Court  and  Cause.] 

ORDER 

Upon  motion  of  plaintiff,  it  is 

Ordered,  that  trial  of  the  within  action  and  all 
preliminary  matters,  including  pre-trial  proceedings, 
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be  transferred  to  and  heard  at  sessions  of  this  Court 
at  Klamath  Falls,  Oregon,  at  a  date  or  dates  to  be 
later  set  by  this  Court. 

Dated  this  24th  day  of  May,  1954. 

/s/  CLAUDE  McCOLLOCH, 
District  Judge. 

[Endorsed]  :     Filed  May  24,  1954. 


[Title  of  District  Court  and  Cause.] 

MINUTES  OF  AUGUST  4,  1955 

Now  at  this  day  come  the  plaintiff  by  Mr.  Richard 
B.  Maxwell,  of  counsel,  and  the  defendants  by  Mr. 
John  Gordon  Gearin,  of  counsel.  Now  come  the  fol- 
lowing-named jurors  to  try  the  issues  joined,  to  wit: 
Gilbert  Elder,  William  H.  Zehr,  Robert  D.  Adams, 
Jr.,  Donald  Lester  McGee,  Walter  A.  McCaw,  Jo 
Anna  Taylor,  R.  P.  Lien,  Vincent  R.  Lawler,  Frank 
Griffith,  George  E.  Stevenson,  Robert  B.  Norris  and 
Glenn  Haskins,  twelve  good  and  lawful  men  and 
women  of  this  District,  who,  being  accepted  by  the 
parties  hereto,  are  duly  impaneled  and  sworn. 

The  said  jury  having  heard  the  statements  of  coun- 
sel and  the  evidence  adduced,  the  trial  of  this  cause  is 
continued  to  tomorrow,  Friday,  August  5,  1955,  at 
nine-fortv-five  o'clock  a.m. 
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[Title  of  District  Court  and  Cause.] 

PRE-TRIAL  ORDER 

The  above-entitled  cause  came  on  regularly  for 
pre-trial  conference  before  the  undersigned  Judge 
of  the  above-entitled  Court  at  Klamath  Falls,  Oregon, 
on  Wednesday,  August  3, 1955.  Plaintiff  appeared  by 
R.  B.  Maxwell  of  its  attorneys  and  defendants  ap- 
peared by  John  Gordon  Gearin  of  their  attorneys. 
The  parties  with  the  approval  of  the  Court  agree  to 
the  following: 

Statement  of  Facts 

I. 

At  all  times  mentioned  in  plaintiff's  complaint, 
plaintiff  was  a  Washington  corporation;  defendant 
Converse,  a  California  citizen;  Sacramento  Freight 
Lines,  a  corporation,  and  all  of  said  parties  being  duly 
authorized  to  do  business  in  the  State  of  Oregon  in 
the  transportation  of  commodities  as  motor  carriers. 

II. 

On  or  about  the  14th  day  of  April,  1954,  on  High- 
way 97,  Klamath  County,  Oregon,  at  a  point  approxi- 
mately five  miles  south  of  Klamath  Falls,  a  collision 
occurred  between  a  truck  and  trailer  owned  and 
operated  by  plaintiff,  which  was  proceeding  north- 
erly upon  said  highway,  and  a  certain  Peterbilt 
Tractor  owned  by  Luisotti  Brothers  (citizens  and 
residents  of  California)  and  a  certain  Trailmobile 
trailer  owned  by  Sacramento  Freight  Lines.  Said 
tractor  and  trailer  were  operated  by  defendant  Con- 
verse Trucking  Service  by  its  employee  Chester  A. 
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Boyle  (a  citizen  and  resident  of  the  State  of  Cali- 
fornia). 

III. 

The  amount  in  controversy,  exclusive  of  interest 
and  costs,  exceeds  the  sum  of  $3,000.00. 

IV. 

As  a  proximate  result  of  said  collision  the  truck, 
trailer  and  freight  of  plaintiff  was  damaged  and 
depreciated  in  the  amount  of  $10,160.45,  and  the 
equipment  and  the  tractor  of  defendant  Luisotti 
Brothers  was  damaged  in  the  amount  of  $6,717.70, 
and  the  trailer  of  defendant  Sacramento  Freight 
Lines  was  damaged  in  the  amount  of  $3,766.16. 

Plaintiff's  Contentions 

I. 

Plaintiff  contends  that  defendants  in  the  operation 
of  said  tractor  and  trailer  were  guilty  of  negligence 
proximately  causing  said  accident  in  that: 

1.  They  failed  to  keep  any  or  a  proper  lookout: 

2.  They  failed  to  keep  their  said  vehicles  under 
any  or  proper  control; 

3.  They  operated  said  vehicles  at  a  speed  greater 
than  was  reasonable  or  prudent  under  the  circum- 
stances then  and  there  existing; 

4.  They  failed  to  operate  their  said  vehicles  in 
their  right-hand  half  of  the  main  traveled  portion  of 
the  highway  altho  said  portion  of  said  highway  was 
unobstructed  and  was  available  for  their  use ; 
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5.  They  operated  their  said  vehicles  in  more  than 
one  lane  of  a  two-lane  highway; 

6.  They  allowed  their  said  vehicles  to  cross  the 
eenterline  of  said  highway  and  encroached  upon  the 
left-hand  half  thereof  when  the  same  was  occupied 
by  the  vehicles  of  plaintiff; 

7.  They  failed  to  yield  the  right-of-way  to  the 

vehicles  of  plaintiff. 

*     *     * 

The  foregoing  contentions  of  plaintiff,  and  each  of 
them,  are  denied  by  defendants. 

Defendants '  Contentions 

I. 

Defendants  contend  that  plaintiff  in  the  operation 
of  its  truck  and  trailer  was  guilty  of  negligence 
proximately  causing  said  accident,  consisting  of  the 
following : 

1.  It  failed  to  keep  any  or  a  proper  lookout; 

2.  It  failed  to  keep  its  said  vehicles  under  any  or 
proper  control ; 

3.  It  operated  said  vehicles  at  a  speed  greater 
than  was  reasonable  or  prudent  under  the  circum- 
stances then  and  there  existing; 

4.  It  failed  to  operate  its  said  vehicles  in  its 
right-hand  half  of  the  main  traveled  portion  of  the 
highway  altho  said  portion  of  said  highway  was  un- 
obstructed and  was  available  for  its  use ; 
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5.  It  operated  its  said  vehicles  in  more  than  one 
lane  of  a  two-lane  highway ; 

6.  It  allowed  its  said  vehicles  to  cross  the  center- 
line  of  said  highway  and  encroached  upon  the  left- 
hand  half  thereof  when  the  same  was  occupied  by  the 
vehicles  of  defendants ; 

7.  It  failed  to  yield  the  right-of-way  to  the 
vehicles  of  defendants. 

•*     *     # 

The  foregoing  contentions  of  defendants,  and 
each  of  them,  are  denied  by  plaintiff. 

Issues  to  Be  Determined 

1.  Were  defendants  guilty  of  negligence  in  any 
particular  as  charged  by  plaintiff,  and  if  so,  was 
such  negligence  a  proximate  cause  of  plaintiff's 
damage  ? 

2.  Was  the  plaintiff  guilty  of  negligence  in  one 
or  more  of  the  particulars  charged  by  defendants, 
and  if  so,  was  such  negligence  a  proximate  cause  of 
defendants'  damage? 

Physical  Exhibits 

Certain  exhibits  have  been  identified;  it  being 
understood  that  further  identification  of  any  exhibit 
will  not  be  required,  and  that  objections  may  be  in- 
terposed to  the  introduction  of  evidence  of  any 
exhibit  only  on  the  grounds  of  immateriality  and 
irrelevancy. 
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Plaintiff's  Exhibits 

1.  Depositions  of  Joe  E.  Cornelson,  Albert  W. 
Cornelson  and  Chester  A.  Boyle. 

2.  Photographs. 

3.  Maps. 

4.  Reserved. 

5.  Officer's  notebook. 

6.  Sealed  exhibit  for  impeachment  purposes 
only. 

Defendants'  Exhibits 

1.  Depositions  of  Joe  E.  Cornelson,  Albert  W. 
Cornelson  and  Chester  A.  Boyle. 

2.  Maps. 

3.  Photographs. 

4.  Reserved. 

5.  Sealed  exhibit  for  impeachment  purposes 
only. 

Jury  Trial 

Timely  demand  was  made  for  trial  by  jury. 

Based  upon  the  foregoing,  the  Court  orders  the 
cause  set  for  trial,  and  it  is  further  ordered  that 
the  foregoing  pre-trial  order  shall  not  be  amended 
except  by  consent  of  the  parties  or  to  prevent  mani- 
fest injustice,  and  it  is  further  ordered  that  the 
pre-trial  order  supersedes  all  pleadings. 

Dated  at  Klamath  Falls,  Oregon,  this  4th  day  of 
August,  1955. 

/s/  JAMES  ALGER  FEE, 
Judsre. 
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Approved : 

/s/  R.  B.  MAXWELL, 

Of  Attorneys  for  Plaintiff. 

/s/  JOHN  GORDON  GEARIN, 

Of  Attorneys  for  Defendants. 

[Endorsed]  :     Filed  August  4,  1955. 


[Title  of  District  Court  and  Cause.] 

STIPULATION 

It  is  stipulated  and  agreed  between  the  parties, 
through  their  respective  attorneys  of  record,  that 
no  objection  will  be  raised  and  no  error  claimed  by 
reason  of  the  use  of  any  deposition  of  Joe  E.  Cor- 
nelson,  Albert  W.  Cornelson  or  Chester  A.  Boyle, 
regardless  of  whether  such  deposition  was  taken  in 
connection  with  the  within  cause  or  in  connection 
with  some  other  action. 

Dated  this  5th  day  of  August,  1955. 

/s/  R.  B.  MAXWELL, 

Of  Attorneys  for  Plaintiff. 

/s/  JOHN  GORDON  GEARIN, 

Of  Attorneys  for  Defendants- 

[Endorsed]:     Filed  August  5,  1955. 
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[Title  of  District  Court  and  Cause.] 

VERDICT 

We,  the  jury,  duly  impanelled  and  sworn  to  try 
the  above-entitled  case  and  cause,  do  find  our  ver- 
dict in  favor  of  plaintiff  and  against  defendants 
Converse  and  Boyle  and  assess  plaintiff's  damages 
at  $10,160.45. 

Dated  at  Klamath  Falls,  Oregon,  this  5th  day  of 
August,  1955. 

/s/  ROBERT  S.  ADAMS,  JR., 
Foreman. 

[Endorsed]  :     Filed  August  5,  1955. 


In  the  United  States  District  Court 

for  the  District  of  Oregon 

Civil  No.  7493 

CONSOLIDATED   FREIGHTWAYS,   INC.,   a 

Corporation, 

Plaintiff, 
vs. 

R,  N.  B.  CONVERSE  dha  CONVERSE  TRUCK- 
ING SERVICE,  a  Corporation;  SACRA- 
MENTO FREIGHT  LINES,  a  Corporation; 
LOUISOTTI  BROTHERS,  a  Partnership; 
and  CHESTER  A.  BOYLE, 

Defendants. 
JUDGMENT 
This  cause  came  on  regularly  for  trial  before  the 
undersigned  Judge,  sitting  with  a  jury,  in  Klamath 
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Falls,  Oregon,  on  Thursday,  August  4,  1955.  Plain- 
tiff appeared  by  R.  B.  Maxwell,  one  of  its  attorneys, 
and  defendants  appeared  by  John  Gordon  Gearin, 
one  of  their  attorneys.  A  jury  was  duly  impanelled 
and  sworn,  and  testimony  was  introduced  on  behalf 
of  the  plaintiff  and  said  trial  was  continued  until 
the  following  day,  when  testimony  was  introduced 
by  and  on  behalf  of  the  defendants.  At  the  con- 
clusion of  all  the  testimony,  a  motion  for  dismissal 
of  the  action  against  Sacramento  Freight  Lines,  a 
corporation,  and  Louisotti  Brothers,  a  partnership, 
was  allowed  by  the  Court.  Thereafter,  the  cause 
was  argued  to  the  jury  which  was  instructed  by  the 
Court  as  to  the  law  and,  on  said  same  day,  retired 
to  consider  its  verdict  and,  on  said  same  day,  re- 
turned into  court  its  verdict  reading  as  follows 
(caption  omitted) : 

"We,  the  jury,  duly  impanelled  and  sworn  to 
try  the  above-entitled  cause,  do  find  our  verdict 
in  favor  of  plaintiff  and  against  defendants 
R.N.B.  Converse  and  Chester  A.  Boyle,  and 
assess  plaintiff's  damages  at  $10,160.45.  Dated 
at  Klamath  Falls,  Oregon,  this  5th  day  of 
August,  1955.  (Signed)  Robert  Adams,  Fore- 
man.' ' 

Said  verdict  was  duly  accepted  and  filed,  and  judg- 
ment entered  thereon.  Now,  therefore,  based  upon 
said  verdict,  it  is 

Ordered  and  Adjudged  that  plaintiff  have  judg- 
ment against  defendants  R.  N.  B.  Converse  and 
Chester  A.  Boyle,  and  each  of  them,  in  the  sum  of 
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$10,160.45,    and    for    its    costs    and    disbursements 
herein  taxed  at  $ 

Dated  this  5th  day  of  August,  1955. 

/s/  JAMES  ALGER  FEE, 
United  States  Circuit  Judge  Sitting  by  Assignment 
to  This  District. 

[Endorsed] :     Filed  August  17,  1955. 


[Title  of  District  Court  and  Cause.] 

BILL  OF  COSTS 

Bill  of  Costs  claimed  by  Consolidated  Freight- 
ways,  Inc.,  a  Corporation,  plaintiff  in  the  above- 
entitled  cause,  namely: 
Fee  of  the  Clerk  of  the  Circuit  Court 

filing  of  complaint $  13.60 

Fee   of  the   Sheriff   for  service   of 

Summons  and  Complaint 12.43 

Witness  fees  as  follows: 

Hugh   Brown,    attendance    fee,    2 
days,  Aug.  4th  &  5th,  @  $4.00  .  .$  8.00 
Mileage  600  miles  @  7c,  Round- 
trip  from  Portland,  Oregon. . . .  43.00        51.00 


M.  Lange,  attendance  fee,  1  day, 
August  5th   4.00 

Mileage1  550  miles  <a)  7c  from  Eu- 
gene, Oregon 38.50        42.50 

20.92         24.92 
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Albert    W.    Cornellson,    2    days, 

Aug.  4th  and  5th,  <a)  $4.00.  . .  .     8.00 
Mileage,  100  miles,  ©  7c 7.00        15.00 

Joe  Cornellson,  1  day,  Aug.  5th 4.00 

Mileage  100  miles  (a)  7c 7.00        11.00 

State  Police  Officer  Winningham,  1 

day    4.00  4.00 

State  Police  Officer  Paxton,  1  day. . .     4.00  4.00 

Attorney's  fee 20.00 

Total  costs  taxed  at $104.95 

Dated  at  Klamath  Falls,  Oregon,  this  12th  day  of 
August,  1955. 

/s/  R.  B.  MAXWELL, 

Of  Attorneys  for  Plaintiff. 

State  of  Oregon, 
County  of  Klamath — ss. 

I,  R.  B.  Maxwell,  being  first  duly  sworn,  say: 

That  I  am  one  of  the  attorneys  for  the  plaintiff 
in  the  within-entitled  action ;  that  I  have  knowledge 
of  the  facts,  that  each  item  is  correct  and  has  been 
necessarily  incurred  in  the  within  case  and  that 
services  for  which  fees  were  charged  have  been  ac- 
tually and  necessarily  performed. 

/s/  R.  B.  MAXWELL. 
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Subscribed  and  sworn  to  before  me  this  12th  day 
of  August,  1955. 

[Seal]        /s/  F.  M.  CARLSON, 

Notary  Public  for  Oregon. 


For  canceled  material  and  figures  appearing  in 
italics. 

R.  De  MOTT, 

Clerk. 

By  /s/  F.  L.  BUCK, 

Deputy  Clerk. 

Affidavit  of  Service  by  Mail  attached. 
[Endorsed]:     Filed  August  17,  1955. 


[Title  of  District  Court  and  Cause.] 

NOTICE 

To:  John  Gordon  Gearin,  Attorney  for  Converse 
Trucking  Service  and  Chester  A.  Boyle. 

Please  take  notice  that  on  Monday,  August  22, 
1955,  plaintiff  will  apply  to  the  Clerk  of  the  United 
States  District  Court,  District  of  Oregon,  for  taxa- 
tion of  costs  in  the  within  action. 

Dated  this  17th  day  of  August,  1955. 

MAXWELL  &  GODDARD, 

By  /s/  R.  B.  MAXWELL, 

Attorneys  for  Plaintiff. 

Affidavit  of  Service  by  Mail  attached. 
[Endorsed]:     Filed  August  19,  1955. 
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[Title  of  District  Court  and  Cause.] 

OBJECTIONS  TO  COST  BILL 

Come  now  defendants  R.  N.  B.  Converse,  dba 
Converse  Trucking  Service,  and  Chester  A.  Boyle 
and  object  to  the  allowance  to  plaintiff  of  any  at- 
tendance fee  or  mileage  to  Hugh  Brown  on  the 
ground  and  for  the  reason  that  said  Hugh  Brown 
did  not  testify  at  trial.  Defendants  further  object 
to  the  allowance  of  mileage  to  witnesses  Albert  W. 
Cornellson  and  Joe  Cornellson  in  excess  of  the  dis- 
tance between  the  place  of  trial,  i.e.,  Klamath  Falls, 
and  the  Oregon-California  boundary  on  the  ground 
and  for  the  reason  that  mileage  is  not  allowable  for 
travel  outside  the  district  in  which  the  case  is  tried. 

KOERNER,  YOUNG,  McCOL- 
LOCH  &  DEZENDORF, 

/s/  JOHN  GORDON  GEARIN, 

Attorneys  for  Defendants  R.  N.  B.  Converse,  dba 
Converse  Trucking  Service,  and  Chester  A. 
Boyle. 

Affidavit  of  Service  by  Mail  attached. 
[Endorsed]:     Filed  August  17,  1955. 
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[Title  of  District  Court  and  Cause.] 

NOTICE  OF  APPEAL 

To  Plaintiff  Above  Named  and  to  Your  Attorneys 
of  Record : 

You  and  Each  of  You  please  take  notice  that 
R.  N.  B.  Converse,  dba  Converse  Trucking  Service, 
and  Chester  A.  Boyle  hereby  appeal  from  that  cer- 
tain judgment  entered  in  the  above-entitled  cause  on 
August  5,  1955,  in  favor  of  plaintiff  and  against 
these  appealing  defendants  and  do  appeal  from  the 
whole  and  each  and  every  part  thereof. 

Dated  this  30th  day  of  August,  1955. 

R.  N.  B.  CONVERSE,  dba  CONVERSE  TRUCK- 
ING SERVICE,  and  CHESTER  A.  BOYLE, 

By  /s/  JOHN  GORDON  GEARIN, 

One  of  Their  Attorneys. 

Affidavit  of  Service  by  Mail  attached. 
[Endorsed]  :     Filed  August  30,  1955. 


[Title  of  District  Court  and  Cause.] 

AMENDED  NOTICE  OF  APPEAL 

Notice  is  hereby  given  that  R.  N.  B.  Converse,  dba 
Converse  Trucking  Service,  and  Chester  A.  Boyle, 
defendants  above  named  hereby  appeal  to  the  Court 
of  Appeals  for  the  Ninth  Circuit  from  the  final 
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judgment  entered  against  them  in  this  action  on 
August  5,  1955. 

KOERNER,  YOUNG,  McCOL- 
LOCH  &  DEZENDORF, 

/s/  JOHN  GORDON  GEARIN, 

Attorneys  for  Appellants  R.  N.  B.  Converse,  dba 
Converse  Trucking  Service,  and  Chester  A. 
Boyle. 

Affidavit  of  Service  by  Mail  attached. 
[Endorsed]  :     Filed  September  6,  1955. 


[Title  of  District  Court  and  Cause.] 

SUPERSEDEAS  BOND 

• 

Know  All  Men  by  These  Presents  that  we,  R.  N. 
B.  Converse,  dba  Converse  Trucking  Service,  a  cor- 
poration, and  Chester  A.  Boyle,  as  principals,  and 
Fidelity  and  Deposit  Company  of  Maryland,  as 
surety,  are  held  and  firmly  bound  unto  Consolidated 
Freightways,  Inc.,  a  corporation,  in  the  full  and 
just  sum  of  Eleven  Thousand  Five  Hundred  Dol- 
lars ($11,500.00)  to  be  paid  to  the  said  Consolidated 
Freightways,  Inc.,  its  successors  and  assigns,  to 
which  payment  well  and  truly  to  be  made  we  bind 
ourselves,  our  personal  representatives,  heirs,  suc- 
cessors and  assigns,  jointly  and  severally,  by  these 
presents. 

Sealed  with  our  seals  and  dated  this  14th  day  of 
September  in  the  year  of  our  Lord  One  Thousand 
Nine  Hundred  Fifty-Five. 
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Whereas,  lately  in  the  United  States  District 
Court  for  the  District  of  Oregon  in  a  cause  pending 
in  said  Court  between  Consolidated  Freightways, 
Inc.,  a  corporation,  and  R.  N.  B.  Converse,  dba  Con- 
verse Trucking  Service,  a  corporation,  and  Chester 
A.  Boyle,  defendants,  a  judgment  was  rendered 
against  said  defendants,  and  the  said  defendants 
having  filed  in  said  court  an  Amended  Notice  of 
Appeal  to  reverse  the  judgment  in  the  aforesaid 
cause,  in  which  notice  was  given  that  appeal  was 
taken  to  the  United  States  Court  of  Appeals  for 
the  Ninth  Circuit; 

Now,  the  condition  of  the  above  obligation  is  such 
that  if  said  R.  N.  B.  Converse,  dba  Converse  Truck- 
ing Service  and  Chester  A.  Boyle  shall  prosecute 
their  appeal  to  effect  and  satisfy  the  judgment  in 
full,  together  with  costs,  interest  and  damages  for 
delay,  if  for  any  reason  the  appeal  is  delayed,  or  if 
the  judgment  is  affirmed,  and  to  satisfy  in  full  such 
modification  of  the  judgment  and  such  costs,  inter- 
est and  damages  as  the  appellate  court  may  adjudge 
and  award  if  it  fails  to  make  its  appeal  good,  then 
the  above  obligation  to  be  void;  else  to  remain  in 
full  force  and  effect. 

R.  N.  B.  CONVERSE,  dba  CONVERSE  TRUCK- 
ING SERVICE,  a  Corporation,  and  CHES- 
TER A.  BOYLE, 

By  /s/  JOHN  GORDON  GEARIN, 
Of  Their  Attorneys, 
Principal. 
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FIDELITY  AND  DEPOSIT 
COMPANY  OF  MARYLAND, 
A  Corporation, 

By  /s/  ROBERT  B.  CUMMING, 
Attorney  in  Fact. 
Countersigned : 

By  /s/  ROBERT  B.  CUMMING, 

Surety. 


ORDER 

The  foregoing  bond  is  hereby  approved  and  is  to 
stand  as  a  supersedeas  until  the  final  determination 
of  the  appeal. 

Dated  this  30th  day  of  September,  1955. 

/s/  JAMES  ALGER  FEE, 

Judge. 

Consent  is  hereby  given  to  entry  of  the  foregoing 
order. 

/s/  B.  J.  GODDARD, 

Of  Attorneys  for  Plaintiff. 


[Endorsed]  :     Filed  October  3,  1955. 
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United  States  District  Court 
District  of  Oregon 

Civil  No.  7493 

CONSOLIDATED  FREIGHTWAYS,  INC.,  a 
Corporation, 

Plaintiff, 
vs. 

R.  N.  B.  CONVERSE,  Doing  Business  as  CON- 
VERSE TRUCKING  SERVICE,  SACRA- 
MENTO FREIGHT  LINES,  a  Corporation, 
and  LUISOTTI  BROTHERS,  a  Partnership, 
and  CHESTER  A.  BOYLE, 

Defendants. 

August  4,  1955 

Before:  Honorable  James  Alger  Fee,  Judge  of  the 
United  States  Court  of  Appeals,  Ninth 
Circuit,  sitting  by  assignment  as  Judge  of 
the  above-entitled  court. 

Appearances : 

MAXWELL  &  GODDARD, 
Attorneys  for  Plaintiff. 

KOERNER,  YOUNG,  McCOLLOCH  &  DE- 

ZENDORF,  By 
JOHN  GORDON  GEARIN, 
Attorneys  for  Defendants. 
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TRANSCRIPT  OF  PROCEEDINGS 

Mr.  Gearin:  There  is  one  thing.  I  just  learned 
something  that  I  have  mentioned  briefly  to  Mr. 
Maxwell.  There  is  a  question  about  the  corporate 
capacity  of  Converse  Trucking  Company.  I  don't 
believe  the  corporation  papers  have  been  finished. 
We  will  ask  at  a  later  time  to  substitute  R.  N.  B. 
Converse,  d.b.a.  Converse  Trucking  Company  as  and 
for  the  Converse  Trucking  Company,  a  corporation. 

Mr.  Maxwell:  I  have  no  objection  to  that,  your 
Honor,  depending  upon  the  facts.  We  have  been 
both  following  the  assumption  that  the  defendant 
wras  a  corporation. 

Mr.  Gearin :  We  will  discuss  that  at  the  first  re- 
cess. If  there  is  an  amendment  necessary  we  will 
stipulate  that  it  revert  back  to  the  filing  of  the 
complaint  or  to  the  filing  of  the  pre-trial  order. 

Mr.  Maxwell :  That  is  satisfactory  with  me,  your 
Honor. 

The  Court :  I  will  sign  the  pre-trial  order,  then, 
with  that  understanding. 

(Thereupon  a  jury  was  duly  and  regularly 
impaneled  and  sworn,  counsel  for  the  respec- 
tive parties  made  opening  statement  to  the  jury, 
and  thereupon  the  following  proceedings  were 
had)  :  [2*] 


•Page  numbering  appearing  at  top  of  page  of  original  Reporter1! 
Transcript  of  Record. 
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JOE  E.  CORNELSON 

was  produced  as  a  witness  in  behalf  of  the  plaintiff 
and,  having  been  first  duly  sworn,  was  examined 
and  testified  as  follows: 

Direct  Examination 
By  Mr.  Maxwell : 

Q.     Your  name  is  Joe  E.  Cornelson? 

A.     Yes. 

Q.     Where  do  you  live,  Mr.  Cornelson  f 

A.     Huntington  Park,  California. 

Q.     What  is  your  occupation  ? 

A.     Truck  driver. 

Q.  On  the  14th  day  of  April,  1954,  by  whom 
were  you  employed? 

A.     Consolidated  Freightways. 

Q.  Were  you  the  driver  of  the  Consolidated 
truck  that  was  involved  in  the  collision  that  is  the 
subject  of  this  case?  A.    Yes. 

Q.  What  kind  of  equipment  were  you  operating, 
Mr.  Cornelson? 

A.     It  is  what  is  known  as  truck  and  trailer. 

Q.     Can  you  describe  briefly  wThat  that  is  ? 

A.     Well,  it  is  a  truck  that  pulls  a  full  trailer. 

Q.     It  is  a  full  truck  and  a  full  trailer? 

A.    Yes,  that  is  correct. 

Q.    When  did  you  start  on  the  trip  ? 

A.  As  I  remember,  it  was  approximately  mid- 
night of  the  12th  of  April  from  Los  Angeles.  [3] 

Q.     Where  were  you  en  route  to  at  the  time? 

A.     Portland,  Oregon. 
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(Testimony  of  Joe  E.  Cornelson.) 

Q.  Calling  your  attention  to  the  14th  day  of 
April,  1954,  Mr.  Cornelson,  will  you  just  describe 
what  happened  say  from  about  daylight  on  that 
morning  ? 

A.  Well,  at  approximately  daylight  I  was  com- 
ing off  the  Hebron  Mountain.  I  can  remember  see- 
ing the  sun  shining  and  seeing  patches  of  fog  down 
below,  and  I  can  remember  passing  through  patches 
of  fog  until  I  arrived  at  Dorris,  at  which  I  had  to 
stop  at  the  inspection  station  due  to  the  fact  I  had 
on  agricultural  products.  Then  from  there  up  and 
proceeding  to  the  top  of  a  little  hill  outside  of  Dor- 
ris there  was  some  ice  forming  and  being  a  bother, 
naturally,  on  my  truck,  so  I  stopped  at  the  top  of 
the  hill  and  removed  the  ice.  That  is  the  last  clear 
memory  that  I  have  on  that  day. 

Q.  You  don't  remember  any  of  the  details  of 
driving  from  a  little  hill  outside  of  Dorris  to  the 
scene  of  the  accident  ?  A.     No. 

Q.  Do  you  recall  anything  about  the  accident 
itself?  A.     No. 

Q.     When  is  your  next  memory,  Mr.  Cornelson? 

A.  Well,  I  was  told  it  was  on  the  afternoon  of 
the  third  day,  but  I  wouldn't  know  about  that. 

Q.     Where  did  you  recover  your  memory?  [4] 

A.     In  the  Klamath  Falls  Hospital. 

Q.     Was  anyone  with  you  on  this  trip? 

A.     My  brother  Albert. 

Q.     Where  was  he  the  last  time  you  remember? 

A.     He  was  sitting  in  the  off  seat. 

Q.     That  is  in  the  cab  on  your  side? 
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(Testimony  of  Joe  E.  Cornelson.) 

A.     Yes,  on  the  opposite  side  from  the  driver. 
Q.     When  did  he  take  that  position? 
A.     At  the  Dorris  inspection  station. 
Mr.  Maxwell :     You  may  cross-examine. 

Cross-Examination 
By  Mr.  Gearin : 

Q.  Mr.  Cornelson,  had  you  been  talking  with 
your  brother  after  you  left  Dorris  ? 

A.    Yes,  I  can  remember  talking  to  him  at  Dorris. 

Q.     I  mean  after  you  got  in  the  tractor. 

A.    Yes. 

Q.  You  were  talking  as  you  were  proceeding 
north  1  A.    Yes. 

Q.  You  have  an  action  pending  against  Converse 
and  others  for  personal  injuries  in  the  California 
court,  don't  you  ?  A.     I  do. 

Mr.  Gearin :     I  have  no  further  questions. 

(Witness  excused.)  [5] 

ALBERT  CORNELSON 

was  produced  as  a  witness  in  behalf  of  the  plaintiff 
and,  having  been  first  duly  sworn,  was  examined 
and  testified  as  follows: 

Direct  Examination 

By  Mr.  Maxwell : 

Q.    Where  do  you  live,  Mr.  Cornelson? 
A.     Long  Beach,  California. 
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Q.     What  is  your  occupation? 

A.     Truck  driver. 

Q.  On  April  14th,  1954,  by  whom  were  you  em- 
ployed? A.     Consolidated  Freightways. 

Q.     On  the  14th  day  of  April  where  were  you  ! 

A.  Riding  in  that  vehicle  that  was  involved  in 
the  accident. 

Q.  Had  you  been  with  your  brother  on  the  whole 
trip,  Mr.  Cornelson?  A.     Yes. 

Q.  When  did  you  get  into  the  driving  compart- 
ment of  the  vehicle? 

A.     That  was  at  Dorris,  at  the  inspection  station. 

Q.  Where  were  you  located  in  the  vehicle  from 
then  on  until  the  accident  occurred? 

A.     In  that  off  seat  of  the  driver  in  the  cab. 

Q.  Can  you  describe  the  weather  and  the  condi- 
tions of  the  highway  between  Dorris  and  the  scene 
of  the  accident? 

A.  The  weather  was  patchy  fog,  and  where  it 
wasn't  fog  [6]  it  was  as  clear  as  it  is  today;  the  sun 
was  shining.  You  had  a  patch  of  fog  and  you  ran 
out  of  that  and  it  would  be  bright  daylight.  The 
road,  as  I  remember  it,  was  dry,  the  surface. 

Q.  Do  you  recall  what  the  condition  of  the  lights 
on  your  vehicle  were  ? 

A.  They  were  all  burning,  headlights  and  clear- 
ance lights. 

Q.  Was  that  true  all  the  time,  say,  from  Dorris 
up  to  the  time  of  the  accident  ? 
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A.  Yes.  They  were  on  to  run  in  the  fog  and  we 
kept  them  on  continuously. 

Q.  Were  those  lights  burning  at  the  time  of  the 
collision?  A.    Yes. 

Q.  Can  you  state  to  the  jury  the  approximate 
speed  of  your  vehicle  as  you  came  up  to  this  over- 
pass % 

A.  I  would  say  when  we  approached  the  over- 
pass we  hit  a  patch  of  fog,  and  Joe  immediately 
began  to  slow  down.  By  the  time  we  reached  the  top 
of  the  overpass  we  were  approximately  going  30 
miles  an  hour. 

Q.  What  would  you  say  your  speed  was  as  you 
came  up  to  the  overpass? 

A.     About  40  miles  an  hour ;  not  over  that. 

Q.  Now  Mr.  Cornelson,  just  describe  what  you 
remember  of  the  events  leading  up  to  the  accident 
and  the  collision  itself.  [7] 

A.  I  was  sitting  there  not  paying  too  much  at- 
tention to  the  driving,  relaxed,  and  as  we  ap- 
proached the  overpass  we  hit  a  patch  of  fog,  and  as 
we  neared  the  summit  I  remember  seeing  a  set  of 
headlights,  and  my  impression  was 

Mr.  Gearin:  We  would  object  to  his  impression, 
your  Honor. 

Q.  (By  Mr.  Maxwell) :  Just  state  what  you 
saw. 

A.  I  saw  a  set  of  headlights,  and  I  made  a  state- 
ment to  my  brother,   "What   is  he   doing   on   the 


Consolidated  Freightivays,  Inc.  41 

(Testimony  of  Albert  Cornelson.) 

wrong  side  of  the  road?   The  so-and-so  is  going  to 

hit  us."  And  at  that  time  he  did. 

Q.  Were  you  able  to  see  at  that  time  the  center 
line  in  the  highway'?  A.     Yes. 

Q.     How  many  lanes  are  there  there  ? 

A.     At  that  time  there  were  three. 

Q.  Can  you  state  the  position  of  the  headlights 
which  you  saw  in  relation  to  the  center  line? 

A.  The  headlights  that  I  saw  were  astraddle  of 
the  dividing  line. 

Q.  Was  the  collision  with  the  vehicle  bearing 
those  headlights?  A.    Yes. 

Q.  From  the  time  you  saw  those  headlights,  Mr. 
Cornelson,  was  there  any  change  in  the  course  of 
your  vehicle  ?  A.     Yes. 

Q.     What  was  that?  [8] 

A.  At  the  time  that  I  spotted  the  headlights  I 
remember  my  brother  swerving  the  vehicle  to  the 
right  of  the  road  as  far  as  possible. 

Q.  Can  you  give  us  any  estimate  of  the  time 
that  elapsed  from  the  time  you  saw  the  headlights  to 
the  time  the  collision  occurred? 

A.  It  couldn't  have  been  over  two  or  three  sec- 
onds. 

Q.  What  happened  to  you  in  the  collision,  Mr. 
Cornelson  ? 

A.  I  wras  thrown  out,  thrown  out  of  the  front  of 
the  vehicle. 

Q.  Were  you  able  to  be  around  the  scene  of  the 
collision  afterwards?  A.     Yes. 

Q.    What  did  you  do  ? 
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A.  Immediately  upon  falling  out  of  the  vehicle 
I  noticed  my  brother  lying  on  the  pavement.  He  had 
fell  out  with  me.  About  that  time  I  heard  the  noise 
of  an  approaching  truck.  My  first  thought  was  to 
stop  the  approaching  vehicle  to  keep  him  from  run- 
ning into  the  wreck  that  had  just  happened.  So  I 
flagged  him  down  and  flagged  the  following  truck, 
which  was  a  West  Coast,  and  proceeded  to  get  some 
fusees  from  him,  and  moved  on  down  the  hill  and 
flagged  a  Converse  rig  down,  and  I  asked  the  Con- 
verse driver  if  he  would  go  down  the  hill  and  place 
some  more  fusees;  that  I  wTanted  to  get  back  up  on 
the  hill  and  check  up  on  my  brother  and  also  check 
the  south  side  of  the  overpass  to  see  how  the  other 
driver  [9]  did,  and  if  there  had  been  fusees  placed 
there. 

Q.  When  you  described  you  heard  a  vehicle 
coming,  that  would  be  from  the  north? 

A.     Right. 

Q.     From  Klamath  Falls?  A.     Right. 

Q.  And  the  vehicles  that  you  flagged  down  and 
the  fusees  that  you  put  out  were  to  the  north? 

A.    Yes. 

Q.     All  right.   Then  what  did  you  do  after  that? 

A.  After  I  had  gone  back  up  the  hill — I  seen  my 
brother  was  hurt.  About  the  next  thing  I  remember 
is  this  Converse  driver,  a  fellow  by  the  name  of 
Reynolds,  and  he  asked  me  if  I  had  seen  any 

Mr.  Gearin:  We  object  to  any  conversation  with 
Mr.  Reynolds,  your  Honor,  as  being  hearsay. 
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Mr.  Maxwell:  Don't  say  anything  about  any 
conversation. 

A.     I  see. 

Q.  Were  you  there,  Mr.  Cornelson,  when  the 
state  officers  arrived?  A.     Yes. 

Q.  Did  you  afterwards  leave  the  scene  of  the 
accident  %  A.     Yes. 

Q.     Whom  did  you  leave  with? 

A.     Mr.  Boyle.  [10] 

Q.  Mr.  Boyle  was  the  driver  of  the  Converse 
equipment  ?  A.     Yes. 

Q.  Did  you  have  any  conversation  with  Mr. 
Boyle  about  how  the  accident  happened? 

A.  Not  when  we  left  the  scene  of  the  accident, 
no. 

Q.  Did  you  at  any  time  have  any  conversation 
with  Mr.  Boyle  about  how  the  accident  happened? 

A.     Yes. 

Q.     And  what  did  he  say  about  the  accident? 

A.  I  remember  asking  him  what  he  was  doing  on 
our  side  of  the  road,  and  he  admitted  driving  with 
his  head  out  the  window  and  he  was  on  the  white 
line,  the  dividing  line  of  the  highway. 

Q.     When  did  that  conversation  occur? 

A.     Beg  pardon? 

Q.     When  did  that  conversation  occur? 

A.  Approximately  five  or  ten  minutes  after  the 
accident  itself  happened. 

Q.     Before  you  had  left  the  scene  of  the  accident  ? 

A.     That  is  right. 
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Q.  Did  you  go  back  to  the  scene  of  the  accident 
later  that  day? 

A.     Approximately  ten  o'clock  that  morning. 

Q.     Did  you  examine  the  situation  there? 

A.     Yes,  I  looked  it  over.  [11] 

Q.  Did  you  observe  any  marks  on  the  highway 
or  the  overpass? 

A.  Yes,  there  was  a  gouge  mark  which  would  be 
to  the  east  of  the  center  line  of  the  highway,  and 
that  gouge  mark  continued  from  where  it  started  to 
where  it  stopped,  and  where  it  came  to  a  stop  was 
where  the  Converse  rig  came  to  rest. 

Q.  Can  you  say  at  wiiat  part  of  the  Converse  rig 
that  gouge  mark  stopped? 

A.  Yes,  at  the  rear  axle  housing  of  the  Converse 
tractor. 

Q.  At  the  rear  axle.  What  was  the  condition  of 
the  rear  axle? 

A.  Both  left  wheels  were  knocked  completely  off 
of  it  and  the  axle  housing  was  dragging  on  the 
ground. 

Q.     That  would  be  the  dual  wheels  ? 

A.    Yes. 

Q.  Can  you  state  to  the  best  of  your  recollection 
what  would  be  the  distance  from  the  broken  end  of 
the  axle  housing  to  the  outside  of  the  two  dual 
wheels  ? 

A.     Approximately  two  and  a  half  feet. 

Q.  Did  you  observe  any  other  marks  at  the 
scene  I 
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A.  I  noticed  scuff  marks  from  the  tires  rubbing 
on  the  side  of  the  curbing  that  were  made  by  our 
vehicle. 

Mr.  Gearin:  We  object  to  that  last  remark,  your 
Honor,  and  ask  that  it  be  stricken  and  the  jury  in- 
structed to  disregard  it. 

The  Court :     Overruled. 

Q.  (By  Mr.  Maxwell)  :  Had  your  vehicle  been 
moved  at  the  [12]  time  you  got  there,  Mr.  Cornel- 
son?  I  mean  at  ten  that  morning. 

A.     That  I  don't  remember. 

Q.  Do  you  know  whether  the  other  vehicle  had 
been  moved?  A.     I  don't  believe  so. 

Q.  What  other  marks  were  there,  if  any,  on  the 
bridge  itself,  the  overpass,  Mr.  Cornelson  ? 

A.  As  I  mentioned,  these  scuff  marks  of  the 
tires,  and  there  was  also  an  imprint  left  by  one  of 
the  tires  on  the  Freightways  rig  upon  the  top  rail- 
ing of  the  bridge. 

Q.     What  do  you  mean  by  "imprint'"? 

A.  It  was  an  imprint  left — it  was  the  letters 
that  Freightways  uses  to  identify  their  tires  with. 
There  was  four  letters,  F-L-E-E  and  part  of  a  T,  for 
distinction. 

Q.  What  was  the  condition  of  the  railing  on  the 
bridge?  A.     It  was  broken  in  places. 

Q.  Did  you  examine  the  tires  on  your  equip- 
ment ?  A.    Yes. 

Q.     What  was  their  condition? 

A.     They  had  fresh  scuff  marks  on  them. 

Mr.  Maxwell:     You  may  cross-examine. 
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Cross-Examination 
By  Mr.  Gearin: 

Q.  Mr.  Cornelson,  you  were  seated  in  the  right 
side  of  the  cab  ?  [13]  A.     That  is  correct. 

Q.     That  was  a  Freightliner  cab-over  ? 

A.     Check. 

Q.     How  wide  is  that  cab? 

A.     Approximately  seven  feet. 

Q.    And  the  width  of  your  rig  was  eight  feet? 

A.     Over-all  outside  dimensions. 

Q.     You  were  seated  on  the  extreme  right? 

A.     Check. 

Q.  And  you  say  when  you  got  onto  the  bridge 
there  was  fog.  How  thick  was  the  fog?  Can  you 
give  us  any  idea? 

A.  Well,  the  visibility  was  limited  but  you  could 
see  approximately  75  to  100  or  possibly  a  little  bit 
more. 

Q.    Would  you  say  150  feet? 

A.     Yes,  I  believe  up  to  that  far. 

Q.  All  right,  sir.  You  talked  with  Mr.  Boyle? 
That  is  our  driver.  A.     That  is  right. 

Q.  You  said  he  told  you  he  was  on  the  white 
line? 

A.     On  the  dividing  line  of  the  highway. 

Mr.  Gearin :  Would  you  hand  the  witness,  please, 
I  *  re-Trial  Exhibit  No.  1,  the  deposition  of  Albert  A. 
Cornelson  ? 

The  Clerk :     It  doesn't  seem  to  be  in  the  file. 
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The  Court:  Is  it  stipulated  that  a  copy  may  be 
used  instead  of  the  original  1  [14] 

Mr.   Gearin:     Yes,  we   stipulate. 

Mr.  Maxwell:     So  stipulated. 

Mr.  Gearin:  And  the  other  depositions  which 
Mr.  Maxwell  and  I  have  which  may  not  have  been 
filed. 

The  Court:     All  right. 

Mr.  Maxwell:     So  stipulated. 

Q.  (By  Mr.  Gearin)  :  Will  you  turn  to  page 
18,  please.  Now  do  you  recall  when  your  deposition 
was  taken?  A.     Not  the  exact  date. 

Q.  Do  you  recall  your  deposition  being  taken 
on  March  28,  1955,  in  Los  Angeles,  California? 

A.     Yes. 

Q.  I  will  ask  you  if  at  that  time  you  were  asked 
these  questions  and  you  gave  these  answers: 

"Q.  Later  on  did  you  talk  to  the  driver  of  the 
other  truck?  A.     Just  for  a  few  words. 

"Q.     Did  he  identify  himself  to  you? 

"A.     Yes. 

"Q.     His  name  was  Mr.  Boyle? 

"A.     Chester  A.  Boyle. 

' '  Q.  Did  he  tell  you  anything  about  how  the  acci- 
dent happened? 

"A.  The  only  statement  he  made  to  me,  as  I 
recall,  was  that  'I  was  driving  with  my  head  out  of 
the  window  watching  the  white  line. '  [15] 

"Q.     Anything  else? 

"A.  That  is,  to  me.  That  is  all  I  remember  he 
made  to  me." 
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Did  you  so  testify  I  A.     Yes. 

Q.  Now  you  stated  that  your  speed  was  approxi- 
mately 30  miles  an  hour  up  on  the  underpass  ? 

A.     At  the  time  of  the  impact,  yes. 

Q.  I  will  ask  you  if  at  the  scene  of  the  accident 
you  had  a  conversation  with  Officer  Byron  D.  Win- 
ningham,  an  officer  of  the  State  Police. 

A.     Yes. 

Q.  I  will  ask  you  if  at  that  time  you  stated  to 
Officer  Winningham  that  you  were  doing  45  miles 
an  hour?  A.     Yes. 

Mr.  Gearin:     I  have  no  further  questions. 

Mr.  Maxwell :     I  have  no  further  questions. 

(Witness  excused.)  [16] 

BYRON  D.  WINNINGHAM 

was  produced  as  a  witness  in  behalf  of  the  plaintiff 
and,  having  been  first  duly  sworn,  was  examined  and 
testified  as  follows: 

Direct  Examination 
By  Mr.  Maxwell : 

Q.     You  are  Officer  Byron  D.  Winningham? 

A.     Yes. 

Mr.  Gearin:  I  will  stipulate  that  any  photo- 
graphs you  have  may  be  received  in  evidence  with- 
out further  identification,  and  they  can  be  handed 
directly  to  the  officer. 

Mr.  Maxwell :     I  think  that  was  provided  in  the 
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pre-trial  order,  but  I  should  like  to  have  them  en- 
tered and  received  at  this  time,  your  Honor. 

Mr.  Gearin:     No  objection. 

The  Court:     Received. 

(A  group  of  photographs  was  received  in  evi- 
dence as  Plaintiff's  Exhibit  2.) 

Q.  (By  Mr.  Maxwell) :  Officer  Winningham, 
you  have  been  handed  a  group  of,  I  believe,  eleven 
photographs.  Are  you  able  to  recognize  the  scenes 
portrayed  by  those  photographs? 

A.    Yes,  sir;  I  am. 

Q.    And  what  do  they  portray? 

A.     An  accident  that  I  investigated  in  April,  1954. 

Q.  That  is  the  accident  between  the  Converse 
rig  and  the  Consolidated  rig  on  the  railroad  over- 
pass south  of  town?  [17]  A.    Yes,  sir. 

Q.  Are  those  fair  representations  of  the  appear- 
ance of  the  overpass  and  of  the  vehicles  and  their 
locations  following  that  accident? 

A.     Yes,  sir.   They  look  exactly  like  it. 

Q.  Officer,  do  you  recall  about  what  time  you 
got  to  the  scene  of  the  accident? 

A.  With  your  permission  I  would  like  to  refer 
to  my  notebook  to  refresh  my  recollection. 

Q.  Certainly.  You  may  do  that  to  refresh  your 
recollection. 

Mr.  Gearin:     We  have  no  objection,  Officer. 

Mr.  Maxwell:  Before  you  do  that,  I  think  we 
sort  of  skipped  a  preliminary  or  two  here,  Officer. 
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I  guess  your  name  is  in  the  record,  but  will  you 

state  where  you  live  and  what  your  occupation  is? 

A.  My  name  is  Byron  D.  Winningham,  and  I  am 
employed  by  the  Oregon  State  Police  here  in 
Klamath  Falls. 

Q.  You  were  an  officer  in  the  Oregon  State  Po- 
lice on  April  14th,  1954?  A.     Yes,  sir;  I  was. 

Q.  Would  you  go  back  and  tell  me  what  time  you 
arrived  at  the  scene  of  the  accident  % 

A.  According  to  my  notebook  on  April  14th  I  ar- 
rived at  the  scene  of  the  accident  at  6 :35  a.m. 

Q.  Now  officer,  you  investigated  generally  the 
accident?  A.     Yes,  sir.  [18] 

Q.     Did  you  find  any  marks  on  the  highway  ? 

A.     Yes,  sir;  I  did. 

Q.  Would  you  just  describe  what  marks  you 
found  and  where  they  were  located? 

A.  In  referring  to  the  diagram  that  I  drew  at 
the  scene  of  the  accident,  I  have  several  large  gouge 
marks  connected  by  a  scuff  mark  that  wasn't  actu- 
ally heavy  enough  to  make  a  deep  gouge  in  the 
pavement,  but  it  was  apparent  that  a  piece  of 
steel 

Mr.  Gearin:  We  are  going  to  object,  your 
Honor,  to  what  was  apparent.  I  think  the  officer  can 
testify  to  what  he  saw  and  what  he  found,  but  the 
significance,  I  believe,  would  be  for  the  jury  to  de- 
termine. 

The  Court :  That  is  not  the  rule  exactly.  He  can 
testify  to  the  conditions  that  he  found  and  as  he 
saw  them  at  the  time,  and  then  after  he  has  stated 
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the  facts  of  his  observation  then  he  may  also  give 

his  conclusions  as  to  what  caused  them. 

Q.  (By  Mr.  Maxwell)  :  Just  state  what  you  saw 
now,  Officer. 

A.  Would  you  like  at  this  time  to  have  the 
measurements  and  the  position  of  these  gouges'? 

Q.  If  you  can  give  us  the  measurements  of  the 
gouges,  first  talking  about  this  scuff  mark  and  then 
whatever  else  you  saw.  [19] 

A.  The  material  making  the  original  scuff  mark, 
the  first  gouge,  measured  13  feet  9  inches  from  the 
west  curb  line. 

Q.     13  feet  nine  inches? 

A.  Yes,  sir,  from  the  west  curb  line  of  the  over- 
pass, it  being  12  feet  4  inches  from  the  east  curb. 
That  is  the  first  gouge  that  I  observed,  the  initial 
gouge  in  the  pavement. 

Q.  Before  going  on,  Officer,  how  wide  is  the 
pavement  between  curbs  at  that  point? 

A.  The  distance  between  the  two  curb  lines  is 
26  feet. 

Q.     Thank  you. 

A.  In  addition  to  the  gouge  marks  I  observe  tire 
scuff  marks  along  the  west  side  of  the  curb  line 
measuring  14  feet  9  inches  from  the  initial  gouge 
mark  and  measuring  from  the  south  169  feet — cor- 
rection— 77  feet  lO3^  inches  from  the  south  end  of 
the  overpass  along  the  curb  line. 

Q.     Were  you  able  to  trace  the  gouge  marks  from 
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the  first  one  that  }^ou  have  described  to  any  place*? 

Were  you  able  to  trace  that  gouge? 

A.  Yes,  sir.  Standing  at  the  first  gouge  meas- 
ured, looking  in  a  southwesterly  direction,  there 
were  deep  gouge  marks  and,  as  I  said  a  while  ago,  a 
scuffing  where  some  steel  had  been  dragged  along  on 
top  of  the  pavement  and  it  followed  each  gouge  line 
directly  up  to  the  rear  axle  housing  of  the  Converse 
truck.   That  is,  the  south-bound  truck. 

Q.     Did  you  examine  the  rear  axle  housing?  [20] 

A.     Yes,  sir ;  I  did. 

Q.     What  was  its  condition? 

A.  Well,  sir,  the  two  drivers,  left  rear  drivers, 
were  knocked  off. 

Q.  The  two  left  rear  drivers.  I  assume  by  that 
you  mean  the  dual  tires  ?  A.     Yes,  sir. 

Q.     Were  they  there  at  the  scene  of  the  accident  ? 

A.     Yes,  sir ;  they  were. 

Q.  Are  they  shown  in  any  of  the  photographs 
that  were  handed  to  you  ? 

A.    Yes,  sir.  This  one. 

Q.  Would  you  turn  over  the  picture  that  you  are 
referring  to  and  read  the  number  off  the  back, 
Officer.  A.     Exhibit  2-A. 

Q.  That  does  show  the  drivers  to  which  you  re- 
fer? A.     Yes,  sir. 

Q.  Can  you  tell  us,  Officer,  how  far  it  was  to  the 
rear  of  the  Converse  equipment  from  the  first  gouge 
mark  ?  A.     65  feet  2  inches. 

Q.  All  right.  Now,  Officer,  going  back,  you 
started  to  describe  the  tire  marks  on  the  curb,  I  be- 
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lieve  it  was,  or  did  you?  A.     Yes,  sir;  I  did. 

Q.  Would  you  just  describe  what  marks  you 
saw  and  where  they  were.  [21] 

A.  Going  back  to  the  measurements  I  gave  you 
before,  77  feet  10y2  inches  from  the  south  end  of  the 
bridge  scuff  marks  went  in  a  northeasterly  direc- 
tion, and  they  followed  along  the  curb  line  for  sev- 
eral feet — the  exact  distance  I  didn't  measure — at 
which  time  they  came  up  over  the  curb,  and  there 
were  two  or  three  little  scuff  marks  in  the  same 
direction  up  to  the  railing.  At  the  point  where  they 
reached  the  top  of  the  railing  they  imprinted  a 
four-letter  word  here,  "F-1-e-e-t,"  which  was  found 
to  be  from  the  left  front  wheel  of  the  north-bound 
Consolidated  trailer — correction — the  right  front 
wheel. 

Q.  Officer,  can  you  give  us  to  the  best  of  your 
ability  the  distance  between  the  end  of  the  broken 
axle  on  the  Converse  equipment  and  the  outside  of 
the  dual  wheels  before  they  were  broken  off? 

A.     I  would  say  12  to  14  feet. 

Q.  I  don't  think  you  understood  my  question, 
Officer.  The  distance  from  the  end  of  the  broken 
axle  to  the  outside  of  the  wheels  before  they  were 
broken  off. 

A.  Yes,  sir.  It  would  be  30  inches,  something 
in  that  category. 

Mr.  Maxwell:  I  believe,  if  the  Court  please,  it 
would  be  helpful  in  understanding  the  case  if  the 
pictures  could  be  handed  to  the  jury  at  this  time 
for  their  examination. 
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Mr.  Gearin:     Fine.  [22] 

The  Court:     All  right. 

Mr.  Maxwell :  I  have  no  further  questions  of  the 
witness. 

Mr.  Gearin:  May  I  delay  cross-examination, 
your  Honor,  until  the  jurors  have  had  time  to  see 
the  photographs  ? 

The  Court:  Yes.  While  the  jury's  attention  is 
occupied  with  something  else,  the  Clerk  calls  my 
attention  to  the  fact  that  these  depositions  were  not 
taken  in  this  action  but  were  taken  in  another  action, 
and  so  therefore  I  will  ask  a  written  stipulation  to 
the  effect  that  they  may  be  used. 

Mr.  Gearin:  Your  Honor,  the  deposition  of  Joe 
Cornelson  was  taken  in  connection  with  another  ac- 
tion. There  was  no  interrogation  of  Mr.  Cornelson 
with  regard  to  his  testimony  on  his  deposition.  The 
deposition  to  which  I  referred,  your  Honor,  was  that 
of  Albert  Cornelson,  which  bears  the  caption  of  this 
cause.  I  can  submit  a  copy  to  the  Court  if  you  would 
like  to  see  it,  your  Honor.  I  have  a  duplicate  orig- 
inal marked  as  a  pre-trial  exhibit. 

The  Court :  What  led  me  astray  is  that  they  are 
duplicates. 

Mr.  Gearin:  We  will  enter  into  any  type  of 
stipulation  the  Court  would  desire. 

The  Court :  All  right.  Put  in  something  so  there 
won't  be  any  question  about  what  we  are  doing. 
This  seems  to  be  all  right,  this  duplicate  original 
being  marked,  having  been  entitled  in  this  action. 
I  think  that  probably  cures  [23]  it.   I  would  like  to 
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have  the  record  corrected  before  the  close  of  the 

case. 

Mr.  Maxwell :  May  I  ask  a  couple  more  questions 
that  I  neglected  to  ask,  your  Honor? 

The  Court :     Yes. 

Q.  (By  Mr.  Maxwell)  :  Officer  Winningham, 
did  you  have  any  assistance  in  your  investigation 
there  ?  A.     Yes,  sir ;  I  did. 

Q.     Who  was  with  you? 

A.  Officer  Paxton.  He  arrived  at  the  scene 
shortly  after  I  did. 

Q.  Now,  did  you  observe  a  center  line  on  the 
highway  there,  Officer  Winningham  ? 

A.     Yes,  sir;  I  did. 

Q.  Can  you  tell  us  from  your  records  the  dis- 
tance that  the  first  gouge  mark  you  have  described 
was  from  the  center  line  and  in  which  direction? 

A.  Well,  sir,  I  would  have  to  figure  this.  I  have 
the  measurement  taken  and  a  cross-section  of  the 
highway. 

Q.  Let  me  ask  you  this:  Was  the  center  line  in 
the  physical  center  of  the  highway? 

A.     Within  a  minute  distance  either  way. 

Mr.  Maxwell :  Thank  you.  You  may  cross-exam- 
ine. [24] 

Cross-Examination 
By  Mr.  Gearin: 

Q.     Officer,  you  have  been  asked  to  testify  in  our 
behalf  in  this  proceeding,  haven't  you? 
A.     Yes,  sir;  I  have. 
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Q.  There  was  a  lot  of  debris  all  over  the  high- 
way when  you  got  there?  A.     Yes,  sir. 

Q.  Would  it  be  a  fair  statement  to  say  there 
were  lots  of  gouge  marks  and  marks  on  the  highway 
that  showed  there  that  you  did  not  identify  or  didn't 
measure  as  to  their  position? 

A.  There  were  other  gouge  marks  that  I  didn't 
measure  or  locate. 

Q.  They  were  scattered  pretty  well  all  over, 
weren't  they? 

A.  Well,  sir,  in  a  general  direction.  However, 
they  were  in  different  forms.  That  is,  they  didn't 
pattern  each  other  as  far  as  being  one  made  by  the 
same  thing.  There  was  a  variation  in  the  design  that 
they  left. 

Mr.  Gearin:  Thank  you,  Officer.  We  have  no 
questions. 

(Witness  excused.)  [25] 

JOHN  W.  PAXTON 

was  produced  as  a  witness  in  behalf  of  the  plaintiff 
and,  having  been  first  duly  sworn,  was  examined 
and  testified  as  follows : 

Direct  Examination 

By  Mr.  Maxwell: 

Q.     Where  do  you  reside,  Mr.  Paxton? 

A.     1006  Laurel  Street,  Klamath  Falls,  Oregon. 

Q.     What  is  your  occupation? 
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A.     Oregon  State  policeman. 

Q.  Did  you  have  occasion  to  go  to  the  scene  of 
the  accident  on  the  railroad  overpass  on  Highway 
97  on  April  14th,  1954?  A.     Yes,  sir. 

Q.     What  did  you  do  there  ? 

A.  I  assisted  Officer  Winningham  in  the  investi- 
gation, and  also  taking  measurements  of  the  scene 
and  directing  traffic. 

Q.  Did  you  assist  him  in  making  the  measure- 
ments %  A.     Yes. 

Q.  Did  you  hear  Officer  Winningham 's  testi- 
mony here,  Mr.  Paxton?  A.    Yes. 

Q.  If  asked  the  same  questions  would  you  give 
substantially  the  same  answers?  A.     Yes. 

Mr.  Maxwell:     I  have  no  further  questions. 

Mr.  Gearin:     I  have  no  questions,  Officer. 

(Witness  excused.)  [26] 

MERTON  LANG 
was  produced  as  a  witness  in  behalf  of  the  plaintiff 
and,  having  been  first  duly  sworn,  was  examined 
and  testified  as  follows: 

Direct  Examination 

By  Mr.  Maxwell: 

Q.     Where  do  you  live,  Mr.  Lang? 

A.     Eugene,  Oregon. 

Q.     What  is  your  occupation  ? 
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A.  Terminal  Manager  for  Consolidated  Freight- 
ways. 

Q.  On  April  14th,  1954,  where  did  yon  live  and 
what  was  your  occupation'? 

A.  I  lived  at  Klamath  Falls,  Oregon,  at  that 
time  and  I  was  Terminal  Manager  for  Consolidated 
Freightways  here  in  Klamath  Falls. 

Q.  Did  you  go  to  the  scene  of  the  accident  that 
occurred  on  the  highway  overpass  on  April  14th, 
1954?  A.     Yes. 

Q.  About  what  time  did  you  arrive  there,  Mr. 
Lang? 

A.     Well,  approximately  a  quarter  after  seven. 

Q.    And  what  did  you  observe  there  ? 

A.  Well,  I  investigated  the  accident,  and  the 
prime  objective  was  to  make  sure  that  we  had  offi- 
cers there.  They  were  both  there,  or  one  of  them  I 
know  for  sure  was  there  when  I  got  there.  And  I  did 
ask  the  officer  if  he  was  taking  the  measurements, 
and  so  forth,  which  I  would  have  done  if  he  hadn't 
been  [27]  there,  and  he  said  he  had.  Then  I  just 
proceeded  to  investigate  and  look  over  the  accident. 

Mr.  Maxwell:  May  I  ask  that  the  witness  be 
handed  the  photographs,  Exhibit  2. 

Q.  Will  you  look  over  the  photographs,  Exhibit 
2,  Mr.  Lang,  and  I  will  ask  you  if  those  are  fair 
representations  of  the  scene  of  the  accident  and  the 
vehicles  as  they  appeared  after  the  accident? 

A.    Yes,  exactly. 

Q.     Did  you  observe  any  gouge  marks  upon  the 
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highway?  A.    Yes,  I  did. 

Q.     Would  you  describe  what  you  saw? 

A.  Well,  I  can  describe  it  off  of  one  of  the 
photos  here,  if  that  is  permissible.  There  is  one 
distinct  gouge  mark. 

Q.  Mr.  Lang,  before  using  a  photograph  would 
you  turn  it  over  and  read  the  number  on  the  back 
of  it. 

A.  Yes.  2-G.  These  gouge  marks  I  observed  and 
they  could  be  traced  distinctly  to  the  Converse  rig. 

Q.     Describe  where  they  started,  Mr.  Lang. 

A.  Well,  I  would  have  to  go  back  to  Exhibit  2-K. 
They  started  just  a  short  distance  behind  our  trailer 
and  the  gouge  mark  continued  over  and  across  the 
center  line  of  the  highway  there. 

Q.  When  you  say  "across  it"  to  which  side  do 
you  mean  ? 

A.     To  the  Consolidated  side  or  the  east  side.  [28] 

Q.  Now,  Mr.  Lang,  at  the  scene  of  the  accident 
did  you  talk  to  the  driver  of  the  Converse  rig? 

A.     Yes,  I  did. 

Q.  Did  he  make  any  statement  to  you  concerning 
the  accident  or  his  conduct  preceding  the  accident? 

A.     Yes,  he  did. 

Q.     What  was  his  statement? 

A.  He  told  me  that  he  was  lucky  to  be  alive; 
that  he  had  been  driving  with  his  hand  or  his  arm 
and  his  head  out  of  the  window  and  wiping  off  the 
windshield. 

Mr.  Maxwell:  Thank  you.  You  may  cross-ex- 
amine. 
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Cross-Examination 
By  Mr.  Gearin: 

Mr.  Gearin:  Your  Honor,  may  I  open  the  sealed 
exhibit,  which  is  Pre-Trial  Exhibit  4? 

Mr.  Maxwell:     No  objection. 

Q.  (By  Mr.  Gearin)  :  Mr.  Lang,  you  made  a 
report  of  this  accident  to  Consolidated  Freightways, 
Inc.,  Accident  Investigation  Board,  didn't  you? 

A.     Yes,  I  filled  out  the  accident  report. 

Mr.  Gearin:  I  am  going  to  ask  that  this  docu- 
ment be  marked  Exhibit  4- A  by  the  reporter,  being 
a  portion  of  the  sealed  exhibit  to  be  used  for  im- 
peachment purposes  only,  and  handed  to  the  wit- 
ness. 

(The  document  referred  to  was  marked  by 
the  reporter  as  Defendant's  Exhibit  4- A.)  [29] 

Q.  Mr.  Lang,  there  is  being  handed  you  a  docu- 
ment, which  is  the  Investigation  Board's  decision, 
the  report  of  Consolidated  Freightways  to  Inter- 
state Commerce  Commission,  and  your  report  to 
your  company  regarding  your  conversation  with 
Mr.  Boyle.  Will  you  look  at  those  documents  and 
see  if  I  am  correct?  A.     Yes,  that  is  correct. 

Q.  Isn't  it  a  matter  of  fact  that  you  told  your 
employer  that  Mr.  Boyle  told  you  that  he  was  lucky 
to  be  alive,  and  that  he  was  driving  with  his  head 
out  of  the  window?  Look  at  the  last  page.  Look  at 
your  report,  please. 

A.    Yes,  that  is  correct. 
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Q.  You  didn't  tell  your  employer  that  Mr.  Boyle 
tolc1  you  he  was  cleaning  off  his  windshield,  did  youf 

A.     A}3parently  I  did  not  in  the  report. 

Mr.  Gearin :     That  is  all. 

Mr.  Maxwell :     I  have  no  further  questions. 

(Witness  excused.) 

Mr.  Maxwell :     Plaintiff  rests,  your  Honor. 

(Thereupon,  after  cautionary  instructions  to 
the  jury  by  the  Court,  an  adjournment  was 
taken  until  9:45  a.m.,  Friday,  August  5,  [30] 
1955.) 

August  5,  1955 

The  Court:     You  may  proceed. 

BYKON  D.  WINNINGHAM 

was  produced  as  a  witness  in  behalf  of  the  defend- 
ants and,  having  been  previously  sworn,  was  exam- 
ined and  testified  as  follows: 

Direct  Examination 
By  Mr.  Gearin: 

Q.  Mr.  Winningham,  what  were  the  weather  con- 
ditions as  you  were  approaching  the  scene  of  the 
accident  % 

A.     There  was  spots  of  ground  fog,  very  dense. 

Q.  Will  you  state  whether  or  not  you  received 
an  emergency  call  to  go  to  the  scene  of  the  accident  % 

A.    Yes,  sir;  I  did. 
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Q.  As  you  approached  the  overpass  will  you 
state  how  fast  you  were  driving  your  police  car. 

A.  After  I  reached  Highway  97  I  slowed  down 
to,  oh,  ten  or  fifteen  miles  an  hour. 

Q.     Where  did  the  heavy  fog  begin  ? 

A.  I  came  in  on  Sutton  Road,  which  is  northeast 
of  the  overpass,  and  I  reached  the  dense  fog  just 
about  the  railroad  tracks. 

Q.  About  how  far  would  that  be  from  the  place 
of  the  accident  ?  [31] 

A.     About  three-quarters  of  a  mile. 

Mr.  Gearin :     I  have  no  further  questions. 

Mr.  Maxwell:     I  have  no  cross-examination. 

(Witness  excused.) 

ROBERT  ADAMS 

was  produced  as  a  witness  in  behalf  of  the  defend- 
ants and,  having  been  first  duly  sworn,  was  exam- 
ined and  testified  as  follows: 

Direct  Examination 
Bv  Mr.  Gearin : 


Q 

A 

Q 
Q 

A 

Q 

time 


Where  do  you  live,  Mr.  Adams? 
Warrenton. 

Warrenton,  Oregon?  A.     Yes. 

What  is  your  occupation? 
Truck  driver. 

By  whom  are  you  employed  at  the  present 
A.     Walter  Freeman. 
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Q.  By  whom  were  you  employed  in  April  of 
1954?  A.     L.A.-Seattle. 

Q.  That  is  the  Los  Angeles-Seattle  Motor  Ex- 
press? A.     Yes.  [32] 

Q.  Did  you  come  upon  the  scene  of  this  accident 
we  have  been  discussing  here  on  the  overpass  on 
April  14th  between  a  Consolidated  rig  and  a  Con- 
verse rig?  A.     Yes. 

Q.  Had  you  seen  the  Consolidated  rig  prior  to 
the  time  that  you  saw  it  in  the  accident? 

A.     Yes. 

Q.  Where  was  the  first  time  that  you  saw  it  that 
day  or  that  morning  ? 

A.     Well,  the  first  time  was  at  the  "bug  station." 

Q.     You  mean  Dorris?  A.     Yes. 

Q.  When  was  the  last  time  you  saw  it  before  the 
accident  ? 

A.  Well,  I  caught  up  with  him  going  up  Dorris 
hill. 

Q.  Then  when  was  the  last  time  you  saw  him  be- 
fore the  accident? 

A.  Well,  just  as  we  were  dropping  off  Dorris 
hill  we  hit  a  solid  bank  of  fog  and  I  backed  off,  and 
that  is  the  last  I  saw  of  him. 

Q.     How  fast  were  you  going  at  that  time? 

A.     About  50  miles  an  hour. 

Q.  You  say  you  backed  off.  What  does  that 
mean?  A.     Slowed  down. 

Q.  About  how  far  was  that  from  the  scene  of  the 
accident  ? 

A.     Oh,  five  or  six  miles,  I  suppose.  [33] 
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Q.  At  any  time  did  yon  see  the  Consolidated  rig 
stop  on  the  highway  or  off  the  highway'? 

A.     No. 

Q.  At  any  time  did  you  see  the  Consolidated 
driver  or  helper  do  anything  with  his  air  filter  or 
any  mechanical  portion  of  his  rig?  A.     No. 

Q.  How  fast  was  the  Consolidated  rig  going  the 
last  time  you  saw  it? 

Mr.  Maxwell:  If  the  Court  please,  the  plaintiff 
objects  to  that  on  the  ground  of  immateriality  by 
reason  of  remoteness. 

Mr.  Gearin :     We  can  tie  it  up,  your  Honor. 

The  Court:  The  speed  six  miles  from  the  acci- 
dent I 

Mr.  Gearin :  And  the  time  that  he  arrived  at  the 
accident  and  what  had  occurred  at  that  time  would 
be  relevant,  your  Honor. 

The  Court:  I  think  it  is  too  remote.  Objection 
sustained. 

Q.  (By  Mr.  Gearin)  :  Mr.  Adams,  what  was  the 
first  thing  that  called  your  attention  to  the  fact 
there  was  something  wrong  up  on  the  highway 
ahead  of  you? 

A.  Well,  the  Converse  driver  come  staggering 
down  the  road. 

Q.  When  you  say  "staggering"  what  do  you 
mean  by  that? 

A.  Well,  he  was  apparently  in  a  state  of  shock. 
He  was  [34]  trying  to  stop  me.  He  was  right  square 
— T  just  come  right  up  on  him;  that  is  all. 

Q.     You  don't  mean  he  was  intoxicated? 
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A.  Oh,  no,  no,  no.  However,  that  was  my  first 
impression. 

Q.     Had  he  been  injured?  A.     Yes. 

Q.  All  right.  Now  from  the  time  that  you 
slacked  off  and  last  saw  the  Consolidated  rig  up  to 
the  time  of  the  accident  will  you  tell  us  what  the  fog 
conditions  were,  if  any? 

A.  Well,  it  was  solid,  it  was  a  solid  bank  of  fog 
the  full  length  of  it. 

Q.     How  far  could  you  see  ahead  of  }^ou  ? 

A.  Well,  I  wouldn't  be  able  to  say  in  feet,  but 
not  very  far. 

Mr.  Gearin:     You  may  inquire. 

Mr.  Maxwell :     I  have  no  questions. 

(Witness  excused.)  [35] 

EUCLID  THOMPSON 
was  produced  as  a  witness  in  behalf  of  the  defend- 
ants and,  having  been  first  duly  sworn,  was  exam- 
ined and  testified  as  follows: 

Direct  Examination 
By  Mr.  Gearin : 

Q.  You  are  Euclid  Thompson?  A.    Yes. 

Q.  Where  do  you  live,  Mr.  Thompson? 

A.  Woodburn,  Oregon. 

Q.  What  is  your  occupation? 

A.  Truck  driver. 

Q.  By  whom  are  you  employed  at  the  present 
time?  A.     Warren  Williams. 
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Q.     That  is  Williams  Freight  Line? 

A.     Yes,  sir. 

Q.  By  whom  were  you  employed  in  April  of 
1954?  A.     Exley  Produce  Express. 

Q.  Did  you  come  upon  the  accident  we  have  been 
talking  about  here?  A.     Yes. 

Q.  Had  you  seen  the  Converse  rig  prior  to  that 
time  ?  A.    Yes. 

Q.  When  did  you  first  see  the  Converse  rig  that 
day?  A.     North  of  Klamath  Falls. 

Q.  When  was  the  last  time  that  you  saw  the 
Converse  rig  [36]  before  the  accident? 

A.  I  believe  it  would  be  about  three-quarters  of 
a  mile,  maybe  a  half  a  mile,  before  the  accident. 

Q.  What  were  the  weather  conditions  at  a  point 
approximately  three-quarters  of  a  mile  north  of  the 
scene  of  the  accident?  A.     It  was  heavy. 

Q.     Heavy  what?  A.     Heavy  fog. 

Q.  Was  that  fog  patchy  or  continuous?  HowT 
would  you  describe  it  from  that  point  to  the  point 
of  the  accident?  A.     It  was  continuous. 

Q.  Can  you  give  us  any  idea  what  the  visibility 
was,  how  far  you  could  see  ahead? 

A.    Approximately  50  feet. 

Q.  Do  you  know  who  arrived  at  the  scene  of 
the  accident  first,  after  the  accident  that  would  be, 
going  in  a  southerly  direction? 

A.     There  was  a  West  Coast  was  behind  me. 

Q.     It  was  behind  you  ?  A.     Yes. 

Q.     Were  you  the  first  driver  there  south  bound  ? 

A.    Yes. 
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Q.  Will  you  describe  what  happened  and  what 
you  saw  as  you  came  upon  the  scene  of  the  accident  ? 

A.  Well,  as  I  was  approaching  I  dropped  an- 
other gear,  and  [37]  the  Converse  was  laying  on  its 
side  there,  and  I  was  on  top  of  it  before  I  realized 
that  the  road  was  blocked,  and  there  was  no  one  out 
to  give  me  a  sign  to  slow  down. 

Q.  Did  you  see  anybody  on  the  highway  north 
of  these  rigs  waving  traffic  down? 

A.     Not  out  far  enough  where  I  could  stop,  no. 

Q.  How  close  did  you  come  to  the  wrecked  ve- 
hicles before  you  were  able  to  stop? 

A.  I  hit  the  trailer,  one  of  the  trailers,  that  was 
across  the  road. 

Q.  At  that  time  what  were  the  weather  condi- 
tions with  regard  to  fog?  A.     Heavy  fog. 

Mr.  Gearin :     You  may  inquire. 

Cross-Examination 

By  Mr.   Maxwell: 

Q.     How  was  the  temperature,  Mr.  Thompson? 
A.     Pardon? 

Q.     How  was  the  temperature  ? 
A.     I  wouldn't  know  how  to  say  the  temperature 
would  be. 

Q.     Was  it  freezing?  A.     No,  sir. 

Q.     Was  it  cold?  A.     Chilly,  I  would  say. 

Mr.  Maxwell :     That  is  all. 

(Witness  excused.)  [38] 
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CHESTER  A.  BOYLE 

was  produced  as  a  witness  in  behalf  of  defendants 
and,  having  been  first  duly  sworn,  was  examined 
and  testified  as  follows: 

Direct  Examination 
By  Mr.  Gearin: 

Q.  Mr.  Boyle,  you  are  one  of  the  defendants  in 
this  case?  A.    Yes,  sir. 

Q.     What  is  your  occupation"? 

A.     Truck  driver. 

Q.     How  long  have  you  been  driving  truck? 

A.  Approximately  15  or  20  years,  most  of  the 
time. 

Q.     Are  you  a  little  hard  of  hearing? 

A.    Just  a  little  bit ;  not  much. 

Q.  If  you  don't  hear  any  of  my  questions  or 
don't  hear  them  clearly,  or  those  of  Mr.  Maxwell, 
will  you  make  it  known  to  us  ?  A.     Yes. 

Q.  By  whom  are  you  employed  at  the  present 
time?  A.     Converse  Trucking  Company. 

Q.  You  were  the  driver  involved  in  this  accident 
we  have  been  talking  about  ?  A.    Yes. 

Q.     Where  did  you  pick  up  your  load? 

A.    At  Portland. 

Q.    Where  were  you  going?  [39] 

A.     At  Portland. 

Q.     Where  were  you  going? 

A.     To  Berkeley,  California. 

Q.     You  had  bills  of  lading  in  your  rig? 

A.     Yes. 
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Q.     Whose  bills  of  lading  were  they? 

A.     Converse  Trucking. 

Q.     Did  you  have  a  waybill  manifest? 

A.  I  suppose  it  was  in  the  envelope  with  the 
other  papers,  yes. 

Q.  Now,  Mr.  Boyle,  do  you  recall  when  it  was 
that  you  left  Portland? 

A.     Between  twelve  and  one  on  the  13th. 

Q.     Were  you  alone  ?  A.     Yes. 

Q.  Did  you  have  one  of  those  sleeper  arrange- 
ments or  were  you  just  all  by  yourself? 

A.     All  by  myself. 

Q.  Now  as  you  left  Portland  what  time  did  you 
get  into  Klamath  Falls? 

A.     Approximately  nine  o'clock. 

Q.     What  did  you  do  at  Klamath  Falls  ? 

A.     I  went  to  bed. 

Q.    Where  did  you  stay,  do  you  recall  ? 

A.     The  Anchor  Hotel. 

Q.  What  time  did  you  leave  Klamath  Falls  the 
next  morning?  [40] 

A.    Approximately  six  o'clock. 

Q.  Now  one  other  thing,  Mr.  Boyle.  Perhaps 
you  misunderstood  me.  You  said  you  are  employed 
by  Converse  at  the  present  time?  A.     No,  sir. 

Q.     By  whom  are  you  employed  now? 

A.     Asbury  Trucking. 

Q.  As  you  left  Klamath  Falls  will  you  describe 
what  the  weather  was  when  you  got  south  of  town? 

A.  It  was  patchy  fog,  very  heavy  in  places  and 
clear  in  places. 
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Q.  Did  the  condition  of  patchy  fog  continue 
until  the  time  of  the  accident1? 

A.     No,  it  was  clear  in  places. 

Q.  Perhaps  you  didn't  understand  me.  Was  it 
patchy  and  clear  all  the  way  to  the  accident  % 

A.  Yes.  The  first  patch  was  right  here  out  of 
town  and  I  hit  another  one  on  top  of  the  hill,  the 
hilltop  out  there,  and  another  bunch  before  I  had 
the  accident. 

Q.  What  was  the  weather  condition  at  the  time 
of  the  accident  ?  A.     Foggy. 

Q.  For  how  long  a  distance  prior  to  the  time 
that  you  went  into  the  accident  had  it  been  foggy? 

A.  I  would  say  approximately  three-quarters  of 
a  mile. 

Q.  Will  you  tell  us  if  you  can  how  dense  that  fog 
was,  if  [41]  it  was  dense? 

A.  Well,  it  was  very  dense,  but  I  have  no  way 
of  describing  how  dense. 

Q.     Did  you  have  your  lights  on?  A.     Yes. 

Q.  How  far  could  you  see  ahead  of  you  that 
morning  as  you  approached  say  within  a  quarter  of 
a  mile  of  the  scene  of  the  accident? 

A.     Oh,  approximately  20  or  30  feet. 

Q.  As  you  approached  the  scene  of  the  accident 
on  which  side  of  the  road  were  you,  Mr.  Boyle  ? 

A.     On  the  right-hand  side. 

Q.  Through  what  were  you  looking  immediately 
prior  to  the  accident? 

A.     1  was  looking  out  the  window,  had  my  head 
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out  the  window  looking  at  the  white  line  on  the 

road. 

Q.  From  your  position  there  what  eonld  you  see 
with  reference  to  the  white  line  ?  Could  you  see  the 
white  line  with  your  head  out  the  window? 

A.     Yes. 

Q.  Where  was  the  truck  with  reference  to  the 
white  line? 

A.  Probably  ten  or  twelve  inches  from  the  white 
line  at  all  times. 

Q.     On  which  side? 

A.     On  the  right-hand  side. 

Q.  Do  you  recall  talking  to  Mr.  Lang,  the  man 
in  the  pink  [42]  shirt  back  here,  after  the  accident  ? 

A.  I  remember  the  face,  but  I  don't  remember 
whether  I  talked  to  him  or  not. 

Q.  Did  you  talk  to  a  representative  of  Consoli- 
dated Freightways  there? 

A.     I  think  so,  yes. 

Q.  I  will  ask  you  this :  Were  you  at  any  time  as 
you  approached  the  scene  of  the  accident  wiping  off 
the  exterior  portion  of  your  windshield? 

A.     No. 

Q.     Did  you  ever  tell  anybody  that? 

A.     No. 

Q.  All  right.  Now  about  how  fast  were  you  go- 
ing as  you  approached  the  scene  of  the  accident  ? 

A.     Between  25  and  30. 

Q.  What  was  the  first  thing  that  you  knew  some- 
thing was  wrong? 
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A.  When  I  noticed,  this  set  of  headlights  in  front 
of  me. 

Q.  About  how  far  were1  they  in  front  of  you 
when  you  first  saw  them,  if  you  know  % 

A.  I  would  say  approximately  20  feet.  I  don't 
know  for  sure. 

Q.  Where  were  they  with  reference  to  the  front 
of  your  truck? 

A.  It  looked  like  they  was  over  the  line,  as  far 
as  I  could  tell.  I  couldn't  tell  exactly  where  they 
were  at,  but  I  [43]  know  they  were  close  to  me. 

Q.     What  happened  then? 

A.     The  wTreck  happened  right  after  I  seen  them. 

Q.  I  take  it  there  is  no  question  and  I  think 
the  photographs  show  that  your  truck  went  on  south 
aways  and  over  to  the  right,  and  the  Consolidated 
rig  flopped  over  north  of  where  you  came  together? 

A.    Yes. 

Q.  All  right.  What  did  you  do  right  after  the 
accident  ? 

A.  I  got  out,  stopped  the  motor,  looked  for  some 
flares  or  fusees,  but  my  cab  was  jumbled  up  so  I 
couldn't  find  any.  I  ran  down  to  the  end  of  the 
ramp  to  stop  other  trucks  I  heard  coming. 

Q.  Who  was  the  first  driver  that  approached 
from  the  south?  A.     Mr.  Adams. 

Q.     Do  you  remember  seeing  him  there  ? 

A.    Yes. 

Q.  Then  did  you  ride  with  Mr.  Cornelson  back 
to  the  hospital  afterwards? 

A.     Yes.   Albert,  I  believe  his  name  is. 
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Q.  Do  you  recall  his  accusing  you  of  being  on 
the  wrong  side  of  the  road"? 

A.  I  remember  talking  to  him  for  a  moment 
after  the  accident,  but  I  don't  remember  just  what — 
I  identified  myself  and  asked  who  the  other  driver 
was.  [44] 

Mr.  Gearin:     I  have  no  further  questions. 

Cross-Examination 
By  Mr.  Maxwell: 

Q.  Mr.  Boyle,  what  kind  of  a  load  did  you  have 
on  on  this  trip?  A.     Carbide,  canned  carbide. 

Q.  Do  you  knowT  what  the  width  of  your  equip- 
ment and  load  was? 

A.  Not  exactly.  Approximately  18  ton.  I  know 
I  didn't  have  quite  a  full  load. 

Q.  You  left  Klamath  Falls  about  six  o'clock  in 
the  moreiing?  A.     Yes,  sir. 

Q.  And  you  hit  patchy  fog,  as  I  understand  it, 
right  up  to  the  overpass?  A.    Yes. 

Q.  You  were  familiar  with  that  road,  were  you, 
Mr.  Boyle?  A.    Yes. 

Q.  When  did  you  start  driving  with  your  head 
out  of  the  window? 

A.  When  I  got  in  the  patchy  fog  right  before 
the  accident. 

Q.  How  far  back  before  the  accident  were  you 
driving  with  your  head  out  the  window? 

A.  Oh,  approximately  a  half  a  mile;  between  a 
half  and  three-quarters. 
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Q.  And  you  were  driving  at  a  speed  of  around 
30  miles  an  hour?  [45]  A.     At  that  time,  yes. 

Q.  And  a  speed  of  25  to  30  miles  an  hour  at  the 
time  of  the  accident  ?  A.     Yes. 

Q.  Did  you  receive  any  injuries  in  the  accident, 
Mr.  Boyle?  A.     Yes. 

Q.     What  injuries  did  you  receive? 

A.  I  had  my  left  hand  mashed,  crushed,  and  my 
left  arm  and  also  my  left  ankle. 

Q.     Where  was  your  left  arm? 

A.     It  was  laying  in  the  window  of  the  truck. 

Q.     You  were  driving  with  your  right  hand? 

A.     Yes. 

Q.    Just  one  hand?  A.     Yes. 

Q.  That  had  been  for  this  whole  half  mile,  ap- 
proximately ?  A.    Yes. 

Q.  Did  you  have  a  defroster  on  your  truck, 
Mr.  Boyle?  A.     No. 

Q.  Did  you  have  any  equipment  for  combating 
steam  on  your  windshield?  A.     Yes. 

Q.     What  did  you  have? 

A.     An  electric  fan. 

Q.     Was  that  operating  at  the  time?  [46] 

A.     No. 

Q.     Was  the  windshield  steamed  up? 

A.     No. 

Q.  But  you  were  looking  out  of  the  window 
rather  than  through  the  windshield?  A.     Yes. 

Q.  Did  I  understand  from  your  testimony  that 
you  were  looking  at  the  white  line  ? 

A.     Yes,  I  was  looking  at  the  white  line  or  yellow 
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line,  or  whatever  they  have  up  here.  I  have  referred 
to  it  as  a  white  line  because  they  have  them  in  Cali- 
fornia, but  it  was  a  yellow  line. 

Q.     How  many  lines  are  there? 

A.     One  up  to  the  bridge,  up  to  the  overpass. 

Q.  As  far  as  you  recall,  up  to  the  point  of  the 
accident  there  was  one  yellow  center  line  1 

A.     No,  three  lines  on  the  overpass. 

Q.     And  the  accident  did  occur  on  the  overpass  % 

A.     Yes. 

Q.  As  I  understand  it,  you  could  only  see  20  or 
30  feet  ahead  of  you?  A.     Yes. 

Q.  That  had  been  true  for  this  whole  half  a 
mile? 

A.  It  wras  a  little  bit  denser  at  the  overpass 
than  it  was  when  you  first  went  into  it. 

Q.  You  could  only  see  20  or  30  feet  ahead  of  you 
when  you  [47]  first  sawT  the  lights  of  the  other  ve- 
hicle? A.     Yes. 

Q.  At  that  time  your  speed  was  25  to  30  miles  an 
hour  ?  A.     Yes. 

Mr.   Maxwell :     I  have  no  further  questions. 

Mr.  Gearin:     That  is  all. 

(Witness  excused.) 

Mr.  Gearin:  Mr.  Maxwell,  will  you  stipulate 
with  me  that  the  rig  of  Consolidated  Freightways 
was  approximately  but  not  to  exceed  60  feet  in 
length  and  approximately  but  not  to  exceed  12  feet 
in  height  and  approximately  but  not  to  exceed  8  feet 
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in  width,  and  its  total  weight  was  approximately 
but  not  to  exceed  76,000  pounds? 

Mr.  Maxwell:  I  don't  know,  but  I  will  inquire, 
if  I  may  have  a  moment,  your  Honor.  I  will  so 
stipulate. 

Mr.  Gearin:  Then  the  defendants  rest,  your 
Honor. 

Mr.  Maxwell :  The  plaintiff  has  no  rebuttal,  your 
Honor. 

Mr.  Gearin:  I  would  like  to  take  up  a  couple  of 
legal  questions  for  a  few  minutes,  if  I  may,  your 
Honor. 

The  Court :     Yes. 

(Short  recess,  during  wThich  the  following  oc- 
curred out  of  the  presence  and  hearing  of 
the  jury.) 

MOTION  FOR  DIRECTED  VERDICT 

Mr.  Gearin:  At  this  time,  if  the  Court  please, 
the  defendant  Sacramento  Freight  Lines,  a  corpora- 
tion, and  [48]  Luisotta  Brothers,  a  partnership,  move 
the  Court  for  an  order  directing  the  jury  to  return 
its  verdict  in  their  favor  and  against  the  plaintiff 
on  the  plaintiff's  claim  for  damages  on  the  ground 
and  for  the  reason  that  there  is  no  evidence  that 
these  moving  defendants  had  any  control  or  right  to 
control  the  movements  at  that  time.  The  pretrial  order 
recites  as  an  agreed  statement  that  the  tractor  was 
owned  by  Luisotta  Brothers  and  the  trailer  was 
owned  by  Sacramento  Freight  Lines,  and  that  the 
tractor  and  trailer  were  being  operated  by  defend- 
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ant  Converse  through  his  employee  Mr.  Boyle.  It 
is  not  shown  that  this  movement  was  a  movement 
for  or  on  behalf  of  Luisotta  Brothers  or  Sacramento 
Freight  lines.  Mr.  Boyle  testified  that  he  was  work- 
ing for  Converse  and  that  the  bills  of  lading  were 
those  of  Converse  Trucking  Company. 

We  have  then,  your  Honor,  the  situation  where 
the  only  reason  for  the  moving  defendants  being  in 
the  case  is  because  of  the  bare  title  to  the  equipment. 
Although  it  may  raise  a  presumption,  the  presump- 
tion has  been  dispelled  by  the  uncontradicted  testi- 
mony of  Mr.  Boyle.  There  is  no  testimony  that  they 
were  operating  the  truck  and  trailer  at  that  time. 

Mr.  Maxwell:  I  am  not  certain  that  I  quite 
understand  counsel's  motion.  I  am  a  little  confused 
in  my  mind,  your  Honor.  As  I  understand  it,  the 
motion  was  not  for  a  dismissal  [49]  as  to  those  de- 
fendants but  was  for  a  judgment  in  their  favor 
against 

Mr.  Gearin :  No,  the  motion  was  for  an  order 
directing  the  jury  to  return  a  verdict  in  their  favor 
and  against  the  plaintiff  on  the  plaintiff's  claim  as 
against  them,  because  they  were  not  responsible  for 
the  operation. 

Mr.  Maxwell:  The  motion,  then,  does  not  relate 
to  the  so-called  counterclaim? 

Mr.  Gearin:     No,  I  didn't  intend  it  to  be. 

Mr.  Maxwell:  Under  the  circumstances  I  don't 
see  any  basis  for  resisting  that  motion,  your  Honor. 

The  Court:     All  right. 

(Thereupon  counsel  for  the  respective  parties 
argued  the  cause  to  the  jury,  and  thereafter  the 
Court  instructed  the  jury  as  follows:) 
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INSTRUCTIONS  TO  THE  JURY 

The  Court :  Lady  and  gentlemen  of  the  jury,  you 
have  heard  all  of  the  evidence  and  the  arguments  of 
counsel  in  this  case  which  is  now  entitled  Consoli- 
dated Freightways,  Inc.,  a  corporation,  Plaintiff,  vs. 
R.  N.  B.  Converse,  doing  business  as  Converse 
Trucking  Service ;  Sacramento  Freight  Lines,  a  cor- 
poration; Luisotta  Brothers,  a  partnership,  and 
Chester  A.  Boyle,  Defendants. 

The  Court  is  now  required  to  give  you  instruc- 
tions on  the  law  of  the  case.  The  questions  of  fact 
are  solely  for  you.  You  make  up  your  minds  as  to 
all  the  disputed  questions  of  fact  and  also  as  to  the 
credibility  of  the  witnesses,  because  upon  the  credi- 
bility of  the  witnesses  the  facts  themselves  depend 
to  a  certain  extent.  That  is  solely  committed  to  you. 

However,  the  Court  does  have  a  function  to  out- 
line the  rules  of  law  which  are  applicable  in  this 
case,  and  in  this  case  they  are  extremely  important. 

The  arguments  of  counsel,  you  will  remember,  are 
made  by  lawyers  who  are  employed  by  the  respective 
parties  in  the  case,  and  you  expect  them,  of  course, 
to  take  a  partisan  approach.  Each  of  them  have  been 
employed  to  represent  a  person,  and  it  is  their  duty 
to  present  that  side  of  the  case  as  best  it  may  be. 
So  you  may  consider  that  in  taking  into  considera- 
tion the  arguments  of  counsel.  But  the  facts  them- 
selves and  the  credibility  of  the  witnesses  are  for 
your  independent  determination.  Of  course,  you  can 
follow  counsel  in  any  of  the  inferences  or  sugges- 
tions that  counsel  may  make,  but  the  arguments  of 
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counsel  are  not  evidence  and  they  are  not  binding 
upon  you.  The  evidence  itself  is  and  upon  that  basis 
you  must  decide  the  case. 

Now  the  jurisdiction  of  this  court  has  been  estab- 
lished by  allegations  of  diversity  of  citizenship,  and 
the  parties  are  agreed  to  certain  facts  which  I  will 
read  you: 

That  on  or  about  April  14th,  1954,  on  Highway  97 
in  [51]  Klamath  Comity,  Oregon,  at  a  point  approxi- 
mately five  miles  south  of  Klamath  Falls,  a  collision 
occurred  between  a  truck  and  trailer  owned  and 
operated  by  plaintiff  Consolidated  Freightways, 
which  was  proceeding  northerly  on  said  highway, 
and  a  certain  Peterbilt  tractor  owned  by  Luisotta 
Brothers  and  a  certain  Trailmobile  trailer  owned 
by  Sacramento  Freightways;  that  the  truck  and 
trailer  were  operated  by  defendant  Converse  Truck- 
ing Company  by  its  employee,  Chester  A.  Boyle. 

The  damages  are  set  out  in  the  amount  of  dam- 
ages agreed  upon,  and  that  will  be  submitted  in  the 
forms  of  verdict  according  to  which  way  you  decide 
this  case,  so  you  need  pay  no  further  attention  to 
that. 

Now,  this  case  is  a  civil  action  for  damages,  and 
the  respective  parties  are  attempting  to  recover 
against  the  other,  there  being  a  counterclaim  in  this 
case — In  going  over  these  forms  of  verdict  I  don't 
seem  to  have  any  form  of  verdict  on  that  side  of  the 
situation.  Will  you  look  these  over,  counsel  ? 

Mr.  Gearin:  The  forms  we  have  here  are  three 
in  number.  May  I  explain  the  situation,  your 
Honor  % 
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The  Court:  That  is  all  right,  then.  But  there  is 
a  situation  that  has  to  be  taken  care  of,  isn't  there, 
because  you  have  now  made  an  agreement 

Mr.  Gearin:  I  didn't  understand  your  [52] 
Honor. 

The  Court :  There  are  certain  defendants  against 
whom  in  any  event,  as  I  understand  it,  there  can't 
be  any  recovery. 

Mr.  Gearin:     That  is  correct. 

The  Court :  That  is  not  taken  care  of  in  the  ver- 
dicts. 1 

Mr.  Gearin:  I  am  sorry.  May  I  do  it  in  long- 
hand, your  Honor? 

The  Court :     Yes,  that  is  all  right. 

Mr.  Gearin:  I  think  I  can  rectify  it  if  I  may 
use  a  copy  of  the  verdict. 

The  Court:  Ladies  and  gentlemen,  I  will  excuse 
you  for  just  a  moment  until  we  find  out  just  what 
this  situation  is. 

(The  jury  was  excused  from  the  courtroom, 
and  the  following  occurred  out  of  the  presence 
of  the  jury:) 

The  Court:  As  I  understand  the  situation,  you 
made  a  motion  for  a  directed  verdict  on  plaintiff's 
claim  as  against  certain  defendants. 

Mr.  Gearin:     Yes,  your  Honor. 

The  Court:  Now,  the  verdict  reads  against  all 
defendants. 

Mr.  Gearin:  I  see  the  situation.  I  am  going  to 
try  to  rectify  it  now. 

The  Court:  All  you  have  to  do  is  to  caret  in 
"against  the  defendants  Converse  Trucking  Com- 
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pany  and  Chester  Boyle,"  as  I  understand  the 
situation.  [53] 

Mr.  Gearin:     All  right.  That  would  be  fine. 

The  Court:  That  is  all  that  is  necessary.  Put  in 
the  defendants  Converse  and  Boyle. 

(Thereupon  the  jury  returned  to  the  court- 
room and  the  Court  further  instructed  the  jury 
as  follows:) 

The  Court:  Now  we  have  settled  this  matter  by 
a  conference  between  counsel  and  the  Court.  The 
Court  has  already  directed  that  if  you  find  that  the 
plaintiff.  Consolidated  Freightways,  is  entitled  to 
recover  in  this  case  it  could  only  recover  against 
Converse  and  Boyle.  It  cannot  recover  against 
Sacramento  Freight  Lines,  a  corporation,  and 
Luisotta  Brothers,  a  partnership,  even  though  it  be 
found  to  be  entitled  to  recover. 

Now,  there  is  a  counterclaim  in  the  case  which  is 
urged,  on  the  other  hand,  by  Sacramento  Freight 
Lines  and  Luisotta  Brothers  because,  though  they 
were  not  managing  the  truck  and  trailer,  if  you 
find  that  the  plaintiff  Consolidated  Freightways  was 
guilty  of  negligence  then,  irrespective  of  the  negli- 
gence of  Converse,  Luisotta  and  Sacramento  would 
be  entitled  to  recover  if  they  prove  that  Consoli- 
dated was  itself  negligent. 

That  makes  up  the  issue  in  the  case,  because  the 
parties  have  agreed  that  the  questions  of  fact  which 
you  are  to  determine  are  these :  Were  the  defendants 
guilty  of  [54]  negligence  in  any  particular  as  charged 
by  plaintiff — and  that  means  Converse  and  Boyle — 


82  R.  N.  B.  Converse,  etc.,  et  ah,  vs. 

and,  if  so,  was  such  negligence  a  proximate  cause  of 
plaintiff's  damage.  Second,  was  the  plaintiff  guilty 
of  negligence  in  one  or  more  of  the  particulars 
charged  by  defendants  and,  if  so,  was  that  negli- 
gence a  proximate  cause  of  defendants'  damage. 

This  case  is  based  on  negligence,  but  it  is  a  pecu- 
liar situation  in  this  case  that  all  of  the  duties  are 
laid  down  by  statute,  so  if  you  find  that  one  side 
or  the  other  violated  them  that  would  be  negligence 
in  and  of  itself  and  would  require  nothing  further, 
because  the  rules  are  laid  down  by  statute. 

Now,  these  are  the  statutes  which  are  here  in- 
volved, and  you  will  see  that  these  are  controlling  and 
tit  exactly  into  this  situation.  The  statute  provides 
that  no  person  shall  drive  a  vehicle  upon  a  highway 
at  a  speed  greater  than  is  reasonable  and  prudent, 
having  due  regard  to  the  traffic,  surface  and  width  of 
the  highway,  the  hazards  at  intersections  and  any 
other  conditions  then  existing. 

The  statute  further  provides  that  no  person  shall 
drive  at  a  speed  which  is  greater  than  will  permit 
the  driver  to  exercise  proper  control  of  the  vehicle 
and  to  decrease  speed  or  to  stop  as  may  be  neces- 
sary to  avoid  colliding  with  any  person,  vehicle  or 
other  conveyance  on  or  entering  the  highway  in 
compliance  with  the  legal  requirements  and  the  duty 
of  drivers  and  other  parties  using  the  highway  [55] 
to  exercise  due  care. 

Further,  the  statute  provides  that  upon  all  high- 
ways the  driver  of  a  vehicle  shall  drive  on  the  right 
half   of   the   highway   except   when    (a)    the   right 
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bait'  is  out  of  repair  and  for  that  reason  is  im- 
passable, or  (b)  when  overtaking  or  passing  another 
vehicle  in  accordance  with  the  other  provisions  of 
the  statute;  and  in  driving  upon  the  right  half  of 
a  highway  the  driver  shall  drive  as  close  as  practi- 
cable to  the  right-hand  edge  or  curb  of  the  highway 
except  when  overtaking  or  passing  another  vehicle, 
or  when  placing  a  vehicle  in  a  position  to  make  a 
left  turn. 

The  statute  further  provides  the  normal  position 
of  vehicles  when  a  higway  is  divided  into  lanes. 
Whenever  any  street  or  highway  has  been  divided 
into  clearly  marked  lanes  for  traffic,  the  drivers  of  all 
vehicles  shall  obey  the  following  regulations:  A 
vehicle  shall  normally  be  driven  in  the  lane  nearest 
the  right-hand  edge  or  curb  of  the  highway  when  the 
lane  is  available,  except  when  overtaking  another 
vehicle  or  in  preparation  for  making  a  left  turn. 
A  vehicle  shall  be  driven  as  nearly  as  practicable 
within  a  single  lane  and  shall  not  be  moved  from 
such  lane  until  the  driver  has  ascertained  that  such 
movement  can  be  made  in  safety. 

Now,  a  violation  by  either  of  these  drivers  of  the 
vehicles  of  the  provisions  of  these  statutes  which 
have  just  been  read  to  you  constitutes  negligence 
in  and  of  itself,  and  that  would  establish  negligence, 
if  you  find  it  was  violated,  either  on  one  side  or  the 
other.  So  that  lays  down  a  very,  very  positive  rule 
on  the  subject,  since  each  of  these  parties  contend 
negligence  on  the  other  side  on  practically  the  same 
basis,  namely,  that  the  other  failed  to  keep  any  or 
a  proper  lookout,  or  to  keep  the  vehicle  under  any 
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or  proper  control ;  that  they  operated  the  vehicles  at 
speeds  greater  than  was  reasonable  and  prudent 
under  the  circumtances  then  and  there  existing;  that 
they  failed  to  operate  the  vehicles  in  the  right-hand 
half  of  the  main  traveled  portion  of  the  highway, 
although  said  portion  of  the  highway  was  unob- 
structed and  available  for  use;  that  the  vehicle  was 
operated  in  more  than  one  lane  of  a  two-lane  high- 
way; that  said  vehicles  were  allowed  to  cross  the 
center  line  of  said  highway  and  encroach  upon  the 
left-hand  half  thereof  when  the  same  was  occupied 
by  the  vehicle  of  the  other  party;  and  that  they 
failed  to  yield  the  right-of-way  to  the  vehicle  of 
the  other  party. 

Those  charges  are  made  equally  on  each  side,  and 
you  have  the  situation  before  you.  You  have  heard  all 
of  the  evidence  in  the  case.  It  is  purely  a  question 
of  fact  for  you  to  determine. 

Of  course,  the  salient  point  about  the  thing  is 
that  it  is  a  question  of  on  which  side  of  the  highway 
were  the  vehicles  when  the  accident  occurred.  If  you 
determine  that  point  you  can  make  up  your  minds 
pretty  generally  [57]  primarily  what  the  situation  is, 
because  there  is  one  thing  certain  about  this:  That 
some  vehicle  was  on  the  wrong  side.  So  the  first 
thing  you  have  to  make  up  your  minds  on  is  which 
one  it  was.  I  can't  give  you  any  guides  on  that. 
That  is  a  pure  question  of  fact.  The  credibility  of 
the  witnesses  does  enter  into  that  situation. 

As  I  said  before,  on  the  question  of  damage,  if 
you  find  that  there  was,  that  is  set  out  in  the  ver- 
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diets,  so  you  do  not  need  to  worry  about  that.  It  is 
according  to  which  side  you  have  decided  for.  The 
amounts  of  damage  are  stated  in  the  verdicts,  and 
they  are  right  there. 

Then  suppose  you  find  that  both  sides  were  negli- 
gent in  the  particulars  set  up  by  the  other  side, 
namely,  in  one  of  the  statutory  provisions  or  the 
other,  then  you  must  decide  for  the  defendants.  If 
they  both  violated  a  statutory  duty  then  you  must 
decide  for  the  defendants. 

Before  either  one  side  or  the  other  can  recover 
they  must  prove  their  charge  of  negligence  by  a 
preponderance  of  the  evidence.  "Preponderance  of 
the  evidence"  sounds  mysterious,  but  it  really  isn't. 
It  simply  means  by  the  greater  weight  of  the  evi- 
dence, better  evidence,  that  which  is  more  con- 
vincing to  your  minds  than  the  type  of  evidence  pro- 
duced by  the  other  side.  As  I  say,  there  again  the 
credibility  that  you  give  these  witnesses  comes  right 
squarely  to  the  forefront. 

The  rule  is  that  you  are  the  sole  and  exclusive 
judges  [58]  of  the  facts  in  the  case  and  the  credibility 
of  all  witnesses.  Your  power  of  judging  the  evidence 
is  not  arbitrary  but  must  be  exercised  always  with 
legal  discretion  and  in  accordance  with  the  rules  of 
evidence. 

You  are  not  bound  to  return  a  verdict  in  accord- 
ance with  the  statements  of  any  number  of  witnesses 
which  you  do  not  believe  as  against  the  testimony  of 
other  witnesses  to  whom  you  give  full  credit  and 
belief  or  against  other  evidence  which  you  do 
believe  or  against  an  inference  therefrom. 
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Every  witness  is  presumed  to  speak  the  truth. 
This  presumption  may  be  overcome  by  the  manner 
in  which  he  testifies,  by  the  character  of  his  testi- 
mony, or  by  other  factors  which  weaken  his  power 
of  observation,  or  may  be  overcome  by  other  evi- 
dence or  contradictory  evidence  or  by  testimony  af- 
fecting his  character  or  motives. 

Now  it  is  true  that  a  witness  may  be  mistaken  in 
some  part  of  his  testimony  and  that  does  not  neces- 
sarily affect  his  credibility  at  all.  But  if  he  testifies 
falsely  in  any  material  part  of  his  testimony,  of 
course,  you  may  then  look  with  suspicion  upon  other 
things  that  he  has  testified  to,  and  if  you  find  that 
he  has  testified  wilfully  false  then  you  would  be 
entirely  at  liberty  to  disregard  all  the  other  testi- 
mony that  he  has  given  except  as  you  are  convinced 
by  other  testimony  which  corroborates  it. 

Of  course,  in  that  regard  the  physical  [59]  evidence 
that  you  have  as  to  the  highway  and  the  positions 
of  the  vehicles  and  the  pictures  may  all  be  used. 
That  really  constitutes  indirect  evidence.  Direct  evi- 
dence is  the  testimony  of  an  eyewitness,  and  as  such 
is  rarely  available.  Indirect  evidence  is  the  proof  of 
facts  or  circumstances  surrounding  an  issue  of 
fact  which  tends  to  establish  the  contention  of  one 
or  the  other  of  the  parties.  Of  course,  physical  evi- 
dence is  something  you  can  use,  or  indirect  evidence 
is  something  that  you  can  use,  and  sometimes  it  is 
more  convincing  than  the  direct  evidence  of  an  eye- 
witness, because  when  physical  evidence  speaks  to  you 
in  such  terms  then  it  might  be  that  you  could  decide 
the  case  upon  that,  together  with  all  the  other  evi- 
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deuce  in  the  case.  So  physical  evidence  is  very  im- 
portant. But  it  is  not  controlling  and  must  be 
weighed  with  all  the  other  elements  in  the  case. 
And  that  is  the  situation  you  have  here,  because  you 
have  considerable  physical  indirect  evidence  in  this 
case.  And  there  again  it  is  your  duty  to  appraise 
that,  find  out  what  these  physical  circumstances 
mean  and  what  inferences  you  think  logically  can 
be  drawn  from  them. 

Now  in  this  case  the  plaintiff,  in  the  first  place,  in 
order  to  be  entitled  to  recover  must  prove  the  negli- 
gence of  the  defendants  Converse  and  Boyle  by  a 
preponderance  of  the  evidence.  On  the  other  hand,  if 
it  fails  and  you  find  that  the  defendants  have  not 
proved  by  a  preponderance  of  [60]  the  evidence  that 
Consolidated  itself  was  guilty  of  negligence  in  the 
particulars  charged  then  you  would  find  a  verdict 
for  the  defendants.  If,  on  the  other  hand,  you  find 
that  the  defendants  have  proved  that  the  plaintiff 
was  negligent,  thereupon  they  would  be  entitled  to 
recover;  that  is,  in  that  event  Sacramento  Freight 
Company  and  Luisotta  Brothers  would  be  entitled 
to  recover  upon  their  counterclaim  without  any  at- 
tention being  paid  to  the  supposed  negligence  of 
Converse  or  Boyle.  Therefore,  you  have  kind  of  a 
three-cornered  proposition,  but  I  think  that  the 
situation  is  sufficiently  clear  so  that  you  can  deter- 
mine this  question  between  the  parties. 

You  will  nowT  be  excused  for  a  few  minutes  while 
I  take  up  some  questions  of  law. 

Mr.  Gearin:     Your  Honor,  Mr.  Maxwell  and  I 
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have  agreed  that  will  not  be  necessary.  There  will  be 
no  objection  by  either  party. 

The  Court :  Ladies  and  gentlemen,  then  you  will 
have  with  you  in  the  juryroom  the  exhibits  which 
have  been  introduced  in  the  case  and  the  forms  of 
verdict,  which  are  three  in  number. 

If  you  find  that  the  plaintiff  has  not  proved  the 
charges  of  negligence  against  Converse  and  Boyle, 
then  you  will  use  this  form  of  verdict:  "We,  the 
jury  duly  impaneled  and  sworn  to  try  the  above- 
entitled  cause,  do  find  [61]  our  verdict  in  favor  of  de- 
fendants and  against  the  plaintiff."  If,  on  the  other 
hand,  you  find  that  the  defendants  Sacramento 
Freight  Lines  and  Luisotta  have  proved  that  the 
plaintiff  Consolidated  Freightways  were  negligent, 
then  you  will  use  this  form  of  verdict :  We,  the  jury 
duly  impaneled  and  sworn  to  try  the  above-entitled 
cause,  do  find  our  verdict  against  plaintiff  and  in 
favor  of  defendants  Sacramento  Freight  Lines  and 
Luisotta  Brothers  and  assess  defendants'  damages 
in  the  sum  of  $10,483.86. 

On  the  other  hand,  if  you  find  that  the  plaintiff 
lias  proved  that  the  defendants  Converse  and  Boyle 
were  negligent,  and  it  is  not  proved  that  Consoli- 
dated Freightways  itself  was  negligent,  then  you 
will  use  this  form  of  verdict:  We,  the  jury  duly 
impaneled  and  sworn  to  try  the  above-entitled 
cause,  do  find  our  verdict  in  favor  of  the  plaintiff 
and  against  the  defendants  Converse  and  Boyle  and 
assess  plaintiffs'  damages  at  $10,160.45.  Dated  at 
Klamath  Falls,  Oregon,  this  blank  day  of  blank, 
1955. 
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In  each  of  these  verdicts  there  is  a  blank  line  for 
the  foreman  to  sign,  and  whichever  one  you  use  out 
of  the  three — and  you  can  only  use  one — will  be 
signed  by  the  foreman  alone.  You  must  remember 
that  this  is  not  like  a  case  in  the  state  court.  You  are 
here1  in  the  federal  court  and  you  must  all  agree  to  any 
verdict  that  is  returned,  whatever  it  is.  You  all  must 
unanimously  agree. 

Swear  the  bailiff.  [62] 

(Baliffs  were  thereupon  sworn,  and  the  jury 
retired  to  consider  of  its  verdict.) 

(Whereupon  proceedings  in  the  above  matter 
on  said  day  were  concluded.)  [63] 

Reporter's  Certificate 

I,  John  S.  Beckwith,  an  Official  Court  Reporter 
of  the  above-entitled  court,  hereby  certify  that  I 
reported  in  shorthand  the  testimony  and  proceed- 
ings had  upon  the  trial  of  the  above-entitled  cause 
on  August  4  and  5,  1955 ;  that  thereafter  I  prepared 
a  typewritten  transcript  from  my  shorthand  notes, 
so  taken,  and  the  foregoing  transcript,  pages  1  to  63, 
both  inclusive,  constitutes  a  full,  true  and  correct 
transcript  of  the  testimony  and  proceedings  so  taken 
by  me  in  shorthand  on  said  dates,  as  aforesaid. 

Witness  my  hand  as  Official  Court  Reporter  at 
Portland,  Oregon,  this  19th  day  of  September,  1955. 

/s/  JOHN  S.  BECKWITH, 

Official  Court  Reporter. 

[Endorsed]:     Filed  October  18,  1955. 
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[Title  of  District  Court  and  Cause.] 

DOCKET  ENTRIES 

5/13/54 — Filed  petition  for  removal  from  Klamath 
County. 

5/13/54 — Filed  bond  on  removal. 

5/13/54 — Filed  notice  of  removal. 

5/18/54 — Filed  answer  of  defts  Converse  Trucking 
Service  etc.,  et  al. 

5/18/54 — Filed  interrogatories  submitted  to  plain- 
tiff by  deft.  Converse  Trucking  Service. 

5/22/54 — Filed  demand  of  plaintiff  for  jury  trial. 

5/22/54 — Filed  motion  of  plaintiff  for  trial,  etc.,  in 
Klamath  Falls. 

5/24/54 — Filed  and  entered  order  transferring 
proceedings  to  Klamath  Falls  Term. 

8/  4/54 — Klamath  Falls:  Filed  and  entered  pre- 
trial order. 

8/  4/54 — Klamath  Falls:  Record  of  empaneling 
jury  and  trial. 

8/  5/54 — Klamath  Falls:  Filed  stipulation  re  use 
of  depositions. 

8/  5/54— Klamath  Falls:  Filed  verdict. 

8/  5/54— Klamath  Falls:  Filed  plaintiff's  exhibits 
2a  to  h. 

8/  5/54 — Entered  judgment  for  plaintiff  against 
defendants  R.  N.  Converse  and  Chester 
Boyle  for  $10,160.45  and  costs. 

8/17/54 — Filed  above  judgment. 

8/17/54— Filed  cost  bill. 

8/17/54 — Entered  judgment  in  lien  docket. 
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8/17/54— Filed  objections  to  cost  bill. 
8/19/54 — Filed  notice  to  tax  costs. 
8/30/54 — Filed    notice    of    appeal    by    Converse 
Trucking  Service  and  Chester  A.  Boyle. 
9/  6/54 — Filed  amended  notice  of  appeal. 
10/  3/54 — Filed  supersedeas  bond  on  appeal. 
10/  5/54 — Filed  designation  of  contents  of  record 
on  appeal. 


[Title  of  District  Court  and  Cause.] 

CERTIFICATE  OF  CLERK 

I,  R.  DeMott,  Clerk  of  the  United  States  District 
Court  for  the  District  of  Oregon,  do  hereby  certify 
that  the  foregoing  documents  consisting  of  Petition 
for  removal;  Bond  on  removal;  Notice  of  removal; 
Interrogatories  submitted  to  plaintiff  by  defendant 
Converse  Trucking  Service;  Answer  of  defendants 
Converse  Trucking  Service,  impleaded  as  Converse 
Trucking  Co.,  et  al. ;  Plaintiffs'  demand  for  jury 
trial;  Plaintiffs'  motion  for  trial  and  hearing  of  all 
preliminary  matters  at  Klamath  Falls,  Oregon; 
Order  granting  motion  for  hearings  at  Klamath 
Falls,  Oregon;  Record  of  empaneling  jury;  Pre- 
trial order  ;  Stipulation  re  depositions ;  Verdict ; 
Judgment;  Bill  of  costs;  Notice  of  taxing  costs; 
Objections  to  cost  bill;  Notice  of  appeal;  Amended 
notice  of  appeal;  Supersedeas  bond;  Designation 
of  contents  of  record  on  appeal  and  Transcript  of 
docket  entries,  constitute  the  record  on  appeal  from 
a  judgment  of  said  court  in  a  cause  therein  num- 
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bered  Civil  7493,  in  which  R.  N.  B.  Converse,  dba 
Converse  Trucking  Service,  and  Chester  A.  Boyle 
are  the  defendants  and  appellants  and  Consolidated 
Freightways,  Inc.,  a  corporation,  is  the  plaintiff  and 
appellee;  that  the  said  record  has  been  prepared  by 
me  in  accordance  with  the  designation  of  contents 
of  record  on  appeal  filed  by  the  appellant,  and  in 
accordance  with  the  rules  of  this  court. 

I  further  certify  that  the  costs  of  filing  the  notice 
of  appeal,  $5.00,  has  been  paid  by  the  appellants. 

In  Testimony  Whereof  I  have  hereunto  set  my 
hand  and  affixed  the  seal  of  said  court  in  Portland,  in 
said  District,  this  6th  day  of  October,  1955. 

[Seal]  R.  DE  MOTT, 

Clerk; 

By  /s/  F.  L.  BUCK, 

Chief  Deputy. 


[Endorsed] :  No.  14900.  United  States  Court  of 
Appeals  for  the  Ninth  Circuit.  R.  N.  B.  Converse, 
doing  business  as  Converse  Trucking  Service,  and 
Chester  A.  Boyle,  Appellants,  vs.  Consolidated 
Freightways,  Inc.,  a  corporation,  Appellee.  Tran- 
script of  Record.  Appeal  from  the  United  States 
District  Court  for  the  District  of  Oregon. 

Filed  October  14,  1955. 

/s/  PAUL  P.  O'BRIEN, 
Clerk  of  the  United  States  Court  of  Appeals  for  the 
Ninth  Circuit. 
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United  States  Court  of  Appeals 

for  the  Ninth  Circuit 

No.  14900 

CONSOLIDATED  FREIGHTWAYS,  INC,  a 
Corporation, 

Appellee, 
vs. 

R.  N.  B.  CONVERSE,  cl/b/a  CONVERSE 
TRUCKING  SERVICE,  a  Corporation;  SAC- 
RAMENTO FREIGHT  LINES,  a  Corpora- 
tion; LOUISOTTI  BROTHERS,  a  Partner- 
ship, and  CHESTER  A.  BOYLE, 

Appellants. 

STATEMENT  OF  POINTS 
TO  BE  RELIED  UPON 

Come  now  appellants,  R.  N.  B.  Converse,  d/b/a 
Converse  Trucking  Service  and  Chester  A.  Boyle, 
pursuant  to  Rule  17  of  this  court,  and  state  that  the 
following  point  will  be  relied  upon  by  said  appel- 
lants upon  this  appeal : 

(1)  The  verdict  was  against  the  weight  of  the 
evidence. 

KOERNER,    YOUNG,    McCOL- 
LOCH  &  DEZENDORF, 

By  /s/  JOHN  GORDON  GEARIN, 

Attorneys  for  Appellants,  R.  N.  B.  Converse,  d/b/a 
Converse  Trucking  Service,  and  Chester  A. 
Boyle. 

[Endorsed]:     Filed  November  29,  1955. 
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Securities  and  Exchange  Commission 
Washington  25,  D.  C. 

Form  BD 
Under  the  Securities  Exchange  Act  of  1934 

FORM  OF  APPLICATION  FOR  REGISTRA- 
TION AS  A  BROKER  AND  DEALER  OR 
TO  AMEND  OR  SUPPLEMENT  SUCH  AN 
APPLICATION 

JOHN  PIERCE 

(Name  of  Registrant — see  Definitions  on  last 
page) 

1021  Bracken  Avenue,  Las  Vegas,  Nevada. 

(Principal  Place  of  Business,  Street  Address, 
City,  State) 

(Check  appropriate  box  to  indicate  purpose 
for  which  form  is  being  used :) 

A.  This  is  an  Application  for  Registration  as  a 
Broker-Dealer  Filed  by  the  Broker-Dealer 
Named  Above.  [X] 

Instructions:  If  (1)  such  broker-dealer  is  a 
partnership  succeeding  to  and  continuing  the 
business  of  a  broker-dealer  partnership  regis- 
tered when  this  application  is  filed  and  (2)  the 
predecessor  partnership  has  filed  its  applica- 
tion or  supplement  to  such  application  on  this 
form — then  registrant  shall  furnish  only  such 
information  as  is  necessary  to  correct  the  infor- 
mation   contained   in    the    application    of    the 
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predecessor,  and  the  supplements  and  amend- 
ments thereto,  which  shall  be  deemed  to  be  in- 
corporated in  this  application  by  reference. 
Unless  both  conditions  (1)  and  (2)  are  met,  all 

items  in  this  form  should  be  answered  in  full. 

*     *     * 

1.  (a)  Name  under  which  business  is  to  be 
conducted : 

John  Pierce 

(b)  If  registrant  is  the  successor  to  the  business 
of  another  broker  or  dealer,  give  the  name  and  ad- 
dress of  the  predecessor  and  the  date  of  succession : 

[Blank.] 

(c)  Form  of  organization  (sole  proprietorship, 
corporation,  partnership  or  an  unincorporated  or- 
ganization or  association  which  is  not  a  partner- 
ship) : 

Sole  proprietorship 

2.  If  sole  proprietorship,  furnish  the  full  name 
of  proprietor,  and  his  residence  address: 

Pohn  Pierce,  1021  Bracken  Avenue,  Las 
Vegas,  Nevada. 

3.  If  a  corporation,  furnish 

(a)  the  state  and  date  of  incorporation: 

(b)  the  full  name  and  title  of  each  officer  and 
director,  and  of  every  other  person  occupying  a 
similar  status  or  performing  similar  functions: 

[Blank.] 
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(c)     the  full  name  of  each  person  who,  directly 
or  indirectly,  is  the  beneficial  owner  of  10%  or  more 
of  any  class  of  any  equity  securities  of  such  corpora- 
tion, indicating  the  class  of  such  equity  securities: 
[Blank.] 

4.  If  a  partnership,  furnish  the  full  name  of 
each  partner  (special  or  limited  partners  should  be 
so  designated)  and  the  residence  address  of  each 
general  partner  who  does  not  reside  within  the 
United  States: 

[Blank.] 

5.  If  an  unincorporated  organization  or  associa- 
tion which  is  not  a  partnership,  furnish  the  full 
name  of  each  "managing  agent''  of  such  organi- 
zation or  association  and  the  residence  address  of 
each  such  person  who  does  not  reside  within  the 
United  States:  (See  definition  of  ''managing  agent1' 
on  last  page.) 

[Blank.] 

6.  Does  any  person  not  named  in  Items  2  to  5, 
inclusive,  directly  or  indirectly  control  the  business 
of  registrant? 

If  so,  furnish  the  full  name  and  business  address 
of  each  such  person  and  the  residence  address  of  any 
such  person  who  does  not  reside  in  the  United 
States ; 

[Yes  or  No] :     No. 

7.  For  each  individual  named  in  Items  2  to  6, 
inclusive,  attach  "Answer  to  Item  7"  showing  all 
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connections  within  the  past  ten  years  with  any 
broker  or  dealer  other  than  the  registrant  or  any 
predecessor,  and  the  nature  and  period  of  each  such 
connection. 

[Blank.] 

8.  State  whether  the  registrant,  any  person 
named  in  Items  2  to  6  inclusive,  any  salesman  or 
other  employee,  or  any  other  person  directly  or  in- 
directly controlling  or  controlled  by  registrant: 

(a)  Has  been  convicted,  within  ten  years,  of  any 
felony  or  misdemeanor  involving  the  purchase  or 
sale  of  any  security  or  arising  out  of  the  conduct 
of  the  business  of  a  broker  or  dealer. 

[Yes  or  No]  :     No. 

(b)  Is  permanently  or  temporarily  enjoined 
from  engaging  in  or  continuing  any  conduct  or  prac- 
tice in  connection  with  the  purchase  or  sale  of  any 
security : 

[Yes  or  No]  :     No. 

(c)  Has  been  found  by  the  Commission  to  have 
violated  any  provision  of  the  Securities  Act  of  1933 
or  the  Securities  Exchange  Act  of  1934,  or  any  rule 
or  regulation  under  either  of  said  Acts. 

[Yes  or  No]  :     No. 

9.  Registrant  consents  that  notice  of  any  pro- 
ceeding before  the  Commission  in  connection  with 
the  application  or  with  registration  thereunder  may 
be  given  by  sending  notice  by  registered  mail  or 
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confirmed  telegram  to  the  person  named  below,  at 
the  address  given: 

Name :     Pohn  Pierce. 

Address:     1021  Bracken  Avenue, 
Las  Vegas,  Nevada. 

This  Form  Should  Be  Executed  by  the  Registrant 
(see  definitions)  Except  Where  B  on  Page  1  Has 
Been  Checked  (in  which  case  it  should  be  executed 
by  the  broker-dealer  predecessor  making  an  ap- 
plication for  registration  on  behalf  of  a  successor 
broker-dealer  to  be  formed  or  organized.) 

All  statements  contained  herein  are  true  and  cor- 
rect to  the  best  knowledge  and  belief  of  the  persons 
executing  this  form. 

Dated  at  Las  Vegas,  Nevada,  the  26  day  of  Oc- 
tober, 1954. 

(For  sole  proprietor)  : 

/s/  JOHN  PIERCE, 

(Proprietor) 
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Answer  to  Item  7 

Salesman  With  Lester  L.  LaFortune 
Las  Vegas,  Nevada— 1950-1952 

Financial  Statement  of  John  Pierce 
October  26,  1954 
Assets 

Cash  $  3,000.00 

House  and  Furniture 

1021  Bracken,  Las  Vegas 20,000.00 

Cadillac  Automobile  5,500.00 

Jewelry  &  Miscellaneous  3,500.00 

Showboat  Hotel,  Inc.  Stock 2,100.00 

Total  Assets  $34,100.00 

Liabilities 

Mortgage  on  house $  9,000.00 

Mortgage  on  car 1,500.00 

Miscellaneous  500.00 

Total  Liabilities 11,000.00 

Net  Worth $23,100.00 

State  of  California, 
County  of  Clark — ss. 

John  Pierce,  being  sworn,  deposes  and  says:  The  foregoing 
financial  statement  is  true  and  correct  to  the  best  of  my  knowl- 
edge and  belief. 

/s/  JOHN  PIERCE. 

Subscribed  and  sworn  to  before  me  this  26th  day  of  October, 
1954. 

(Seal)     /s/  EDWIN  J.  DOTSON, 

Notary  Public  in  and  for 
Said  County  and  State. 
My  commission  expires  2/19/54. 

Received  Oct.  28,  1954. 
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United   States   of  America   Before   the 
Securities  and  Exchange  Commission 

At  a  regular  session  of  the  Securities  and  Exchange 
Commission  held  at  its  office  in  the  City  of 
Washington,  D.  C,  on  the  5th  day  of  No- 
vember, 1954. 

In  the  matter  of 

JOHN  PIERCE,  1021  Bracken  Avenue,  Las  Vegas, 
Nevada. 

ORDER  FOR  PROCEEDINGS  AND  NOTICE 
OF  HEARING  PURSUANT  TO  SECTION 
15(b)  OF  THE  SECURITIES  EXCHANGE 
ACT  OF  1934. 

I. 
The  Commission's  public  official  files  disclose  that 
John  Pierce,  a  sole  proprietor,  hereinafter  some- 
times called  applicant,  filed  an  application  with  the 
Commission  on  October  28,  1954,  for  registration  as 
a  broker  and  dealer  pursuant  to  Section  15(b)  of 
the  Securities  Exchange  Act  of  1934.  Registration 
has  not  yet  become  effective. 

II. 

Members  of  its  staff  have  reported  to  the  Com- 
mission information  obtained  as  a  result  of  an  in- 
vestigation which  tends  to  show  that: 

A.  Since  on  or  about  January  1,  1951,  applicant, 
as  a  broker  and  dealer  has  made  use  of  the  mails 
and  the  means  and  instrumentalities  of  interstate 
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commence,  to  effect  .transactions  in,  and  to  induce 
the  ]  m^chaae.  ,and.  saler  of  securities, .  otherwise  than 
on  a  national  securities  exchange,  when  no  regis- 
tration -as1  a  broker  and  -dealer  was  -in-  effect  as  to 
applicant  under  "the  provisions  of  Section  15(b)  of 
'the  Securities  Exchange  Acf  of  19S4.'.v    — r 

B.  During  the  period  from  approximately  Oc- 
tober 1,  1951,  to  the  date  hereof,  applicant  sold  for 
and  purchased  for  certain  persons,  and  applicant 
"sold  to*  and'  purchased  from  certain  persons  certain 
securities ;  and  in  connection  with  the  purchases  and 
sajes  heretofore  mentioned  .made  false  and  mislead- 
ing  statements  of  material  facts  and  prnit.ted  to  state 
material-  facts  and.  ,emplo^ed  schemes, , artifices  and 
devices  in  that :  r-  r  \ , 

(a)  (1)  During  the  month  of  February,  1952,  ap- 

Jplicant>  solicited  and  iwduced  -a  certain^  person  to 

-entrust  to  applicant'  for  the  purposes  --oft  sale  1 ,000 

units 'consisting  of  ofre  share: -each  of  the  Preferred 

*and-- !  Common   stoc-k   of   La  s  "V^gas  -  -  Thoroughbred 

Uaeing-' dissociation,  a- corporation,  and  falsely  and 

fipaudulentilV  represented   that    he,    the    applicant, 

would  sell  200  units  thereof  at  a  price-  of  $3.00  per 

unit  and  800  units  thereof  at  a  price  of  $4.00  per  unit 

and  in  response  to  this  solicitation  and  inducement 

said  pefsofi  ffi'd,rin  "the  'month "of  February,  1952, 

deposit  with' "and  ¥nfrust'  to   applicant   said"  1,000 

units  of  the  Preferred  and 'Common  stock  of  Las 

Vegas  Thorough bi^&» iRacimr   Association,  endorsed 

fl$g  trans  Tot,  for  the.  useful  ud  purposes. .aforesaid. 
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(a)  (2)  '  'Thereafter  in  March,  1952,  applicant 
falsely  and  fraudulently  represented  to  fsaid  person* 
that  applicant  had  caused'  200  of  s'aid  units  to  be 
sold  at  a  price  of  $3.00  per  unit  and  that  applicant's 
check  in  the  sum  of  $600.00  then  and  there  delivered 
to.  said  person  represented  the  entire  proceeds  of 
said  sale. 

(&)  (3)  Thereafter  in  May,  1952,  applicant 
falsely  and  fraudulently  represented- to  said  person; 
that  he  had  'caused  200  additional  units  to  be  sold 
at  a  ririce'  of  $4.00  per  unit  and  that  applicant 's 
check  in  the  sum  of  $800.00' then  and  there  deliv- 
ered to  said  person  represented  the  entire  proceeds- 
of  said  sale.  Said  check  was  dishonored  by  the 
drawee  and  returned  through  intermediary  endors- 
ers to  said  person.  )  j  ■; 

-j  •  •  .:    --• ,..., .     |      .  , 

(a)  (4)  Thereafter  applicant  falsely  and  fraud- 
ulently represented  to  said  person  that  he,  the  ap- 
plicant, had  been  unable  to  complete  the  sale  re- 

-'  r  r  r  r 

ferred  to  in  the  preceding  sub-paragraph  for  the 
reason  that  it  was  not  then  possible' to  effect  trans- 
fers of  the  shares  on  the  books  of  the  corporation. 

(a)(5)  The  representations  and  inducements 
made  by  applicant  describee!  m  sub-paragraph 
(a)  (1)  of  paragraph  B  were  fake  and  fraudulent  in 
that  at  the  time  that  they'  were  made,  applicant 
knew  and  failed^ to  disclose  to  said  person  that  ap- 
plicant could  sell  and  intended  to  sell  all  of  said 
units  at  a  price  greatly  in  excess  of  $3.00  or  $4.00 
per  share,.. to  wit, r the. sum  of  $6.00  per  share,- and 
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sons  paid  the  purchase  price  of  $5,500  and  received 
delivery  from  applicant  of  a  certificate  for  1,100 
shares  of  said  common  stock  and  in  connection  with 
such  transaction  applicant  made  certain  false  and 
misleading  representations  and  omitted  to  disclose 
certain  material  facts  concerning,  among  other 
things,  the  source  of  such  stock  and  the  then  current 
market  price  of  such  stock. 

"C.  Applicant  effected,  otherwise  than  on  a  na- 
tional securities  exchange,  certain  of  the  transac- 
tions hereinabove  mentioned  in  paragraph  B  of  Sec- 
tion II  hereof. 

D.  Applicant  used  the  mails,  the  means  and  inr 
strufnentalities  of  interstate  commerce,  and  the 
means  and  instruments  of  transportation  and  com- 
munication in  interstate  commerce  in  effecting  cer- 
tain of  the  transactions  and  in  the  purchase  and 
sale  of  securities  as  hereinabove  set  forth  in  para- 
graph B  of  Section  II  hereof. 

,i  III. 

The  information  reported  to  the  Commission  by 
members  of  its  staff',  as  set  forth  in  .  Section  II 
hereof,  tends,  if  true,  to  show  that: 

A.  Applicant  violated  Section  17(a)  of  the  Se- 
curities-Act of  19:>3,  in  that  in  the  sale  of  securities 
by  the  use  of  means  and  instruments  of  transporta- 
tion and  communication  in  interstate  commerce  and 
by  use  of  the  mails,  applicant  employed  devices, 
schemes  and  artifices  to  defraud  and  obtained 
money  and  property  by  means  of  untrue  statements 
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of  material  facts  and  omissions  to  state  material 
facts  necessa'ry  in  or  to  make  the  statements  made, 
in  the  light  of  the  circumstance  imder  which' 'they 
were  made,  not  misleading,  and  engaged  in  transac- 
tions,, practices,  and. ,  a  course  of  business  .which 
would  and  did  operate  as  a  fraud ^and.  deceit  upon 
the  purchasers.      ,.  ..        ....... 

.  B.  Applicant  violated  Section  '15(a)1  of  the  Se- 
curities Exchange  Act  of  1934,  in  that  as1  a  broker  or 
dealer,  applicant  mftde  use  of1  the  mails  and  the 
means  and  instrumentalities  of  interstate' commerce 
to.  effect  transactions' ill,  and  tb  induce  the  rputtthase 
and  sale  of  securities  (other  than  exempted  securi- 
ties or  commercial  paper,  bankers'  acceptances,  or 
commercial  bills),  otherwise  than  on  a  national  se- 
curities exchange  without  being  registered  with  this 
Commission  in  accordance'  with  Sectibn  15(b)  of 
said  Act."'  !  "J 

C.  Applicant  violated  Section  10(b)  of  the  Se- 
curities Exchange  Act  of  1934,- in  that  by  use  of 
means  and  instrumentalities  of  interstate  commerce 
and  of  the.  mails  in  .comiection  with  ,the  purchase 
and  sale  of  securities  applicant  directly  and  in- 
directly employed  devices,  schemes  and  artifices  to 
defraud,  made  untrue  statements  of  material  facts 
and  omitted  to  state  material  facts  necessary  in 
order  to  make  the  statements  made-,'  inthedight  of 
the  circumstances  under'  which  thety  were  made,  not 
misleading,  and  engaged  in  acts,  practices*  and  a 
course  of  business  which  would  and  did  operate  as 
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a  fraud  and  deceit  upon  certain  customers  in  con- 
travention of  Rule  X-10B-5  prescribed  by  the  Com- 
mission under  said  section. 

D.  Applicant  violated  Section  15(c)(1)  of  the 
Securities  Exchange  Act  of  1934,  in  that  applicant 
made  use  of  the  mails  and  means  and  instrumentali- 
ties of  interstate  commerce  to  effect  transactions  in 
and  to  induce  the  purchase  and  sale  of  securities, 
otherwise  than  on  a  national  securities  exchange,  by 
means  of  manipulative,  deceptive  and  other  fraudu- 
lent devices  and  contrivances  as  denned  by  Rule 
X-1501-2(a)  and  (b)  adopted  by  the  Commission 
under  said  action. 

IV. 

The  Commission  having  considered  the  aforesaid 
information,  deems  it  necessary  and  appropriate  in 
the  public  interest  and  for  the  protection  of  in- 
vestors that  proceedings  be  instituted  to  determine: 

(a)  Whether  the  statements  set  forth  in  Section 
II  heretofore  are  true; 

(b)  whether  applicant  has  wilfully  violated  Sec- 
tion 17(a)  of  the  Securities  Act  of  1933; 

(c)  whether  applicant  has  wilfully  violated  Sec- 
tion 15(a)  of  the  Securities  Exchange  Act  of  1934; 

(d)  whether  applicant  has  wilfully  violated  Sec- 
tion 10(b)  of  the  Securities  Exchange  Act  of  1934 
and  Rule  X-10B-5  prescribed  by  the  Commission 
under  said  section; 

(e)  whether  applicant  has  wilfully  violated  Sec- 
tion 15(c)(1)   of  the  Securities  Exchange  Act  of 


Securities  and  Exchange  Commission  1  < 

1934  and  Rule  X-1501-2(a)  and  (b)  adopted  by  the 
Commission  under  said  section; 

(f)  whether  pursuant  to  Section  15(b)  of  the 
Securities  Exchange  Act  of  1934  it  is  in  the  public 
interest  to  deny  registration  to  applicant; 

(g)  whether  pursuant  to  Section  15(b)  of  the 
Securities  Exchange  Act  of  1934  it  is  necessary  or 
appropriate  in  the  public  interest  or  for  the  pro- 
tection of  investors  to  postpone  the  effective  date 
of  registration  of  applicant  until  final  determina- 
tion upon  the  question  of  denial. 

V. 

The  Commission  deeming  it  necessary  and  appro- 
priate in  the  public  interest  and  for  the  protection 
of  investors  that  the  effective  date  of  registration 
of  applicant  be  postponed  for  fifteen  (15)  days,  It 
Is  Ordered  that  the  said  effective  date  be  and  the 
same  hereby  is  postponed  until  December  12.  1954. 

It  is  further  ordered  that  a  hearing  be  held  before 
Edward  C.  Johnson,  Hearing  Examiner,  or  such 
other  hearing  examiner  as  the  Commission  may  des- 
ignate, at  11:00  a.m.,  on  November  22,  1954,  at  the 
office  of  the  Securities  and  Exchange  Commission, 
located  at  Room  1737,  U.S.  Post  Office  and  Court- 
house, 312  North  Spring  Street,  Los  Angeles  12, 
California  on  the  question  whether,  pursuant  to 
Section  15(b)  of  the  Securities  Exchange  Act  of 
1934,  it  is  necessary  or  appropriate  in  the  public 
interest  or  for  the  protection  of  investors  to  post- 
pone the  effective  date  of  registration  of  the  appli- 
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cant  until  final  determination  upon  the  question  of 
denial.  Upon  the  conclusion  of  the  hearing-  on  the 
question  of  such  postponement,  the  Hearing  Ex- 
aminer shall  forthwith  transmit  the  record  thereon 
to  the  Commission.  Proposed  findings  and  conclu- 
sions and  supporting  briefs  hereon,  pursuant  to 
Rule  IX (f)  of  the  Rules  of  Practice,  may  he  filed 
by  the  parties  with  the  Secretary  of  the  Commission 
on  or  before  November  30,  1954.  After  receipt  of 
the  said  record  and  of  any  proposed  findings  and 
supporting  briefs,  the  Commission  will  issue  its 
findings  and  opinion  on  the  question  of  postpone- 
ment forthwith,  if  it  then  finds  such  procedure 
necessary  and  permissible  under  Section  8(a)  of 
the  Administrative  Procedure  Act;  and  otherwise 
the  Commission  will  make  provisions  for  any 
further  procedure  which  it  finds  necessary  or  ap- 
propriate. 

It  is  further  ordered  that,  following  the  above- 
mentioned  hearing,  a  further  hearing  be  held  before 
the  aforesaid  Hearing  Examiner  for  the  purpose 
of  taking  evidence  on  the  question  of  denial  of  reg- 
istration to  applicant.  Upon  the  completion  of  the 
taking  of  evidence  on  these  matters  the  Hearing  Ex- 
aminer shall  prepare  a  recommended  decision  pur- 
suant to  Rule  IX (b)  of  the  Rules  of  Practice, 
unless  such  decision  is  waived,  and  shall  transmit 
the  same  with  the  record  of  the  hearing  to  the  Com- 
mission. 

Tt  is  further  ordered  that  this  order  and  notice 
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shall  be  served  on  applicant  personally  or  by  reg- 
istered mail  forthwith. 

In  the  absence  of  an  appropriate  waiver,  no 
officer,  or  employee  of  the  Commission  engaged  in 
the  performance  of  investigative  or  prosecuting 
functions  in  this  or  any  factually  related  proceed- 
ing will  be  permitted  to  participate  or  advise  in  the 
decision  upon  this  matter  except  as  witness  or  coun- 
sel in  proceedings  held  pursuant  to  notice.  Since 
this  proceeding  is  not  "rule  making"  within  the 
meaning  of  Section  4(c)  of  the  Administrative  Pro- 
cedure Act,  it  is  not  deemed  to  be  subject  to  the 
provisions  of  that  Section  which  might  delajr  the 
effective  date  of  any  final  Commission  action. 

By  the  Commission. 

ORVAL  L.  DuBOIS, 

Secretary. 


United  States  of  America 
Before  the   Securities   and   Exchange   Commission 

At  a  regular  session  of  the  Securities  and  Exchange 
Commission  held  at  its  office  in  the  City  of 
Washington,  D.  C,  on  the  1st  day  of  Decem- 
ber, A.D.,  1954. 

In  the  Matter  of 

JOHN  PIERCE,  1021  Bracken  Avenue,  Las  Vegas, 
Nevada. 

AMENDING  ORDER 

The  Commission  having,  by  order  dated  Novem- 
ber 5,  1954,  instituted  proceedings  pursuant  to  Sec- 
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tion  15(b)  of  the  Securities  Exchange  Act  of  1934, 
iii  the  above-entitled  matter  and  having,  by  order 
dated  November  24,  1954,  amended  Section  II  of 
said  order; 

The  Division  of  Trading  and  Exchanges  having 
filed  a  motion  that  Sections  II,  III  and  IV  of  said 
order  be  amended ; 

It  appearing  to  the  Commission  that  members  of 
its  staff  have  information  which  tends  to  establish 
the  alleged  facts  referred  to  in  such  proposed 
amendments ; 

It  is  ordered  that  Section  II  of  said  order,  as 
amended,  be,  and  the  same  hereby  is,  amended  by 
adding  thereto  Paragraph  N  to  read  as  follows: 

E.  As  a  document  supplemental  to  his  applica- 
tion for  registration,  referred  to  in  Section  I  of 
said  order,  applicant  filed  a  statement  of  financial 
condition  which  is  false  and  misleading  with  re- 
spect to  applicant's  liabilities  in  that  said  statement 
stated  that  applicant's  liabilities  were: 

Mortgage  on  home $  9,000 

Mortgage  on  car 1,500 

Misc r>oo 


$11,000 


when,  in  fact,  at  the  time  of  the  filing  of  said  appli- 
cation and  said  financial  statement,  applicant  had, 
in  fact,  other  liabilities  in  an  amount  in  excess  <»i' 
$3,000. 
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It  is  further  ordered  that  Section  III  of  said 
order  be  amended  to  include  Paragraph  E  to  read 
as  follows: 

E.  Applicant  violated  Section  15(b)  of  the  Se- 
curities Exchange  Act  of  1934,  and  Rule  X-15B-8 
adopted  by  the  Commission  under  such  section  in 
that  he  wilfully  made  in  his  statement  of  financial 
condition  filed  with  the  application  for  registra- 
tion false  and  misleading  statements  with  respect 
to  his  liabilities. 

It  is  further  ordered  that  Section  IV  of  said 
order  be  amended  to  include  Paragraphs  (h)  and 
(i)  to  read  as  follows: 

(h)  Whether  applicant  in  the  statement  of 
financial  condition  filed  with  his  application 
for  registration  has  wilfully  made  any  state- 
ment which  at  the  time  and  in  the  light  of  the 
circumstances  under  which  it  was  made  was 
false  and  misleading  with  respect  to  any  ma- 
terial facts; 

(i)  whether  applicant  has  wulfully  violated 
Section  15(b)  of  the  Securities  Exchange  Act 
of  1934,  and  Rule  X-15B-8  prescribed  by  the 
Commission  under  said  section. 

By  the  Commission. 

orval  l.  Dubois, 

Secretary. 
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United  States  of  America  Before  the  Securities 
and  Exchange  Commission 
(Copy) 

In  the  Matter  of 

JOHN  PIERCE,  1021  Bracken  Avenue,  Las  Vegas, 
Nevada. 

RESPONDENT'S  PETITION  FOR  REHEAR- 
ING OF  THE  COMMISSION'S  FINDINGS 
AND  OPINION 

Respondent  John  Pierce  respectfully  petitions 
the  Commission  to  grant  a  rehearing  with  respect 
to  the  Findings  and  Opinion  dated  August  16,  1955, 
which  it  has  adopted  and  to  adopt,  in  lieu  thereof, 
the  Recommended  Decision  of  the  Hearing  Exam- 
iner herein  dated  February  8,  1955.  Respondent 
also  requests  that  the  Commission  grant  him  oral 
argument  on  this  petition  for  rehearing. 

The  grounds  for  the  petition  for  rehearing  are: 

I. 

The  opinion  adopted  by  the  Commission  misstates 
the  facts  developed  in  the  record;  disregards  the 
findings  of  the  Hearing  Examiner  based  on  conflict- 
ing evidence ;  and  is  not  supported  by  the  evidence. 

II. 

The  public  interest  does  not  require  denial  of 
respondent's  registration.  He  has  already  been  pun- 
ished heavily  for  his  past  failure  to  register  as  a 
broker-dealer. 
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The  Hayward  Transaction 

The  Hearing  Examiner  who  saw  the  witnesses 
and  heard  the  evidence  devoted  IS1/)  pages  of  his 
Recommended  Decision  to  a  careful  review  of  the 
facts  of  this  transaction.  He  found  that  the  charges 
of  fraud  "have  not  been  proven."  (R.D.*  P.  23) 
He  found  the  testimony  "contradictory  in  part  and 
confusing  and  indecisive  in  other  parts."  (R.D. 
P23) 

The  opinion  adopted  by  the  Commission  dis- 
cusses the  Hayward  transaction  in  a  mere  2  pages. 
(The  testimony  of  Hayward  himself  covered  73 
pages  of  the  Transcript  and  other  witnesses  also 
testified  about  his  transaction.)  The  Opinion 
adopted  by  the  Commission  doesn't  mention  the 
findings  of  the  Hearing  Examiner  nor  the  evidence 
supporting  his  findings.  The  Opinion  adopted  by 
the  Commission  creates  a  delusive  appearance  of 
certainty  by  a  combination  of  suppressions  and  mis- 
statements, as  follows: 

On  page  5  of  the  Commission's  Opinion  it  is 
stated  in  effect  that  early  in  1952  Hayward  asked 
Pierce  to  try  and  sell  his  stock  for  $5.00.  The  Hear- 


*Explanation  of  abbreviations : 

R.D.  Recommended  Decision  of  Hearing  Ex- 
aminer, February  8,  1955. 

Tr.  Transcript  of  hearing  before  Hearing- 
Examiner. 

CO.  Commission's  Opinion  dated  August  16, 
1955. 
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tag  Examiner  placed  this  conversation  as  prior  to 
January  1952.  (R.D.  p.  12)  Actually  Hay  ward  tes- 
tified (correctly  we  believe) 

" Dates  don't  mean  a  great  deal  to  me,  that  long 
ago."  (Tr.  p.  55.) 

Consequently,  efforts  to  fix  precisely  the  dates  of 
various  verbal  understandings  cannot  succeed  if  at- 
tention is  paid  to  the  actual  testimony. 

Furthermore  the  picture  is  distorted  because  the 
opinion  omits  Hay  ward's  testimony  that  previously 
Pierce  at  one  time  told  him  he  could  sell  and  make 
a  profit  and  Hay  ward  declined  to  sell.  (Tr.  p.  56,  93, 
102,  121) 

2.  The  opinion  adopted  by  the  Commission  states 
(CO.  p.  6)  : 

''Mr.  H.  had  no  independent  knowledge  with  re- 
spect to  the  price  of  the  Racing  Association  units 
and  relied  entirely  upon  applicant's  representations 
as  to  their  sale  value." 

It  is  the  opinion  of  Respondent's  Counsel  that 
this  statement  wouldn't  have  been  accepted  by  the 
Commission  if  the  Commission  had  been  familiar, 
as  the  Hearing  Examiner  was,  with  the  record. 

Hayward  testified  (Tr.  p.  107-108)  that  prior  to 
his  decision  to  sell  he  visited  the  track  "several 
times"  "I  am  not  a  beginner;  that  is  my  business. 
I  am  around  construction  all  the  time  *  *  *" 

Hayward  testified,  that  he  conferred  with  "Mr. 
Smoot  and  Mr.  John  La  Fortune"  as  well  as  with 
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Mr.  Pierce.  (TV.  p.  108).  Smoot  was  the  first  presi- 
dent and  promoter  of  the  track.  (Tr.  p.  432)  La 
Fortune  was  the  underwriter.  (Tr.  p.  24,  608)  A 
shrewd  businessman  who  examined  the  work  in 
progress  and  conferred  with  at  least  the  president 
and  underwriter  as  well  as  with  Pierce  cannot 
properly  be  said,  as  does  the  Commission's  opinion, 
to  have  "relied  entirely"  on  Pierce. 

The  unsupported  statement  in  the  Commission's 
Opinion  that  Hayward  relied  wholly  on  Pierce  as 
to  price  appears  contrary  to  the  evidence.  The  find- 
ing of  the  Hearing  Examiner  that  Hayward  "drew 
his  own  opinion"  (R.D.  p.  13)  and  was  a  "compe- 
tent, successful  and  shrewd  businessman"  (R.D. 
p.  23)  is  wholly  correct. 

3.  The  opinion  adopted  by  the  Commission 
flatly,  and  incorrectly,  states  (CO.  p.  6)  that 

"on  the  basis  of  applicant's  representation  that 
the  $5  price  Mr.  H.  desired  was  not  obtainable, 
the  latter  agreed  to  accept  $3  and  $4  for  the 
units  to  be  sold." 

The  facts,  of  course,  aren't  that  simple. 

Mr.  Hayward  testified : 

"Q.     Were  these  figures  suggested  by  Mr. 
Pierce,  what  he  could  get  for  the  stock? 
"A.     I  don't  recall,  actually." 
(Tr.  p.  100) 

4.  The  opinion  adopted  by  the  Commission 
states : 
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"applicant  purported  to  act  on  Mr.  H.'s  behalf 
to  secure  for  him  the  best  price  obtainable." 
(CO.  p.  6) 

This  statement  confirms  our  suspicion  that  the 
Commissioners  have  read  neither  the  record,  the 
Hearing  Examiner's  Recommended  Decision,  nor 
Respondent's  Briefs.  Otherwise  we  think  that  that 
statement  would  not  have  been  adopted. 

Mr.  Hayward  testified  in  answer  to  questions  by 
Pierce's  counsel  as  follows: 

"Q.     And   the    oral    arrangement    was    that 
you  were  to  get  $3  for  200  shares  and  $4  for 
the  balance,  is  that  correct? 
"A.     That's  right." 
(Tr.  p.  92) 

The  Hearing  Examiner  properly  recognized  that 
this  was  a  decisive  point.  Consequently,  to  avoid  any 
possibility  of  misunderstanding,  he  went  over  the 
same  ground  with  sharply  pointed  questions. 

"Q.  Was  that  your  understanding?  You 
didn't  care  whether  he  sold  them  for  $10.00 
or  $20.00  just  so  long  as  you  got  $4.00,  is  that 
your  testimony?  That  is  all  I  want  to  know. 

"A.     Yes." 

(Tr.  p.  97) 

If,  as  Hayward  testified,  he  didn't  care  whether 
or  not  Pierce  sold  the  shares  for  $10  or  $20,  it  ob- 
viously couldn't  be  fraudulent  for  Pierce  to  sell  the 
shares  for  $6. 
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5.  The  Opinion  adopted  by  the  Commission  ig- 
nores the  fact  that  on  over-the-counter  shares  it  is 
proper  for  a  broker-dealer  to  make  a  profit.  The 
Commission  knows  that  in  over-the-counter  stocks 
there  is  an  "inside"  price  and  an  "outside"  price. 
The  price  quoted  by  reputable  dealers  when  one 
wishes  to  sell  is  different  from  the  price  quoted 
when  one  wishes  to  buy.  And  properly  so.  A  dealer 
is  entitled  to  earn  a  living.  An  expert  from  the  Com- 
mission's staff  testified  as  follows: 

"Q.     *  *  *  reputable  dealers  may  quote  differ- 
ent prices  for  the  same  day,  is  that  correct? 
"A.     Yes  *  *  *" 

(Tr.  p.  471) 

"Q.  And  that  if  one  customer  goes  to  the 
dealer  and  says  he  wants  to  buy  and  another 
customer  comes  in  and  says  he  wants  to  sell, 
and  both  tell  the  dealer  that  they  want  to 
transact  their  business  at  the  market,  the  dealer 
will,  nevertheless,  and  properly  so,  tell  the 
people  who  are  selling  that  the  market  is  this 
and  for  the  people  who  are  buying,  the  market 
is  this,  is  this  correct1?" 

"A.     That  is  correct,  sir. 

"Q.  And  when  he  tells  the  seller  that  the 
market  price  is  such  and  such  for  a  selling 
customer,  he  will  be  quoting  a  different  figure 
from  the  figure  which  he  gives  to  the  customer 
who  wants  to  buy  at  the  market;  is  that  your 
understanding  % 

"A.     Yes,  sir,  it  is." 
(Tr.  p.  473) 
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The  testimony  by  the  Commission's  own  expert 
confirms  that  Pierce  could  properly  represent  the 
market  to  be  different  for  a  person  seeking  to  sell 
from  what  it  would  be  for  a  person  seeking  to  buy. 
Consequently  even  if  he  had  quoted  different  prices 
to  those  seeking  to  sell  from  those  who  sought  to 
buy,  that  is  no  evidence  of  fraud.  Pierce,  like  the 
rest  of  us,  is  entitled  to  earn  a  living.  And  since 
Hayward  expressly  testified  that  Pierce  was  en- 
titled to  sell  his  stock  for  more  than  $4  if  he 
could,  it  is  unjustifiable  for  the  Commission  to  find 
fraud  in  what  Hayward  himself  (who  knew  the 
understanding  better  than  any  of  us)  didn't  regard 
as  improper. 

6.  The  opinion  adopted  by  the  Commission  er- 
roneously states  (CO.  p.  7)  that  Pierce  was  fraudu- 
lent in  his  accounting  to  Hayward  of  the  proceeds 
of  the  stock  sales. 

The  correct  view  of  this  matter  must  be  based  on 
the  entire  relationship  between  the  parties,  not  on 
selected  fragments. 

Hayward  testified  that  prior  to  September,  1952, 
Pierce  came  to  him  and  said  he  had  sold  his  stock 
but  would  like  a  delay  in  paying. 

"Q.  And  what  did  you  say  to  that,  Mr. 
Hayward  ? 

"A.  It  was  agreeable  to  me.  I  knew  I  would 
get  it. 

"Q.  You  were  willing  to  grant  him  the  de- 
lay, is  that  correct? 
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"A.     Oh,  yes." 
(Tr.  p.  76) 

True,  there  was  delay  in  paying  Mr.  Hayward. 
But  he  was  willing  to  grant  delay.  Pierce,  who 
knew  Hayward  well,  was  aware  of  that.  Conse- 
quently, there  was  no  fraud.  Hayward  regarded 
this  as  "gravy"  (Tr.  p.  69).  He  was  willing  that 
Pierce  consider  it  a  loan. 

Consequently  there  was  no  proof  of  fraud. 

Law 

In  the  case  of  Universal  Camera  Co.,  vs.  National 
Labor  Relations  Board  340  U.S.  474  (1951)  the 
Supreme  Court  reversed  a  decision  of  the  Board 
that  was  inconsistent  with  the  findings  of  the  Hear- 
ing Examiner  (as  here)  :  In  that  case  the  Supreme 
Court  stated: 

"*  *  *  on  matters  where  the  Hearing  Com- 
missioner having  heard  the  evidence  and  seen 
the  witnesses  is  best  qualified  to  decide,  the 
agency  should  be  reluctant  to  disturb  his  find- 
ings unless  error  is  clearly  shown." 
340  U.S.  474,  494 

"The  committee  reports  also  made  it  clear 
that  the  sponsors  of  the  legislation"  [the  Ad- 
ministrative Procedure  Act]  "thought  the 
statute  gave  significance  to  the  findings  of  the 
examiner. ' ' 

340  U.S.  474,  496 
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"*  *  *  the  standard  of  proof  specifically 
required  of  the  Labor  Board  by  the  Taft- 
Hartley  Act  is  the  same  as  that  to  be  exacted 
by  the  Courts  in  reviewing  every  administra- 
tive action  subject  to  the  Administrative  Pro- 
cedure Act." 

340  U.S.  474,  487 

"The  findings  of  an  examiner  are  to  be  con- 
sidered along  with  the  consistency  and  inherent 
probability  of  testimony  *  *  *  The  significance 
of  his  report,  of  course,  depends  largely  on  the 
importance  of  credibility  in  the  particular 
case." 

340  U.S.  474,  496 

On  remand  to  the  Circuit  Court  of  Appeals  the 
order  of  the  Board  (which  overruled  its  own  hear- 
ing officer — as  here)  was  reversed.  The  Circuit 
Court  of  Appeals,  speaking  through  the  distin- 
guished Learned  Hand,  C.  J.  stated: 

"*  *  *  we  are  not  to  be  reluctant  to  insist 
that  an  examiner's  findings  on  veracity  must 
not  be  overruled  without  a  very  substantial  pre- 
ponderance in  the  testimony  as  recorded." 

NLRB  vs.  Universal   Camera   190   F    (2) 
429,  430. 

There  is  another  consideration.  According  to  Pro- 
fessor Cooper  of  the  University  of  Michigan  Law 
School  (consultant  to  one  of  the  Hoover  Commis- 
sion Task  Groups)  it  is  the  Securities  and  Ex- 
change Commission  practice  for  the  Commission  not 
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to  read  the  record  but  to  rely  on  a  digest  prepared 
by  its  staff.  (41  American  Bar  Association  Journal 
707 — August  1955).  The  professor  comments  that 
this  practice: 


a  *    *    * 


illustrates  the  great  difficulty  that  in- 
heres where  the  members  of  the  agency  must 
rely  on  the  judgment  and  judicial  abilities  of 
junior  staff  assistants  to  weigh  the  evidence." 
(41   American   Bar   Assn.   Journal   707 — 
Aug.  1955,  p.  708) 

This  practice,  it  seems,  contravenes  the  high 
standards  that: 

"The  one  who  decides  must  hear." 
Morgan,  vs.  U.S. 

298  U.S.  468,  481  (1936) 

Furthermore  why  not  rely  on  the  Hearing  Ex- 
aminer to  weigh  the  evidence?  He  heard  it  and  ob- 
served the  demeanor  of  the  witnesses.  In  our  earlier 
brief  we  cited  authority  to  show  that  he,  and  not 
junior  staff  assistants,  is  the  proper  person  to 
"weigh  the  evidence." 

In  the  present  case  the  opinion  adopted  by  the 
Commission,  so  far  as  the  Hayward  transaction 
is  concerned,  ignores  the  conclusions  of  the  learned 
Hearing  Examiner  as  to  veracity.  It  is  contrary  to 
the  evidence  and  his  findings.  Consequently  the 
S.E.C.  opinion  appears  contrary  to  law.  Respond- 
ent is  entitled  to  a  rehearing. 
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B. 

Transactions  With  Other  Persons.  The  Opinion 
adopted  by  the  Commission  finds  that  fraud  was 
not  proved  in  any  of  the  other  charges  ventilated 
in  extenso  at  the  hearing.  Respondent  believes  the 
statement  in  the  Commission's  Opinion  of  these 
transactions  is  couched  in  language  that  unfairly 
reflects  on  Respondent.  However,  charges  are  not 
evidence.  The  express  finding  that  fraud  was  un- 
proved, in  each  case,  is  a  complete  vindication  of 
Respondent,  as  to  these  items.  It  was,  however,  an 
unfortunate  burden  on  him  to  have  to  spend  days 
clearing  himself  of  unfounded  charges. 

C. 

Financial  Statement.  The  Hearing  Examiner's 
Recommended  Decision  devoted  7  pages  to  an  analy- 
sis of  this  point  and  concluded  the  omissions  were 
inadvertent  and  not  wilful.  The  Hearing  Examiner 
heard  the  witnesses.  He  was  in  position  to  judge 
the  credibility  of  respondent's  explanation.  The 
opinion  adopted  by  the  Commission  devotes  less 
tli an  one  full  page  to  this  topic.  It  ignored  the  prin- 
cipal facts  found  by  the  Hearing  Examiner. 

The  financial  statements  as  filed  showed  a  net 
worth  of  $23,100.  If  miscellaneous  liabilities  had 
been  listed  at  $3,500  instead  of  $500  there  could 
have  been  no  complaint.  At  the  hearing  it  also  ap- 
peared, and  the  Hearing  Examiner  found,  that 
Pierce  had  inadvertently  omitted   an  asset  worth 
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more  than  double  the  omitted  liabilities.  (R.D.  p.  35 
and  36) 

Pierce  carried  no  margin  accounts.  Consequently 
there  was  no  requirement  that  he  show  any  particu- 
lar net  worth. 

The  Hearing  Examiner's  conclusion  that  Pierce's 
net  worth  was  at  least  as  great  as  set  forth  in  his 
financial  statement  is  not  disputed  in  the  opinion 
adopted  by  the  Commission.  The  fact  that  both 
assets  and  liabilities  were  omitted  confirms  the 
finding  of  the  Hearing  Examiner,  who  heard  the 
testimony,  that  the  omission  was  inadvertent  (R.D. 
p.  38-39)  The  Commission's  opinion  in  improperly 
overruling  the  Hearing  Examiner  on  this  matter  of 
veracity,  is  contrary  to  law: 

"*  *  *  on  matters  where  the  Hearing  Com- 
mission having  heard  the  evidence  and  seen 
the  witnesses,  is  best  qualified  to  decide,  the 
agency  should  be  reluctant  to  disturb  his  find- 
ings unless  error  is  clearly  shown." 

Universal  Camera  vs.  NLRB,  340  U.S.  474, 
494. 
"we  are  not  to  be  reluctant  to  insist  that  an 
examiner's  findings  on  veracity  must  not  be 
overruled  without  a  very  substantial  prepon- 
derance in  the  testimony  as  recorded." 

NLRB  vs.   Universal   Camera   190  F    (2) 
429,  430. 

Here  the  Hearing  Examiner  found  in  accordance 
with  Pierce's  testimony  that  the  omission  was  in- 
advertent. 
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"Mr.  Pierce,  why  didn't  you  include  this 
lease  as  an  asset? 

The  Witness :  It  was  not  intentional.  It  was 
inadvertent,  The  same  thing  goes  for  those 
personal  obligations  that  I  had.  None  of  them 
were  intentional." 

(Tr.  p.  580) 

The  examination  of  Pierce  was  searching.  The 
Hearing  Examiner's  finding  cannot  properly  be 
overruled  unless  error  is  "clearly  shown"  or  "a 
very  substantial  preponderance  in  the  testimony" 
against  it.  Neither  test  has  been  met,  Consequently 
it  was  legally  erroneous  for  the  Commission  to  ig- 
nore the  Hearing  Examiner's  finding  on  this  point. 

D. 

Public  Interest,  Mr.  Pierce  testified  (Tr.  p.  570) 
that  denial  of  registration  would  work  a  serious 
hardship  on  him: 

"*  *  *  in  the  years  that  I  have  been  in  Las 
Vegas,  I  have  established  a  fairly  good  repu- 
tation and  made  some  good  contacts  and  there 
is  no  question  that  I  can  use  my  registration 
honestly  and  logically  to  make  a  permanent 
business  of  it." 

"Q.  And  do  you  desire,  at  this  time,  to  be 
registered  and  to  comply  with  the  applicable 
regulations  of  the  Securities  and  Exchaiiuc 
Commission  ? 

"A.     Yes  I  do." 
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The  Hearing  Examiner,  who  heard  the  testimony, 
was  impressed  by  Pierce's  sincerity  and  found  that: 

"it  would  appear  that  Respondent  has  not 
only  learned  the  error  of  his  ways,  but  these 
proceedings  have  been  lengthy  and  costly  and 
furthermore,  since  his  application  for  regis- 
tration has  been  postponed  for  a  considerable 
period  of  time  as  a  result  of  these  proceedings, 
I  conclude  that  the  public  interest  would  not 
necessarily  be  served  by  the  imposition  of  any 
additional  penalty." 
(R.D.  p.  43) 

The  imposition  of  the  drastic  penalty  of  denial 
can  properly  rest  only  on  the  premise  that  such  is 
necessary  to  protect  the  public  from  Pierce.  But 
the  record  affirmatively  shows  that  that  is  not  neces- 
sary. The  Commission  investigated  hundreds  of  his 
transactions.  Only  one — Hayward's — is  now  claimed 
to  have  been  improper.  And  even  there  it  is  sig- 
nificant that  both  Hayward,  the  shrewd  business- 
man who  was  a  party  to  the  transaction,  and  the 
learned  Hearing  Examiner  who  heard  the  testi- 
mony, both  concluded  that  Pierce  had  not  acted  im- 
properly. Since  that  time  Pierce  has  had  the  pen- 
alty of  these  proceedings  imposed  on  him.  Conse- 
quently, it  appears  highly  unlikely  that  such  a 
transaction  would  occur  in  the  future. 

Looked  at  objectively  we  find  but  one  possibly 
improper  transaction  out  of  several  hundred  inves- 
tigated by  the  Commission. 
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That  doesn't  show  a  propensity  to  fraud.  On  the 
contrary.  Furthermore,  in  view  of  the  finding  of 
the  Hearing  Examiner,  who,  unlike  the  Commis- 
sioners heard  the  witnesses  and  knows  what  the  tes- 
timony actually  was,  there  was  no  fraud  even  in 
that  transaction. 

Against  such  a  background  the  imposition  of 
more  than  a  temporary  suspension  on  account  of 
the  Hayward  transaction  would  appear  arbitrary 
and  excessive. 

Pierce's  failure  to  register  earlier  was  clearly 
wrong.  But  now  he  wants  to  correct  that.  He  has 
already  suffered  a  ten  month's  denial.  He  has  been 
forced  to  incur  substantial  court  costs.  The  odd 
thing  is,  of  course,  that  he  was  unmolested  until, 
acting  on  the  advice  of  present  counsel,  he  sought  to 
register  and  regularize  his  activities.  Now  he  has 
the  book  thrown  at  him.  That  appears  unjustified. 

Based  on  past  experience,  the  public  won't  be 
injured  by  Pierce's  registration  becoming  effective 
because,  in  the  past,  he  hasn't  injured  the  public 
with  the  single  possible  exception  of  the  disputable 
Hayward  transaction.  Consequently  the  record 
affirmatively  shows,  as  the  Hearing  Examiner  found 
that: 

"the  public  interest  will  be  served  by  per- 
mitting this  application  to  become  effective 
forthwith." 

(R.D.  p.  43) 
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Conclusion 

Respondent  requests  oral  argument  so  he  will 
know  that  the  arguments  in  his  briefs  and  the  Rec- 
ommended Decision  of  the  Hearing  Officer  will  ac- 
tually come  to  the  attention  of  the  Commissioners. 
A  rehearing  should  be  granted  and  the  Recom- 
mended Decision  of  the  Hearing  Examiner  adopted 
by  the  Commission.  The  present  Commission  Opin- 
ion isn't  supported  by  the  record.  Contrary  to  law, 
it  fails  to  give  proper  weight  to  the  findings  of  the 
Hearing  Examiner.  The  penalty  imposed  on  Pierce, 
who  has  already  suffered  severely  and  been  sus- 
pended for  nearly  ten  months  is  excessive,  cruel  and 
unusual.  An  excessive  penalty  is  unjust,  unwise  and 
harmful  to  all  concerned.  A  rehearing  is  called  for. 

Respectfully, 

JOHN  G.  SOBIESKI, 

EDWIN  J.  DOTSON, 

Attorneys  for  John  Pierce. 

Dated  September  21,  1955. 
Filed  September  26,  1955. 
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two  bedroom  home  in  the  Huntridge  area.  Since  we 
can  only  sleep  in  one  bed  at  a  time,  you  and  your 
lovely  wife  are  always  welcome  to  visit  with  us  for 
as  long  as  you  like. 

Kindest  regards  to  your  wife  and  kids  and  all 
the  fellows  I  know  in  Santa  Barbara.  Hope  to  hear 
from  you  soon. 

Sincerely  yours, 

/s/  JOHN  PIERCE. 

TP/psp  :Enc. 
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EXHIBIT  No.  CX5 

Prepared  from  Journal  and  Ledger  and  Ctf.  Stubs  and  Ctfs.  of  Las  Vegas  Thoroughbred  Racing  Ass'n  Records  7/21/54  by  C.  R.  Burr  and  S.  W.  McNair 


Trace  to  Original  Source 

Date 

Common  Ctf.  No. 

Common  Shares 

Name  of 

Date 

Common  Ctf.  No. 

Common  Sharea 

Name  of 

Date 

Common  Ctf.  No. 

Common  Sharea 

Name  of 

6/27/50 

4489  orig. 

1000 

Herman  Miller 

11/   1/51 
11/   1/51 

11/  1/51 
11/  1/51 

10492 
10489 
10490 
10491 

10 
20 
20 
40 

Steve  Juran 
Mary  Taverne 
Joseph  Taverne 
Rose  Taverne 

6/27/50 

4489  orig. 

1000 

Herman  Miller 

11/  1/51 

10493 

20 

Maxine  Juran 

6/27/50 

4489 

1000 

Herman  Miller 

11/  6/51 

10495 

890  of  1100 

Fox 

7/20/50 

3744  orig. 

1000 

J.  M.  Smoot 

10/18/51 

10435 

100 

J.  M.  Smoot 

100  of 

" 

7/20/50 

3744  orig. 

J.  M.  Smoot 

10/18/51 
1/28/50 

10436 
3845  orig. 

100 
100 

1300 

J.  M.  Smoot 
W.  A.  Albury 

11/17/51 
11/  6/51 

10514 
10496 

25  of 
85  of 

15 

75 

1300 

W.  A.  Albury 
J.  M.  Smoot 

11/21/50 

5918  orig. 

1000 

Hayward* 

2/20/52 

10591 

400 

Fox 

5/18/50 

2624  orig. 

50 

Bev.  Randall 

2/20/52 

10592 

50 

Coffey 

5/18/50 

2623  orig. 

25 

R,  W.  Randall 

2/20/52 

10593 

25  of 

50 

Coffey 

11/21/50 

5918 

1000 

B  &  S  Weinshenk 

25  of 

" 

1/26/51 

7018  orig. 

200 

Hayward* 

2/21/52 

10594 

600  of  775 

Pierce 

B  &  S  Weinshenk 

175  of 

" 

2/21/52 

10594 

775 

J.  Pierce 

3/25/52 

10608 

500 

Ramies 

stub  dated 

12/20/51 

3/25/52 

10609 

275 

J.  Pierce 

3/25/52 

10609 

275 

J.  Pierce 

3/26/52 

10612 

400 

Wm.  Fox 

12/14/50 

6369  orig. 

100 

J.  Smoot 

5/18/50 

2622  orig. 

25 

L.  S.  Randall 

Total 

3750 

; 

3750 

*Stub  2/21/51. 
Dated  11/25/54. 
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Prepared  from  Journal  &  Ledger  of  Las  Vegas  Thoroughbred  Racing  Ass'n  7/21/54  by  Charles  R.  Burr  &  Clifford  L.  Roop 


Date 

Preferred  Ctf.  No. 

Pfd.  Shares 
Orig.  Issue 

Name  of 

Date 

Preferred  Ctf.  No. 

Pfd.  Shares 

Name  of 

Date 

Trace  to  Original  Source 
Preferred  Ctf.  No.          Pfd.  Shares 

Name  of 

5/18/50 

2484 

25 

Ronald  Win.  Randall 

2/21/52 

2484 

25 

Ronald  Wm.  Randall 

5/18/50 

2485 

50 

Beverly  Randall 

2/21/52 

2485 

50 

Beverly  Randall 

2/21/52 

9604 

775 

J.  Pierce 

11/21/50 

5111 

1000 

B.  B.  or  C.  Hayward 

2/21/52 

5111 

1000 

E.  B.  or  Claire  Hayward 

2/21/52 

9605 

500 

Fox 

1/26/51 

6149 

200 

Bernyce  &  S.  Weinshank 

2/21/52 

6149 

200 

Bernyce  &  S.  Weinshank 

3/25/52 

9604 

775 

John  Pierce 

3/25/52 
3/25/52 

9615 
9616 

500 
275 

Ramies 
J.  Pierce 

5/18/50 

2483 

25 

Lee  S.  Randall 

3/26/52 

2483 

25 

Lee  S.  Randall 

7/  3/50 

3282 

100 

W.  A.  Albury 

3/26/52 

3282 
9616 

100 
275 

W.  A.  Albury 
John  Pierce 

3/26/52 

9618 
9623 

400 
10 

Fox 

W.  A.  Albury 

10/30/50 

4497 

20 

May  Dickinson 

3/26/52 

4497 

20 

May  Dickinson 

9624 

10 

J.  Pierce 
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8/30/51 

8077 

8/30/51 

8078 

1/  2/51 

5738 

12/16/50 

5571 

4/18/50 

1632 

6/19/50 

3024 

11/20/50 

5032 

7/10/50 

3352 

7/14/51 

7426 

12/31/50 

5733 

8/24/51 

8122 

8/24/51 

8123 

10/  9/50 

4397 

11/  1/50 

4596 

12/21/50 

5653 

Prepared  from  Journal  &  Ledger  of  Las  Vegas  Thoroughbred  Racing  Ass'n  Except  for  Pfd.  Ctf.  Nos.  Obtained  by  Telephone  July  28,  1954 — Roop 

Date  Pfd.  Ctf.  No.  Common  Ctf.  No.  No.  of  Shares  Reissued  In  Name  of 

if.  No.  No.  of  snares  original  issue  in  name  or 

8955 

8956 

6596 

6428 

1770 

3194 

5840         200       Landegger  ilO/ 

3605 

8305 

6590 

9000 

9001 


5194 
5400 
6510 


No.  of  Shares 

Original  Issue  in  Name  of 

200 

Emery 

100 

Emery 

100 

Bashaw 

100 

Englehart 

100 

Ferguson 

100 

E.  Howard 

200 

Landegger 

250 

Mintz 

40 

Mintz 

250 

Mintz 

50 

E.  Warren 

50 

I.  Warren 

200 

F.  A.  or  M.  Smith           1 

300 

F.  A.  or  M.  Smith 

300 

F.  A.  or  M.  Smith 

W.  E.  or  Saxon  Fox 


9/  2/52 


9671 


10659 


800 


M.  C.  or  F.  Ramies 
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CX6 
(Copy) 

February  21,  1952. 
William  B.  Fox, 

c/o  Bank  of  America,  Walnut  Park  Branch, 
Santa  Ana  Street  at  Seville, 
South  Gate,  California. 

Dear  Mr.  Fox : 

Pursuant  to  your  request,  I  have  herewith  for- 
warded five  hundred  (500)  units  of  the  Las  Vegas 
Thoroughbred  Racing  Association  stock  to  the  Bank 
of  America.  To  wit: 

500  Shares  of  Preferred  stock  issued  to  Wil- 
liam E.  Fox 
400  Shares  of  Common  stock  issued  to  William 
E.  Fox 
50  Shares  of  Common  stock  issued  to  Allen  M. 

Coffey 
50  Shares  of  Common  stock  issued  to  Marie 
Coquillette  Coffey 


500  Units 

I  regret  the  delay,  but  it  has  been  extremely  diffi- 
cult to  acquire  the  stock. 

Pursuant  to  our  telephone  conversation,  I  have 
purchased  same  for  you  at  $6.00  per  unit  or  total 
$3,000.00.  I  would  greatly  appreciate  your  check  by 
return  mail.  Please  mail  your  check  directly  to  me, 
John  Pierce,  1133  South  15th  Street,  Las  Vegas, 
Nevada.    I  will  advise  you  of  any  future  develop- 
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merits  and  send  you  the  current  clippings  as  things 
progress. 

I  feel  that  the  next  few  weeks  until  things  are 
settled  will  be  the  only  time  that  I  may  be  able  to 
pick  up  any  further  units.  Therefore,  if  you  or  any 
of  your  friends  want  any  additional  Units,  please 
advise  me  at  your  earliest  convenience  and  I  will 
attempt  to  purchase  same  for  you. 

With  kindest  regards  and  thanking  you  for  your 
past  interest,  I  am, 

Sincerely  yours, 

/s/  JOHN  PIERCE. 
JP/pk 

cc/William  Fox 

Ex.  No.  CX6  Docket  No Title  John  Pierce 

Date  11/23/54  by  AH. 


CX29 

John  Pierce, 
1104  Clark  St., 
Las  Vegas,  Nevada. 

November  10,  1953. 

Charles  S.  Buck,  Attorney  at  Law, 
8179  Seville  Avenue, 
South  Gate,  California. 

Dear  Mr.  Buck: 

Your  letter  of  November  6th  received  and  con- 
tents  carefully   noted.     Please   be   advised   that   I 
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acknowledge  that  I  owe  Mr.  Fox  $1,000.00.  I  am 
sincere  in  my  efforts  to  repay  him.  Unfortunately 
things  have  happened  that  have  caused  both  Mr. 
Fox  and  myself  despair  and  money.  Specifically,  the 
immediate  closing  of  the  Las  Vegas  Race  Track. 
The  near  future  may  be  much  brighter  since  there 
have  been  plans  submitted  to  reorganize  and  re- 
open the  now  defunct  Las  Vegas  Race  Track.  I 
have  several  thousand  shares  of  Stock  in  the  plant 
that  I'm  endeavoring  to  sell  and  as  soon  as  I  can 
move  same  I  certainly  will  take  care  of  my  obli- 
gation to  Mr.  Fox. 

Your  letter  suggesting  that  you  contact  the  Dis- 
trict Attorney  seems  somewhat  ambiguous.  The 
checks  that  I  gave  Mr.  Fox  were  in  lieu  of  notes 
for  monies  borrowed,  they  were  not  cashed  nor  were 
they  accepted  by  him  in  that  sense  at  all.  And  in 
addition,  Mr.  Fox  has  in  his  possession  a  Govern- 
ment lease  for  5  acres  of  property  currently  valued 
at  $5,000.00  as  security  for  the  borrowed  monies,  at 
most  I  can  see  your  position  in  a  Civil  suit,  which 
would  certainly  forestall  and  possibly  make  repay- 
ment of  the  debt  impossible.  You  can  readily  see 
that  no  one  would  be  interested  in  Stock  from  any 
individual  cited  in  a  legal  action  for  payment  of 
a  loan.  However  glamorous  and  active  Las  Vegas 
may  be,  it's  still  a  small  town.  A  sneeze  on  1st 
Street  clearly  reverberates  to  25th  Street. 

As  I  stated  above  and  from  my  conversations  with 
the  principals  and  the  Board  of  Directors  of  the 
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Las  Vegas  Race  Track,  I  am  most  certain  that 
within  the  next  three  or  four  weeks  that  Mr.  Fox 
and  I  will  both  be  happier  and  I  should  be  able  to 
meet  my  obligation  to  him  in  full.  I  am  sincerely 
grateful  for  Mr.  Fox's  hesitancy  and  consideration 
in  the  past  and  most  certainly  will  be  grateful  for 
your  continued  consideration  in  the  future. 

If  I  had  any  other  tangible  assets  that  I  could 
liquidate,  I  certainly  would  take  that  course,  how- 
ever, I  own  nothing.  My  car  is  at  present  mortgaged 
for  some  three  thousand  dollars  and  as  they  say  in 
Rome,  "you  can't  get  blood  out  of  a  turnip."  Once 
again  let  me  assure  you  that  I  do  appreciate  Mr. 
Fox's  past  consideration  and  your  future  con- 
sideration. 

Very  truly  yours, 

/s/  JOHN  PIERCE. 
JP/psp 

Ex.  No.  CX29  Docket  No Title  John  Pierce 

Date  11/26/54  by  AH. 
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CX  33 

[Letterhead] 

John  Pierce  Investments  and  Financing 

March  23,  1954. 
William  E.  Fox, 
Loop  Pharmacy, 
8121  Seville, 
South  Gate,  California. 

Dear  Mr.  Fox: 

I  want  to  make  some  arrangement  as  to  liquidat- 
ing my  debt  to  you.  We  have  just  moved  after  a 
long  hard  struggle.  We  are  still  not  quite  as  soluble 
as  we  will  be,  but  at  least  we  are  slowly  getting  on 
our  feet  again. 

After  checking  over  my  obligations,  I  find  that  I 
can  afford  $100.00  per  month.  I  would  like  to  send 
it  all  to  you,  but  as  you  may  know  we  also  owe 
Fern  some  money.  We  know  that  she  needs  it  quite 
badly  and  are  wondering  if  you  would  agree  to  our 
paying  you  $50.00  per  month  and  her  $50.00  per 
month  until  we  can  erase  the  debt  to  her,  then  the 
entire  $100.00  to  you  until  we  erase  that  debt.  Of 
course,  if  we  get  any  sizable  amount  of  money  in 
from  any  source,  I  plan  to  liquidate  your  debt  im- 
mediately and  Fern's  if  it  comes  before  that  is 
payed  up  too. 

You  really  have  been  most  lenient  and  I  sin- 
cerely  appreciate   it.   Until  just   now,   there   was 
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simply  nothing  I  could  do  to  repay  you.  I  wish  it 
could  be  more  now,  but  feel  that  at  least  this  will 
begin  to  get  this  thing  cleared  up. 

We  have  not  notified  Fern  of  our  intention  as 
yet,  pending  hearing  from  you  as  to  whether  this 
arrangement  will  be  agreeable  to  you. 

Again,  my  real  appreciation  of  your  patience, 
and  with  best  regards  to  both  you  and  Mrs.  Fox, 
I  am, 

Very  truly  yours, 

/s/  JOHN  PIERCE. 
JP/psp 

Ex.  No.  GX-33  Docket  No Title  John  Pierce 

Date  11/30/54  By  FE. 
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United  States 

Department  of  the  Interior 

Bureau  of  Land  Management 

Form  4-776 
(May,  1949) 

Serial  No.  Nevada  02346 

Date:  Dec.  11,  1950 

Lease  LTnder  Small  Tract  Act 

1.     Pursuant  to  the  Act  of  June  1,  1938  (52  Stat. 
609;  43  U.S.O.,  sec.  682a)  as  amended,  and  subject 
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to  valid  existing  rights,  the  regulations  issued  under 
said  Act,  and  the  terms  and  conditions  herein  set 
forth,  the  United  States  of  America,  the  Lessor, 
represented  by  the  Bureau  of  Land  Management, 
hereby  leases  to  Mr.  John  Pierce  of  218  Chicago  St.. 
Las  Vegas,  Nevada,  the  Lessee,  for  a  period  of  5 
years,  the  following-described  land,  to  be  used  for 
homesite  purposes  only:  subject  to  rights-of-way 
for  access  roads  and  public  utilities  as  follows: 
16!/2  feet  along  the  South  boundary  of  the  tract,  de- 
scribed as  follows: 

Ei/2SWi/4NEi4NWy4,  Sec.  24,  T.  21  S.,  R.  61 
E..  M.D.M..  Nevada,  containing  5  acres. 

2.  The  Lessee  may  apply  for  renewal  of  the 
lease,  not  more  than  6  months  nor  less  than  60  days 
prior  to  the  expiration  thereof,  and,  if  it  is  deter- 
mined that  a  new  lease  should  be  granted,  will  be 
accorded  a  preference  right  to  a  new  lease,  for  such 
term  and  upon  such  conditions  as  may  be  fixed. 

3.  The  Lessee  may  purchase  the  above-de- 
scribed land  at  or  after  the  expiration  of  one  year 
from  the  date  of  this  lease,  provided  he  has  made 
the  improvements  herein  required  and  has  fully 
complied  with  the  terms  and  conditions  of  this  lease, 

for  the  amount  of  $ ,  plus  the  cost  of  survey, 

if  necessary  to  describe  the  land  properly.  The  ap- 
plication to  purchase  may  not  be  filed  prior  to  30 
days  before  the  expiration  of  one  year  from  the 
date  hereof. 

4.  The  Lessee  agrees: 
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(a)  To  pay  the  Lessor,  in  advance,  rental  of 
$25.00. 

(b)  To  construct  upon  the  land,  to  the  satisfac- 
tion of  the  Regional  Administrator,  Bureau  of  Land 
Management,  improvements  appropriate  for  the  use 
for  which  the  lease  is  issued.  Plans  may  be  submit- 
ted to  the  Regional  Administrator  for  approval  in 
advance  of  construction. 

(c)  To  observe  all  Federal,  State,  county,  and 
other  laws,  regulations,  and  ordinances  which  are 
applicable  to  the  premises,  and  to  keep  the  premises 
in  a  neat  and  orderly  condition. 

(d)  To  conduct  all  business  operations,  if  au- 
thorized by  this  lease,  in  an  orderly  manner  and  in 
accordance  with  all  applicable  Federal,  State, 
county,  and  other  laws,  regulations,  and  ordinances. 

(e)  Not  to  discriminate  against  any  employee 
or  applicant  for  employment  because  of  race,  creed, 
color,  or  national  origin,  and  to  require  an  identical 
provision  to  be  included  in  all  sub-contracts. 

(f)  Not  to  commit  waste  or  injury  to  the  land, 
or  to  utilize  it  for  any  purpose  other  than  that  for 
which  this  lease  is  issued. 

(g)  To  take  all  reasonable  precautions  to  pre- 
vent and  suppress  forest,  brush,  and  grass  fires  and 
other  fires  that  may  result  in  damage,  and  to  extin- 
guish all  fires  before  leaving  the  premises  unat- 
tended. 

(h)     Not.  to  cut  timber  from   the   leased   lands 
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without  permission  from  the  Lessor,  which  will  not 
be  granted  except  where  the  cutting  is  to  clear  the 
lands  or  make  improvements  thereon,  and  not  to 
sell  any  of  the  timber. 

(i)  To  take  all  precautions  to  prevent  pollution 
of  waters  on  and  in  the  vicinity  of  this  tract. 

(j)  To  observe  all  laws  and  regulations  for  the 
protection  of  wildlife. 

(k)  Not  to  enclose  or  obstruct  in  any  manner,  or 
erect  or  maintain  signs  or  buildings  on  any  high- 
ways, roads,  or  trails  commonly  used  for  public 
travel.  Unless  otherwise  provided  in  the  order  classi- 
fying this  land  for  small  tract  purposes,  the  leased 
land  is  subject  to  a  right-of-way  of  not  to  exceed  33 
feet  in  width  along  or  near  the  edges  thereof  for 
road  purposes  and  public  utilities,  which  may  be 
utilized  by  the  Federal  or  State  governments,  or  the 
county  or  municipality  in  which  it  is  situated,  or  by 
any  agency  thereof.  In  the  discretion  of  the  Lessor, 
the  right-of-way  may  be  definitely  located  prior  or 
subsequent  to  the  issuance  of  patent,  if  the  land 
has  been  classified  for  sale  as  well  as  for  lease. 

5.  There  is  reserved  to  the  United  States  all  of 
the  coal,  oil,  gas,  and  other  mineral  deposits  in  the 
leased  land  together  with  the  right  to  enter  upon 
the  land  and  prospect  for,  mine,  and  remove  such 
minerals.  There  is  also  reserved  to  the  United 
States,  pursuant  to  the  provisions  of  the  Act  of  Au- 
gust 1,  1946  (60  Stat.  755),  all  uranium,  thorium,  or 
any  other  materials  which  are  or  mav  be  determined 
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to  be  essential  to  the  production  of  fissionable  mate- 
rials, in  whatever  concentration,  together  with  the 
right  of  the  United  States  through  its  authorized 
agents  or  representatives  at  any  time  to  enter  upon 
the  land  and  prospect  for,  mine,  or  remove  the 
same. 

6.  Nothing  contained  in  this  lease  shall  restrict 
the  acquisition,  granting,  or  use  of  permits  or  rights- 
of-way  under  existing  laws. 

7.  Authorized  representatives  of  the  Department 
of  the  Interior  at  any  time  shall  have  the  right  to 
enter  the  leased  premises  for  the  purpose  of  inspec- 
tion, and  Federal  agents  and  game  wardens  shall  at 
all  times  have  the  right  to  enter  the  leased  area  on 
official  business. 

8.  This  lease  is  subject  to  cancellation  by  the 
Lessor  for  failure  of  the  Lessee  timely  to  perform 
or  observe  any  of  the  terms  and  conditions  hereof, 
or  of  the  regulations  issued  under  the  Act  of  June 
1,  1938,  where  such  default  continues  for  30  days 
after  written  notice  by  the  Lessor. 

9.  Upon  the  cancellation  or  expiration  of  this 
lease,  the  Lessee  will  be  allowed  a  reasonable  time 
to  remove  his  improvements  from  the  land,  or  to 
make  other  disposition  thereof.  Upon  his  failure  to 
do  so,  the  improvements  will  become  the  property  of 
the  United  States. 

10.  The  Lessee  will  not  assign  this  lease,  nor 
sublet  any  portion  of  the  premises,  without  prior  a])- 
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proval  of  the  Lessor  and  will  not.  speculate  in  the 
privileges  herein  granted. 

11.  This  lease  shall  be  binding  upon  and  inure 
to  the  benefit  of  the  heirs,  executors,  administrators, 
successors,  and  assigns  of  the  parties  hereto. 

12.  No  Member  of,  or  Delegate  to  the  Congress, 
or  Resident  Commissioner,  after  his  election  or 
appointment,  and  either  before  or  after  he  has 
qualified,  and  during  his  continuance  in  office,  and 
no  officer,  agent,  or  employee  of  the  Department  of 
the  Interior,  shall  be  admitted  to  any  share  or  part 
in  this  lease,  or  derive  any  benefit  that  may  arise 
therefrom,  and  the  provisions  of  Title  18,  U.S.C., 
sees.  431-433,  relating  to  contracts,  enter  into  and 
form  a  part  of  this  lease,  so  far  as  the  same  may  be 
applicable. 

THE  UNITED  STATES 
OF  AMERICA, 

By  /s/  A.  L.  SIMPSON, 

Manager — Nevada  Land 
Survey  Office. 

/s/  JOHN  PIERCE, 

Lessee. 

Witnesses  to  Signature  of  Lessee: 

/s/  BERNADINE  YOUNG, 
/s/  JERMOE  WENTWORTH. 

Ex.  No.   CX-35.  Docket  No Title:   John 

Pierce.  Date:  11/30/54.  By  FR. 
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CX36 

[Letterhead] 

John  Pierce,  Investments  and  Financing 

August  22,  1953. 
Dear  Mr.  Fox : 

Enclosed  you  will  find  a  carbon  copy  of  a  letter 
I  just  took  from  John,  I  decided  to  make  an  extra 
copy  to  send  to  you  and  I  want  to  ask  you  to  do  me 
a  favor  and  call  Mr.  Lister.  His  phone  number  is 
Mutual-5698.  I  am  most  anxious  for  you  to  under- 
stand that  this  Oil  Deal  was  as  I  explained  on  the 
phone  and  perhaps  this  will  give  you  at  least  a  little 
more  satisfaction  that  it  is  so. 

Also  enclosed  is  my  check  in  the  amount  of 
$325.00  as  per  our  conversation.  Let  me  know  about 
the  Fischer  check,  for  I  do  not  want  that  to  remain 
outstanding  either. 

I  have  discussed  my  phone  call  to  you  with  John 
so  that  he  now  knows  that  I  Ve  sent  you  this  money. 
For  collateral  for  the  remaining  $1000.00,  you  men- 
tioned the  property  we  have.  I  am  enclosing  the 
lease  on  this  property  with  a  diagram  showing 
where  it  is.  (The  legal  description  on  the  Jease 
would  mean  little  to  you  having  not  seen  where 
it  is.) 

By  September  30,  1953,  we  will  have  sent  you 
this  money  at  which  time  you  can  return  the  lease. 
In  the  event  that  we  have  not  sent  you  the  $1000.00, 
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naturally  you  may  keep  the  lease  on  which  we  will 
make  all  necessary  assignments. 

Incidentally,  I  would  like  to  mention  that  al- 
though the  carbon  copy  of  the  letter  enclosed  states 
that  we  got  a  refund  from  the  source  of  the  stock, 
we  didn't.  John  went  out  and  borrowed  the  money 
in  order  to  repay  this  man.  He  didn't  even  want  to 
make  him  feel  badly  that  he'd  had  to  borrow  the 
money  to  repay  the  mistake,  so  instead  he  made  Mr. 
Lister  feel  that  he,  John,  lost  nothing  by  the  deal.  I 
mention  this  only  to  show  you  that  even  though  you 
cannot  seem  to  feel  so,  that  John  is  actually  a  man 
of  his  word  and  if  he  sees  a  mistake,  he  is  certainly 
willing  to  admit  it.  Now  that  Mr.  Lister  has  been 
reimbursed,  he  certainly  has  a  good  investment,  and 
John  feels  that  you  were  able  to  get  in  on  a  good 
thing  too,  through  his  advice,  and  so  do  I. 

Believe  me  when  I  say  that  I  am  glad  that  you 
were  able  to  purchase  the  stock  at  the  proper  price, 
and  although  I  must  admit  we  were  negligent  in 
not  checking  this  mattter  completely,  John  has 
never  thought  for  one  minute  that  you  have  made 
any  purchase  from  him  without  a  thorough  check 
for  he  realizes  (whether  you  can  see  it  or  not)  that 
he  is  not  as  experienced,  if  only  through  an  age 
factor,  as  you  and  has  always  known  that  in  any 
investment  you  make  you  are  thoroughly  sure  of 
yourself  as  to  the  facts.  None  of  his  deals  are  such 
that  they  don't  bear  an  investigation,  and  it  was 
with  that  thought  in  mind,  I'm  sure,  that  he  gave 
you   information   regarding  this   Oil    Stock   Deal. 
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Again,  let  me  tell  you  how  happy  I  am  that  you 
were  able  to  make  the  purchase  as  you  were,  and 
also  that  you  informed  us  for  it  has  saved  us  con- 
siderable trouble  too. 

You  see,  John  is  now  on  an  actual  deal  and  will 
definitely  be  able  to  repay  you  by  Sept.  30  as  men- 
tioned and  also  at  that  time  will  have  extra  money 
with  which  to  start  us  off  so  to  speak  in  life.  He  had 
planned  to  take  that  stock  and  I  am  very  grateful 
to  you  and  so  is  he  that  we  know  its  real  value.  It 
is  certainly  unfortunate  that  it  has  caused  any  ill- 
feelings,  but  as  they  sa,y  in  all  things  there  is  some 
good  and  if  some  day  you  have  the  returns  you 
should  from  that  Oil  Stock,  well,  then,  perhaps  it 
has  been  worth  the  loss  of  your  friendship. 

I  must  close  this  now  for  John  will  be  returning 
an^y  minute  with  the  check  for  Mr.  Lister  to  mail 
the  letter. 

We  remain,  and  always  will, 

Yours  very  truly, 

/s/  PAT  &  JOHN, 

PAT  AND  JOHN  PIERCE. 

Ex.  No.  CX-36.  Docket  No Title:  John 

Pierce.  Date:  11/30/54.  By:  FR. 
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RX-1 

Santa  Barbara,  California. 

To  Whom  It  May  Concern : 

This  is  to  certify  that  any  and  all  security  trans- 
actions that,  the  undersigned  has  had  with  one  John 
Pierce  have  been  fully,  completely  and  satisfac- 
torily terminated  and  settled. 

Dated :  This  12  day  of  June,  1954. 

/s/  EARL  B.  HAYWARD. 

Witness : 

/s/  CHARLES  S.  STEVENS,  JR., 

Attorney  at  Law  and  Counsel 
for  Earl  B.  HaywTard. 

Ex.  No.  RX-1.  Docket  No Title:  John 

Pierce.  Date:  11/22/54.  By:  W.  H. 


Before   the   Securities  and  Exchange   Commission 

In  the  Matter  of : 

JOHN  PIERCE,  1021  Bracken  Avenue,  Las  Vegas, 
Nevada. 

TRANSCRIPT  OF  HEARINGS 

November  22,  1954 

The  above-entitled  matter  came  on  for  hearing, 
pursuant  to  notice,  at  11 :00  o'clock  a.m. 

Before :  Edward  C.  Johnson,  Examiner. 
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Present : 

JOHN  G.  SOBIESKI, 
EDWIN  J.  DOTSON, 

Appearing  on  Behalf  of  John  Pierce. 

W.  STEVENS  TUCKER, 

Appearing  on  Behalf  of  the  Securities  and 
Exchange  Commission. 

#    *     * 

Mr.  Sobieski:  If  Your  Honor  please,  ordinarily 
a  [26*]  statement  of  counsel  is  not  evidence,  but 
this  statement  which  Mr.  Tucker  is  about  to  make 
I  am  sure  will  be  an  accurate  statement,  and  there- 
fore I  would  be  glad  to  stipulate  that  Your  Honor 
may  consider  it  as  evidence  unless  I  should  object 
to  some  point  of  it. 

Hearing  Examiner:  You  had  better  wait  until 
he  makes  the  statement. 

Mr.  Sobieski:     All  right. 

Mr.  Tucker:  Las  Vegas  Racing  Corporation,  a 
corporation,  qualified  for  sale  to  members  of  the 
public,  an  amount  to  be  $2  million  or  $2,500,000  of 
preferred  and  common  stock  sold  in  units  of  one 
share  of  common  and  one  share  of  preferred. 

Hearing  Examiner :     When  was  that  ? 

Mr.  Tucker:  That  was  prior  to  September,  1951, 
and  in  September,  1951,  proceeds  of  the  sale  were 
exhausted,  the  race  track  was  not  completed,  and 
they  needed  a  very  considerable  sum  of  additional 
money  to  complete  the  track. 

♦Page  numbering  appearing  at  top  of  page  of  original  Reporter's 
Transcript  of  Record. 
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There  were  some  stockholders'  differences,  extend- 
ing down  through  the  end  of  the  year.  In  January, 
1952,  an  involuntary  creditors'  petition  was  filed 
under  Chapter  X  of  the  Bankruptcy  Act  in  the 
United  States  District  Court  for  Nevada.  There 
was  an  answer  filed,  so  that  there  was  an  issue 
joined,  but  by  consent  and  some  time  about  or  in 
the  month  of  March,  an  order  was  entered  approv- 
ing the  petition,  and  one  Thomas  J.  McLaughlin  of 
Las  Vegas  was  appointed  trustee  under  Chapter  X 
of  the  [27]  Bankruptcy  Act,  and  thereafter  pro- 
ceedings followed  in  their  due  course,  and  two  plans 
of  reorganization  were  submitted  to  the  trustee. 

In  the  fall  of  1952  one  of  the  plans  was  approved 
by  the  Court  for  submission  to  creditors  and  stock- 
holders, and  I  believe  that  order,  ordering  the  sub- 
mission, was  in  November  of  1952. 

Following  that  plan  was  submitted  to  creditors 
and  stockholders,  and  they  voted  favorably  on  it,  it 
was  confirmed  in  January  or  February  of  1953,  and 
all  of  these  proceedings  related  to  Las  Vegas  Thor- 
oughbred Racing  Association. 

The  plan  provided  for  the  formation  of  a  suc- 
cessor corporation,  to  which  the  assets  would  be 
turned  over  in  exchange  for  the  issuance  of  new 
securities,  partly  in  the  form  of  bonds  for  new 
money,  to  the  tune  of  $2  million,  provided  by  a  syn- 
dicate who  sponsored  the  plan,  and  partly  in  the 
form  of  new  common  stock,  part  of  which  went  to 
the  syndicate  along  with  the  bonds,  the  balance 
which  was  distributed  to  the  holders  of  the  old 
preferred  stock,  the  old  common  stock  having  been 
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found  by  the  Court  to  have  been  under  water,  no 
value  or  equity  for  it. 

Hearing  Examiner:  What  was  the  authorized 
capital  stock  issue  of  the  company? 

Mr.  Tucker:  I  believe  the  authorized  capitaliza- 
tion was  about  $3  million.  There  was  $2  million  I 
believe  represented  the  preferred,  there  was  $500,- 
000  of  common  stock;  that  was  [28]  500,000  shares 
of  common  stock  that  were  sold  together  with  the 
preferred  stock. 

Hearing  Examiner :     Sold  as  a  unit  ? 

Mr.  Tucker:  One  share  and  one  share  making 
a  unit,  one  of  each.  And  there  were  500,000  shares 
of  promotion  stock  issued  to  the  promoters. 

Mr.  Pierce :  There  were  a  million  shares  of  com- 
mon stock,  and  500,000  shares  of  preferred  stock. 

Hearing  Examiner :  A  million  and  500,000  ?  How 
much  of  that  was  sold  to  the  public? 

Mr.  Pierce:  500,000  units,  500,000  shares  of 
common  and  500,000  shares  of  preferred  and  that 
was  at  $5  a  share,  making  $2,500,000. 

Hearing  Examiner :     Is  that  your  understanding  ? 

Mr.  Tucker:     That's  right. 

Hearing  Examiner :    All  right. 

Mr.  Tucker:  The  Las  Yegas  Jockey  Club  was  a 
successor  corporation,  so  you  will  find  here  an  offer- 
ing of  shares  of  the  Jockey  Club  as  well  as  the 
other  transactions  of  the  Racing  Association. 

Ultimately  the  Jockey  Club  tried  to  run  a  racing 
meet.  They  got  badly  in  debt,  went  into  bankruptcy 
in  the  spring  of  1954. 
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Mr.  Pierce:     And  it  is  in  bankruptcy  now. 
Mr.  Tucker:     And  it  is  in  bankruptcy  now.  [29] 


EARL  B.  HAYWARD 

was  called  as  a  witness,  and  having  been  first  duly 
sworn,  was  examined  and  testified  as  follows:  [51] 


Direct  Examination 
By  Mr.  Tucker : 

Q.     Your  name  is  Mr.  Earl  B.  Hayward? 

A.     That's  right. 

Q.    Where  do  you  reside,  Mr.  Hayward? 

A.     Santa  Barbara,  California. 

Q.     How  long  have  you  resided  there1? 

A.     All  my  life. 

Q.  Are  you  acquainted  with  John  Pierce  of  Las 
Vegas,  Nevada,  the  respondent  in  this  proceeding? 

A.     I  am. 

Q.  You  recognize  Mr.  Pierce  seated  here  at 
counsel  table?  A.     Yes,  sir. 

Q.  Did  you,  during  the  public  sale  of  units  of 
Las  Vegas  Thoroughbred  Racing  Association  in 
1950  or  1951,  buy  some  units  of  that  Association? 

A.     Yes. 

Q.     How  many  units  did  you  buy? 

A.     3,000  shares. 

Hearing  Examiner:  Keep  your  voice  up  a  little 
more,  so  that  all  can  hear  you. 

The  Witness :     Yes,  sir. 

Q.     (By  Mr.  Tucker) :     Do  you  mean  3,000  shares 
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all  together,  or  1,500  preferred  and  1,500  common,  or 
do  you  mean  3,000  shares  of  [52]  preferred  and 
3,000  shares  of  common? 

A.  Well,  I  bought  $15,000  worth  of  stock.  Now, 
whatever  that  indicates,  that  is  what  I  bought. 

Q.     And  did  you  receive  the  certificates'? 

A.     I  did. 

Q.     For  that  stock?  A.     Yes. 

Hearing  Examiner:  Mr.  Hayward,  before  you 
get  any  further,  tell  us  about  yourself.  What  is  your 
business  ? 

The  Witness:  Well,  I  am  44  years  old,  and  I 
have  lived  in  Santa  Barbara  all  my  life,  and  I  am 
in  the  floor-covering  business. 

Hearing  Examiner :     Floor-covering  business  ? 

The  Witness :     For  the  third  generation. 

Hearing  Examiner:  You  must  know  your  busi- 
ness. 

The  Witness :     I  do. 

Q.  (By  Mr.  Tucker)  :  You  are  still  engaged  in 
that  business  ? 

A.  Yes,  sir.  I  employ  about  54  men  and  have 
about  18  trucks,  and  we  are  the  oldest  business  in 
Santa  Barbara. 

Hearing  Examiner:  What  is  that  business 
called? 

The  Witness:     Hayward 's. 

Hearing   Examiner:     Hayward 's;   I   see. 

Q.  (By  Mr.  Tucker)  :  Did  you  buy  that  stock 
through  a  salesman  who  came  to  [53]  you  and  sold 
it  to  you? 
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A.  I  bought  it  through  John  Pierce,  yes.  I  went 
to  Las  Vegas  with  a  friend  of  mine.  I  have  forgot- 
ten what  year  it  wTas — 1951,  I  believe,  who  was  in- 
terested in  race  track  operations,  and  it  was  through 
Dr.  Pierson,  a  friend  of  mine  in  Santa  Barbara, 
that  I  became  interested  in  an  investment  of  that 
type,  because  he  was  subsequently  interested  in  a 
like  deal,  and  we  went  over  there  together  to  look 
at  the  situation  and  to  buy  stock  if  we  liked  it,  which 
wTe  did,  and  we  both  bought  stock  at  that  time.  I 
bought  $5,000  worth  of  it,  or  a  thousand  shares,  at 
that  time.  Then  later  I  bought  subsequent  stock 
of  2,000  shares.  That  is  Dr.  Clyde  Pierson,  who  is 
in  business  in  Santa  Barbara. 

Q.  Do  you  recall  receiving  delivery  of  the  stock 
certificates  representing  your  purchases? 

A.    Yes. 

Q.  And  do  you  recall  that  you  received  certifi- 
cates for  common  stock  and  preferred  stock? 

A.     That's  right. 

Q.  And  do  you  recall  how  many  certificates  you 
had  of  common  stock  and  how  many  of  preferred 
stock?  A.     No,  I  don't, 

Q.  For  the  purpose  of  refreshing  your  recollec- 
tion, was  it  not  a  fact  that  for  each  share  of  pre- 
ferred you  received,  you  received  one  share  of  com- 
mon, that  you  had  the  same  number  [54]  of  each? 

Q.  And  that  the  amount  of  stock  that  you  did 
receive  was  3,000  shares  of  preferred,  and  3,000 
shares  of  common  ?  Does  that  sound  correct  to  you  ? 

A.     I  believe  that  is  correct,  yes. 
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Q.     Now,  subsequently 

Hearing  Examiner:  How  much  did  you  pay  for 
that?  $15,000? 

The  Witness:     That's  right, 

Hearing  Examiner:     Yes. 

Q.  (By  Mr.  Tucker) :  Subsequently,  at  or  about 
the  end  of  the  year,  1951,  or  early  in  the  year,  1952, 
did  you  have  any  discussion  with  Mr.  Pierce  with  re- 
spect to  the  sale  of  any  of  your  stock  in  that  As- 
sociation ? 

A.  Well,  dates  don't  mean  a  great  deal  to  me, 
that  long  ago.  Is  this  prior  to  the  opening  of  the 
track? 

Q.  For  the  purpose  of  refreshing  your  recollec- 
tion, I  hand  you  Commission's  Exhibit  CX-1  for 
Identification,  which  purports  to  be  a  letter  dated 
March  3,  1952,  addressed  to  you,  and  signed  by 
John  Pierce. 

Mr.  Sobieski :     May  I  see  that  for  just  a  minute  ? 

Mr.  Tucker:     Yes. 

(Document  handed  to  Mr.   Sobieski  by  Mr. 
Tucker.) 

Q.  You  recognize  that  as  a  photostatic  copy  of 
a  letter  [55]  received  by  you  from  Mr.  Pierce  at  or 
about  the  date  appearing  on  the  exhibit? 

A.    Yes,  sir. 

Q.  Now,  prior  to  that  time  had  you  had  any  dis- 
cussion or  talk  with  Mr.  Pierce  with  respect  to  the 
sale  by  you  of  some  part  of  your  holdings  of  stock 
of  Las  Vegas  Thoroughbred  Racing  Association? 
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A.  Yes,  I  believe  that  I  was  either  over  there,  or 
we  were  talking  on  the  phone;  he  asked  me  if  I 
wanted  to  sell  any  of  my  stock. 

Q.  And  can  you  tell  us  as  far  as  you  can  re- 
member what  was  said  at  that  time  by  either  you 
or  Mr.  Pierce? 

A.  Well,  merely  the  fact  that  if  I  was  interested, 
he  had  a  buyer  for  it.  That  was  the  gist  of  the  con- 
versation, and  if  I  was  interested  in  selling  any,  all 
or  any  of  a  portion  of  my  stock,  I  could  get  rid  of  it 
at  that  time.  Well,  at  that  time  I  wasn't. 

Q.  Now,  did  there  come  a  time  when  you  did 
enter  into  some  arrangements  with  Mr.  Pierce  with 
respect  to  disposing  of  some  of  your  stock? 

A.     Yes,  there  was. 

Q.  Was  that  at  the  time  of  that  conversation, 
or A.     Later. 

Q.     Following  that  time? 

A.     Later,  following  that  time.  [56] 

Q.  And  how  did  that  occasion  come  about,  who 
initiated  it,  you  or  Mr.  Pierce,  as  far  as  you  recall  ? 

A.     I  think  I  did. 

Q.  By  what  means,  by  mail,  telephone,  or  did 
you  see  him,  again,  if  you  can  remember? 

A.     I  think  we  were  over  there,  and  saw  him. 

Q.  And  will  you  tell  us,  as  closely  as  you  can 
recall,  what  the  substance  of  that  conversation  was  ? 

A.  Well,  the  substance,  the  gist  of  the  whole 
thing  is  the  fact  that  I  was  interested  at  that  time, 
didn't  look  too  promising  as  to  going  through  for 
the  whole  deal  as  it  was  originally  explained  to  me, 
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and  after  waiting  some  time  for  it  to  open  and  it 
being  prolonged,  I  thought  I  would  get  some  of  my 
money  back,  sure  of  it,  be  assured  of  it,  and  it  would 
be  good  business  to  do  it.  So  I  asked  him  if  he 
wouldn't  take  and  sell  some  of  my  stock,  get  my 
money  back,  and  he  said  that  he  could. 

Hearing  Examiner:  I  think  you  ought  to  fix  the 
date,  as  near  as  you  can,  when  this  conversation  oc- 
curred. Was  it  in  the  fall,  summer,  spring,  and 
what  year,  now  ? 

The  Witness:     Well,  sir,  I  don't  know. 

Hearing  Examiner :  Fix  it  the  best  you  can.  You 
go  to  Las  Vegas  with  regularity? 

The  Witness:     No,  sir. 

Hearing  Examiner:     Take  the  witness.  [57] 

Q.  (By  Mr.  Tucker)  :  Did  you  reach  an  agree- 
ment ? 

A.     We  reached  an  agreement,  yes. 

Q.     About  it,  with  Mr.  Pierce?  A.    Yes. 

Q.     Can  you  tell  me  what  the  agreement  was? 

A.     Well,  he  was  going  to  take 

Mr.  Sobieski:  May  I  interrupt?  Is  this  agree- 
ment in  writing,  or  is  it  verbal  ? 

The  Witness :     It  was  a  verbal  agreement. 

Mr.  Sobieski :  And  can  you  tell  us  approximately 
when  it  was? 

The  Witness:     No,  I  can't. 

Mr.  Sobieski :  And  who  was  present  at  the  time 
of  this  verbal  agreement? 

The  Witness:  Just  John  and  I,  I  think,  just 
the  two  of  us. 


Securities  and  Exchange  Commission  69 

(Testimony  of  Earl  B.  Hayward.) 

Mr.  Sobieski:     And  it  was  in  Las  Vegas? 

The  Witness:  I  don't  know  whether — I  don't  re- 
call whether  it  was  in  Las  Vegas  or  on  the  phone, 
to  be  honest  about  it.  I  mean,  it  has  been  so  long, 
and  I  talked  to  John  several  times  on  the  phone,  and 
I  have  been  over  there  several  times. 

Mr.  Tucker:  We  will,  by  collecting  evidence,  in- 
dicate at  least  the  date  prior  to  which  this  must 
have  taken  place,  Your  Honor. 

Hearing  Examiner :  Are  you  sure,  Mr.  Hayward, 
that  you  had  [58]  what  you  term  an  understanding 
or  an  agreement  with  Mr.  Pierce  here  with  refer- 
ence to  the  sale  of  some  of  the  stock  which  you  had 
previously  purchased  %  Are  you  sure  of  that  ?  That 's 
all  we  want  to  know. 

The  Witness:     Oh,  yes. 

Hearing  Examiner:     All  right. 

Q.  (By  Mr.  Tucker)  :  Now,  pursuant  to  that 
agreement  did  you  turn  over  to  Mr.  Pierce  some 
stock?  A.     Yes,  I  did. 

Mr.  Sobieski:  Shouldn't  we  first  get  what  the 
agreement  was  ? 

Mr.  Tucker:     I  am  going  to. 

Mr.  Sobieski:     Oh,  excuse  me. 

Q.  (By  Mr.  Tucker) :  To  the  best  of  your  recol- 
lection, what  was  the  understanding  you  entered 
into  with  Mr.  Pierce  about  disposing  of  this  stock? 

A.     He  was  going  to  sell 

Hearing  Examiner:  What  did  he  say  to  you 
and  what  did  you  say  to  him,  as  near  as  you  can 
recall? 
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The  Witness :  Well,  of  course,  I  wanted  as  much 
as  I  could  get  of  what  I  paid  for  it  out  of  the  stock, 
and — but  I  think,  as  we  talked,  he  said,  "Well,  first, 
if  I  get  you  $3  a  share  for  the  first  200  shares  and  $4 
a  share  for  the  800  shares,  [59]  that's  what  we 
will  do." 

And  I  agreed  to  that,  and  that's  what  the  ar- 
rangements were  that  were  made. 

Q.  (By  Mr.  Tucker)  :  And  was  the  arrange- 
ment   A.     But  as  I  told  him 

Hearing  Examiner :     Go  ahead. 

A.  I  would  like  to  have  gotten  what  I  paid 
for  it. 

Well,  it  was  not  salable,  I  guess,  or  the  market 
wasn't  there  for  that  price.  So  I  took  what  I  could 
get. 

Hearing  Examiner:  Now,  you  actually  turned 
over  the  thousand  shares,  did  you,  or  thousand  units, 
as  the  case  may  be  % 

Mr.  Pierce :     Thousand  shares. 

Hearing  Examiner:  Thousand  shares  or  thou- 
sand units  % 

The  Witness:     A  thousand  shares. 

Mr.  Pierce :     Units. 

The  Witness:     Or  units. 

Q.  (By  Mr.  Tucker)  :  A  thousand  each  of  com- 
mon and  preferred? 

A.  That's  right,  $5,000  worth,  call  it  units  or 
shares,  I  don't  know. 

Q.     It  is  what  cost  you  $5,000  when  you  bought  it  ? 
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A.     That's  right,  yes. 

Hearing  Examiner:  You  turned  that  over  to 
him? 

The  Witness:     Yes.  [60] 

Hearing  Examiner :     How  did  you  send  it  to  him? 

The  Witness :     By  mail. 

Hearing  Examiner:  From  Santa  Barbara  to 
Las  Vegas? 

The  Witness:     That's  right. 

Q.  (By  Mr.  Tucker)  :  Now,  after  you  turned  it 
over  to  Mr.  Pierce,  did  you  receive  that  letter 
marked  Commission's  Exhibit  1  for  Identification 
that  is  on  the  table  before  you  ?  A.     Yes. 

Q.  Then,  handing  you  Commission's  Exhibit  2 
for  Identification  which  purports  to  be  a  letter  sent 
to  you  by  John  Pierce  on  May  14,  1952,  I  ask  you 
if  you  recognize  it  as  a  copy,  photostatic  copy  of  a 
letter  received  by  you  from  Mr.  Pierce  through  the 
mail  at  or  about  that  time? 

A.     That's  right,  May  14th. 

Q.  Do  you  recall  whether  or  not  you  had  any 
conversations  or  any  talks  with  Mr.  Pierce  between 
March  3,  1952,  and  May  14,  1952,  between  these  two 
letters?  A.     No,  I  don't. 

Q.  Handing  you  what  purports  to  be  a  check 
of  John  Pierce  payable  to  you  in  the  sum  of  $800, 
photostatic  copy  of  a  check  dated  May  14,  1952, 
Commission's  Exhibit  3  for  Identification,  can  you 
tell  us  whether  that  is  a  photostatic  copy  of  the 
check  referred  to  in  the  May  14,  1952,  letter  ? 

A.     Yes,  I  believe  it  is.  [61]    . 
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Q.  Now,  attached  to  that  check  there  is  what 
purports  to  be  a  bank's  advice  to  you  of  overcharge 
to  your  account.  Can  you  tell  us  more  about  that 
check  and  what  happened  to  it  after  you  got  it  ? 

A.  Well,  as  evidenced  here,  it  refreshes  my  mem- 
ory that  I  deposited,  my  wife  deposited,  that  to  our 
account  at  the  bank,  and  it  was  returned  "Unsuf- 
ficient  funds." 

Q.     And 

A.     Which  was  later  made  good. 

Q.  Can  you  recall  about  when  it  was  made 
good? 

A.     September  the — in  September,  in  1952. 

Q.  Do  you  recall  whether  you  received  the  pay- 
ment referred  to  in  Commission's  Exhibit  1,  the  let- 
ter of  March  3,  1952,  in  the  sum  of  $600? 

A.  Well,  that  is  the  one  that  catches  me.  I  have 
no  record  of  it,  but — my  records  are  very  poor,  I 
will  tell  you  that. 

Q.    You  may  have  received  that? 

A.  I  may  have.  If  John  Pierce  says  I  did,  I  be- 
lieve him ;  I  Avould  say  I  did. 

Q.     As  to  that  one?  A.     Yes. 

Q.  Now,  other  than  that  $600  and  the  $800  that 
you  received  in  September,  1952,  have  you  received 
any  other  payments  from  Mr.  Pierce  from  the  pro- 
ceeds of  the  sale  of  that  thousand  [62]  units  of 
stock  ? 

A.  Yes,  as  our  agreement  was,  to  pay  me  for  my 
stock,  was  that  he  would  pay  me  $100  a  month  until 
it  was  paid  up,  which 
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Q.     When  was  that  agreement  made  ? 

A.     That  was  made  in,  I  believe  it  was  June. 

Q.     Of  what  year?  A.     Of  this  year,  1954. 

Q.     1954?  A.    That's  right. 

Q.     Mr.  Pierce  then  came  to  you? 

A.     Yes,  he  did. 

Q.    And  what  did  he  say? 

A.  He  said  that  he  was  having  a  tough  time  and 
that  he  knew  he  owed  me  the  money  and  he  wanted 
to  pay,  and  he  wasn't  trying  to  take  an  advantage 
of  me,  but  circumstances  were  such  at  the  time  that 
he  just  couldn't  pay  restitution  to  the  full  amount, 
and  would  I  accept  his  note  for  payment  of  $100 
a  month,  until  it  was  cleared  up,  and  I  told  him  I 
would. 

Q.  Do  you  recall  what  the  total  amount  was  that 
he  agreed  to  pay?  A.     No,  I  don't. 

Hearing  Examiner:  Did  he  give  you  a  promis- 
sory note? 

The  Witness :     Yes,  I  think  he  did. 

Hearing  Examiner:     In  what  amount?  [63] 

The  Witness:     That  I  don't  remember. 

Q.     (By  Mr.  Tucker)  :     Where  is  it  ? 

A.  It  is  in  my  safety  deposit  box,  in  Santa  Bar- 
bara. 

Q.  At  that  time  did  he  make  any  payment  to 
you?  A.     Yes,  he  did. 

Q.     How  much  did  he  pay  you? 

A.     Paid  me  $100. 

Q.     And  since  that  time  what  has  he  paid  to  you  ? 
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A.  $100  each  month.  It  averages  $100  each 
month. 

Q.  Well,  I  would  like  to  have  you  give  us  the 
dates  of  the  payments  and  the  amounts  of  the  pay- 
ments. 

A.  In  June  he  gave  me  $100,  and  in  July  $100, 
and  in  August  $100. 

Q.     That's  $300.  Now,  has  he  paid  any  more? 

A.     And  this  month,  he  has  given  me  $200. 

Q.    When  was  that?  A.     Today. 

Q.     By  cash  or  check?  A.     By  check. 

Q.     Personal   check?  A.     Yes,  sir. 

Q.  Now,  between  June  of  1954  and  May  14,  1952, 
did  you  make  any  efforts  to  get  an  accounting  from 
Mr.  Pierce  for  your  shares  of  stock,  or  the  proceeds 
from  the  sale  of  your  shares  [64]  of  stock? 

A.    Between  which  dates  is  that,  sir? 

Q.  Between  May  14,  1952,  the  date  of  Commis- 
sion's Exhibit  2,  and  June,  1954,  when  he  paid  you 
$100? 

A.  I  think  Mr.  Pierce  came  to  Santa  Barbara 
and  talked  to  me,  stayed  at  Dr.  Pierson's  motel,  and 
we  talked  about  it,  and  it  was  again  he  said  that  he 
was  having  a  tough  time,  so  to  speak,  then  I  called 
him  once,  after  that,  I  think  I  talked  to  him  twice. 

Q.     Now,  and  what  did  he  say  on  these  occasions  ? 

A.  Well,  that  he  was  doing  the  best  he  could, 
and  it  wouldn't  be  too  long,  and  that  he  would  send 
me  some  money. 

Q.  Did  he  say  whether  or  not  he  had  sold  the 
stock  ? 
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A.     Yes,  he  did.  He  said  he  did  sell  the  stock. 

Hearing  Examiner :     When  was  this  now  ? 

Mr.  Tucker:  I  was  just  trying  to  fix  the  date 
of  it. 

Q.  (By  Mr.  Tucker)  :  When  did  he  tell  you  he 
had  sold  the  stock? 

A.  Well,  I  don't  believe  whether  I  ever  heard 
when  he  sold  the  stock. 

Q.     I  mean,  when  did  he  tell  you  he  had  sold  it? 

A.     At  the  time  he  was  in  Santa  Barbara. 

Q.    And  do  you  recall  about  when  that  was? 

A.     Well,  that  must  have  been  in 

Q.  You  have  testified  that  he  made  a  payment 
to  you  of  [65]  $800  in  September. 

A.     In  September. 

Q.     In  1952?  A.     Yes,  in  1952,  and 

Hearing  Examiner:  Was  that  the  final  payment, 
Mr.  Hayward,  or  was  that  the  $800  in  September, 
1952,  the  payment  for  the  bad  check,  or  was  it  some 
other  payment? 

The  Witness :  That  was  the  payment  for  the  bad 
check,  that's  right. 

Hearing  Examiner:  Mr.  Tucker,  you  have  been 
talking  about  a  lot  of  documents  here,  but  you  don't 
normally  have  the  witness  do  any  more  than  de- 
scribe a  document  before  you  offer  it  in  evidence. 

I  would  like  to  see,  if  they  are  going  to  be  offered, 
I  would  like  to  see  them. 

Mr.  Tucker:  At  this  time,  I  would  like  to  offer 
Commission's  Exhibits  1,  2  and  3,  as  described. 

Would  you  like  to  see  them? 
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Mr.  Sobieski:     No,  sir. 

Hearing  Examiner:  You  go  right  ahead,  while 
I  am  looking  at  these  documents.  You  are  talking 
about  something,  and  I  would  like  to  follow  you. 

The  Witness:     Yes,  sir. 

Hearing  Examiner :     You  go  ahead. 

The  Witness:     The  question  again?  [66] 

Q.  (By  Mr.  Tucker)  :  The  question  was,  when 
did  Mr.  Pierce  tell  you  he  had  sold  the  stock? 

A.     Well,  it  was  prior  to  September,  in  1952. 

Q.  At  that  time  did  he  tell  you  he  had  sold  all 
of  the  stock? 

A.  Now,  I  don't  know  whether  he  said  all  of 
the  stock  or  not,  to  be  truthful.  I  don't  know.  But  he 
said  he  sold  the  stock.  Now 

Q.  Did  he  ever  tell  you  that  he  had  sold  all  of 
the  stock?  A.     I  don't  remember. 

Q.  Did  he  ever  tell  you  of  the  price,  as  to  the 
price  at  which  he  sold  your  stock?  Did  Mr.  Pierce 
ever  tell  you?  A.     No. 

Q.     The  price  at  which  he  sold  your  stock? 

A.     No. 

Q.  At  the  time  that  Mr.  Pierce  discussed  with 
you  in  June,  1954,  the  matter  of  your  accepting 
a  note,  did  he  tell  you  the  price  at  which  he  had 
sold  your  stock  ?  A.     No. 

Hearing  Examiner:  Mr.  Hayward,  you  received 
the  subpoena  from  the  Commission,  did  you,  to  tes- 
tify? 

The  Witness :     Yes,  I  did. 

Hearing  Examiner:     And  on  that  subpoena  you 
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were  required  [67]  to  bring  all  records  in  connec- 
tion with  the  transactions,  and  this  note  resulting 
from  the  transaction  which  was  given  you  in  June, 
1954,  is  that  correct,  June,  1954? 

The  Witness:     That's  right. 

Hearing  Examiner :     Is  in  your  bank  now,  is  that 
right? 

The  Witness:     Yes. 

Hearing  Examiner:     In  Santa  Barbara? 

The  Witness :     Yes. 

Hearing  Examiner:     And  you  don't  recall  how 
much  it  is,  the  face  amount  of  the  note? 

The  Witness:    No,  I  don't. 

Hearing  Examiner:     How    much    are    the    pay- 
ments ? 

The  Witness :     $100  a  month. 

Hearing  Examiner:    For  how  long? 

The  Witness :     Until  it  is  paid  up. 

Hearing  Examiner:     I  don't  wTant  to  press  you 
unduly. 

The  Witness :     I  understand. 

Hearing  Examiner:     I  would  like  to  know  the 
amount  of  it,  if  you  recollect? 

The  Witness:     I  don't,  really. 

Mr.  Tucker:     May  it  be  stipulated 

Hearing  Examiner:     Mr.   Pierce,  do  you  recall 
the  amount  of  that  note  ? 

Mr.  Pierce :     Yes,  $2,200  plus  interest. 

Hearing  Examiner:     $2,200  plus  interest?   [68] 

The  Witness :     That 's  right. 

Hearing  Examiner:    All  right. 
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Mr.  Pierce :     Six  per  cent. 

Hearing  Examiner :     To  be  paid  off  monthly  ? 

The  Witness:     That's  right. 

Hearing  Examiner:     All  right,  Mr.  Tucker. 

Mr.  Tucker:     Cross-examine. 

Hearing  Examiner:  Let  me  ask  you  one 
question. 

Examination 

By  Hearing  Examiner: 

Q.  If  the  note  in  question  was  $2,200,  how  was 
that  sum  arrived  at,  do  you  recall? 

A.  No,  I  don't.  I  sort  of  washed  my  hands  of 
the  deal.  What  I  got  was  gravy,  after  all  is  said  and 
done;  you  know  what  I  mean. 

Q.  You  are  not  obliged  to  agree  with  any  sug- 
gestions that  I  make.  I  am  merely  asking  a  few 
questions  now.  A.     That's  all  right. 

Q.     Was  that  $2,200  suggested  by  Mr.  Pierce? 

A.     No. 

Q.     It  was  not?  A.     No. 

q.     Well 

A.  It  was  determined  on — I  believe,  say  I  gave 
him  a  thousand  shares,  at  $3  a  share,  I  got — and  say 
he  sold  200  [69]  shares  of  my  thousand 

Q.     That  was  $600?  A.     Yes. 

Q.     All  right.  A.     We  got  that. 

Q.  That  is  what  this  check  represents,  which  was 
dishonored  on  one  occasion,  and  subsequently  paid? 

A.     That's  right. 

Q.     All  right,  go  ahead* 


Securities  and  Exchange  Commission  79 

(Testimony  of  Earl  B.  Hay  ward.) 

A.  And  then  for  the  800  shares,  we  got,  sold  $4 
a  share,  so  that  was  what  he  owed  me,  less  the 
amount  he  paid  me,  and  at  the  time,  that  was  due 
and  payable  at  that  agreed  approximate  figure,  plus 
interest. 

Q.  So  you  understand  the  $2,200  represents  what 
he  owed  you  plus  the  payments  of  $600  for  300 
shares — for  200  shares  at  $3  per  unit — plus  the  sale 
of  800  units  at  how  much  ?  A.     At  $4. 

Q.     At  $4  a  share.  Let  me  do  a  little  figuring  here. 

Hearing  Examiner:  Mr.  Pierce,  we  will  swear 
you. 

Mr.  Pierce:     Yes,  sir. 

(Witness  excused.) 

Whereupon, 

JOHN  PIERCE 
was  called  as  a  witness,  and  having  been  first  duly 
sworn,  was  examined  and  testified  as  follows:  [70] 

Examination 
By  Hearing  Officer: 

Q.    Go  ahead. 

A.  Two  hundred  units  sold  at  $3  a  unit,  which 
made  $600. 

Q.     That's  right. 

A.  Then  400  units  sold  that  I  paid  him  for,  at — 
I  mean,  200  units  sold,  that  I  paid  him  $4  a  unit  for. 

Q.     Wait  a  minute.  You  had  200  units'? 

A.     At  $4. 
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Q.     At  $3,  the  first  200? 

A.     That's  right,  and  200  at  $4. 

Q.    All  right. 

A.  That's  $800.  That's  what  that  check  repre- 
sents. 

Q.  Which  is  known  as  Commission's  Exhibit 
3.  All  right,  the  total  of  that  was  $1,400? 

A.     That's  right. 

Q.  All  right,  now,  how  did  we  get  to  the  note  of 
$2,200,  subsequently  agreed  to  ? 

A.  Well,  $600  for  200  shares,  and  eight  times 
four  is  thirty-two,  that's  $3,200,  for  the  balance 
of  the  stock.  That  would  make  a  grand  total  of 
$3,800.  Is  that  right? 

I  gave  him  $1,400  that  you  have  evidence  in  checks 
there.  That  makes  it  $2,400. 

At  the  time,  we  made  the  agreement  to  pay  it  off 
monthly,  I  gave  him  an  additional  $200.  [71] 

Q.     And  that  reduced  it  to  $2,200? 

A.  $2,200.  That  was  the  note  that  was  left,  at 
$100  a  month. 

Hearing  Examiner:  Do  you  recall  getting  that 
additional  $200  at  the  time  the  agreement  was  made, 
Mr.  Hay  ward? 

Mr.  Hay  ward:  No,  I  don't,  but  if  he  says  I  got 
it,  O.K.  T  don't  remember  it,  though. 

Hearing  Examiner:  What  I  don't  quite  figure, 
and  I  may  not  be  seeing  this  quite  right;  first,  Mr. 
Sobieski,  if  you  want  to  object  to  my  taking — I  usu- 
ally don't  like  to  do  this  sort  of  thing;  you  have 
your   client,   you   are   advising  him — but  you   said 
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first,  Mr.  Pierce,  200  shares  at  $3  is  $600,  then  I 
thought  you  said  200  shares  at  $4,  or  $800  which 
this  check  represented. 

The  Witness:     Yes,  sir. 

Mr.  Sobieski:     By  "this  check,"  Your  Honor 

Hearing  Examiner:  Commission's  Exhibit  3  is 
the  check. 

Q.  (By  Hearing  Examiner)  :  What  did  you  say 
about  the  800  shares  at A.     At  $4. 

Q.  We  have  disposed  now  of  400.  There  is  only 
a  thousand  involved.  There  could  he  only  600  left. 

A.     That's  right. 

Q.  600.  Now,  if  that  600 — now,  I  am  not  testi- 
fying now,  but  if  that  600  was  at  $4,  that  would  be 
$2,400?  [72]  A.     Yes,  sir. 

Q.  And  if  you  gave  $200  additional,  which  Mr. 
Hay  ward  doesn't  recall  at  this  time,  that  would  re- 
duce it  down  to  $2,200. 

Hearing  Examiner:  It  seems  I  am  giving  better 
testimony  than  the  witnesses,  Mr.  Tucker.  Of  course, 
I  am  not  testifying;  I  am  trying  to  arrive  at  a 
figure. 

Mr.  Sobieski :  Maybe  that  is  why  we  have  Hear- 
ing Officers,  Your  Honor;  you  come  out  with  the 
facts. 

Hearing  Examiner:  Thank  you,  Mr.  Sobieski, 
but  I  have  never  been  known  to  be  a  mathematician 
or  a  figurer,  by  any  means.  I  have  difficulty  enough 
just  reading  plain  law. 

Mr.  Hayward:    What  else? 

Hearing  Examiner:     Just  wait  a   few  minutes. 
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We  may  have  a  few  more  questions  for  you.  We  can 
well  understand,  Mr.  Hay  ward,  that  you  have  your 
business  which  occupies  most  of  your  time. 

Mr.  Hay  ward:     That's  right. 

Hearing  Examiner:  You  purchase  a  few  shares 
of  stock  here  and  there,  which  might  not  be  of  much 
consequence  to  you. 

Mr.  Hay  ward:     That's  right. 

Hearing  Examiner:  You  may  inquire,  Mr.  So- 
bieski. 

(Witness  excused.) 

Whereupon, 

EARL  B.  HAYWARD 

resumed  the  stand,  was  further  examined,  and  tes- 
tified as  follows : 

Cross-Examination 
By  Mr.  Sobieski: 

Q.  Mr.  Hayward,  prior  to  making-  this  settle- 
ment with  Mr.  Pierce,  you  consulted  with  Mr. 
Charles  S.  Stevens,  Jr.,  an  attorney  who  practices 
law  in  Santa  Barbara?  A.     That's  right. 

Q.  Has  Mr.  Stevens  represented  you  for  quite 
some  time?  A.     Yes. 

Q.  And  you  consulted,  without  going  into  the 
details  of  what  you  said  to  Mr.  Stevens,  prior  to 
making  this  settlement,  you  consulted  with  Mr. 
Stevens,  is  that  correct  \  A.     That's  right. 

Q.  And  I  show  you  a  paper  which  purports  to 
be  signed  by  you  and  by  Mr.  Stevens,  your  attorney, 
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and  those  are  the  signatures  of  yourself  and  Mr. 

Stevens'?  A.     That's  right. 

Q.  And  that  document  was  executed  on  or  about 
the  date  it  bears,  June  12,  1954? 

A.     That's  right. 

Mr.  Sobieski:  We  will  offer  this  as  Respond- 
ent's Exhibit 

Hearing  Examiner:  It  may  be  received  as  Re- 
spondent's Exhibit  1.  [74] 

(Respondent's  Exhibit  No.  1  was  marked 
RX-1  for  Identification  and  received  in  evi- 
dence.) 

Q.  (By  Mr.  Sobieski) :  Was  Mr.  Stevens  pres- 
ent at  any  of  the  conferences  that  you  had  with  Mr. 
Pierce  on  or  about  June  12,  1954?  A.     Yes. 

Q.  And  during  this  time,  the  question  of  what 
Mr.  Pierce  had  sold  these  shares  for  was  never 
brought  up,  was  it  ?  A.     No. 

Q.     Either  by  you  or  Mr.  Stevens  ?  A.     No. 

Q.  And  you  thought,  as  I  understand  it,  that  you 
were  to  receive  $3  a  share  for  200  shares,  and  $4  a 
share  for  200  shares,  is  that  correct  ? 

Mr.  Pierce :     For  800. 

The  Witness:     For  800. 

Mr.  Sobieski:  Yes,  that  is  an  inadvertent  error 
on  my  part. 

The  Witness :     What  was  that  again  ? 

Q.  (By  Mr.  Sobieski)  :  You  were  to  receive  $3 
a  share  for  200  shares,  and  $4  a  share  for  the  re- 
maining shares,  is  that  correct? 
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A.     That  is  correct. 

Q.  So  that  when  you  received  this  note  together 
with  the  other  payments,  you  felt  your  agreement 
had  been  performed;  is  [75]  that  correct  ? 

A.     Yes. 

Q.  Now,  as  I  take  it,  some  time  prior  to  Sep- 
tember of  1952,  Mr.  Pierce  talked  to  you  either  in 
person  or  over  the  phone,  and  in  which  he  said  that 
there  would  be  a  delay  in  paying  you  the  balance 
of  the  money  coming  to  you,  but  that  you  would  ulti- 
mately be  paid.  Was  there  such  a  conference? 

A.     Yes,  that's  right. 

Q.     And  what  did  you  say  to  that,  Mr.  Hayward? 

A.     It  was  agreeable  to  me.  I  knew  I  would  get  it. 

Q.  You  were  willing  to  grant  him  the  delay,  is 
that  correct?  A.     Oh,  yes. 

Mr.  Tucker :  What  was  the  date  of  that  last  con- 
versation ? 

The  Reporter  (Reading) : 

' '  *  *  *  some  time  prior  to  September  of  1952  *  *  *  " 

Q.  (By  Sobieski)  :  Now,  at  the  time  that  Mr. 
Pierce  came  to  see  you  in  1954,  you  consulted  a  law- 
yer before  making  this  settlement.  Had  you  previ- 
ously consulted  any  lawyer  with  reference  to  these 
transactions  with  Mr.  Pierce?  A.    No. 

Mr.  Sobieski :     No  further  questions. 
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Redirect  Examination 
By  Mr.  Tucker:  [76] 

Q.  To  refresh  your  recollection,  Mr.  Hayward, 
particularly  in  view  of  the  last  question,  had  you 
not,  as  a  matter  of  fact,  consulted  Mr.  Stevens  about 
this  matter  prior  to  that  time  ? 

A.  I  consulted  Mr.  Stevens,  my  attorney.  I  don't 
recall,  sir 

Q.  About  trying  to  collect  the  amount  that  you 
had  coming  from  Mr.  Pierce? 

A.  I  don't  know  whether  it  was  before  or  after- 
wards, during  this  time. 

Q.  For  the  purpose  of  refreshing  your  recol- 
lection I  wonder  if  you  recall  a  telephone  conver- 
sation that  you  had  with  Mr.  Burr  of  our  Los  An- 
geles office  on  or  about  the  5th  or  6th  day  of  May, 
about  whether  or  not  you  had  made  a  settlement  at 
that  time  with  Mr.  Pierce?  Do  you  recall  Mr.  Burr 
calling  you  and  asking  you  if  you  had  made  a  set- 
tlement with  Mr.  Pierce? 

A.  I  remember  Mr.  Burr  calling  me.  I  don't  re- 
call what  was  said,  however.  If  I  told  Mr.  Burr,  if 
you  have  any  conversation  there  that  I  had  told  Mr. 
Burr,  I  am  sure  that  is  what  took  place. 

Q.  And  for  the  purpose  of  refreshing  your  recol- 
lection  

Hearing  Examiner:  If  you  have  got  a  copy  of 
that  conversation  there,  you  may  show  it  to  him,  for 
purposes  of  refreshing  his  recollection. 
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Mr.  Tucker :  Well,  this  is  in  the  form  of  a  memo- 
randum of  [77]  Mr.  Burr,  in  which  the  conversation 
is  recorded.  It  is  not  a  memorandum  of  the  witness. 

Hearing  Examiner:  Well,  I  mean,  you  can  show 
that  to  the  witness. 

Mr.  Sobieski:     May  I  see  it,  too? 

Hearing  Examiner:  Show  it  to  respondent's 
lawyer  first,  and  let  him  see  that,  and  see  if  that 
aids  and  assists  Mr.  Hayward  in  knowing  what  oc- 
curred on  that  occasion. 

Mr.  Tucker :     Yes,  sir. 

(Document  handed  to  Mr.  Sobieski.)  [78] 

Hearing  Examiner:  That  raises  another  ques- 
tion, Mr.  Sobieski.  Normally,  a  person's  recollection 
is  refreshed  in  two  ways.  In  neither  way  as  I  recall 
is  it  by  showing  him  a  document  which  has  been  pre- 
pared by  someone  else  on  the  other  end  of  the  line. 

Mr.  Tucker:  That  is  not  the  usual  way  of  re- 
freshing recollection. 

Hearing  Examiner :  No,  the  normal  method  is  by 
present  recollection  refreshed,  or  past  recollection 
recorded;  and  it  would  be  the  result  of  initiating 
some  action  by  the  person  whose  recollection  is  to 
be  refreshed,  some  document  he  may  have  prepared 
or  may  have  had  prepared  under  his  supervision 
and  direction  at  or  about  the  time  of  the  occurrence 
of  the  event. 

Now,  what  we  are  doing  here,  and  suggested  by 
the  Hearing  Examiner — and  he  is  occasionally 
wrong,  of  course — is  that  this  witness  might  refresh 
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his  recollection  by  looking  at  a  document  made  by 

Mr.  Burr. 

Have  you  any  views  on  it?  This  witness  is  not 
obliged  to  agree  to  anything.  If  this  document  will 
aid  and  assist  him,  is  it  proscribed  by  any  rule  of 
law?     „ 

Mr.  Tucker:  What  I  propose  to  do  is  ask  lead- 
ing questions,  based  on  what  is  in  the  document. 

Hearing  Examiner :     Well,  all  right. 

Mr.  Tucker:  I  think  we  may  make  a  statement, 
if  we  may,  [79]  and  see  if  it  accords  with  the  wit- 
ness' recollection  of  the  facts,  that  on  or  about  May 
5th  or  6th,  1954,  Mr.  Burr  had  a  telephone  conver- 
sation with  Mr.  Hayward  about  whether  or  not  the 
account  had  been  settled,  and  following  that  tele- 
phone conversation  Mr.  Burr  the  same  day  received 
a  telephone  call  from  Mr.  Charles  Stevens,  who  is 
the  attorney  for  Mr.  Hayward,  and  that  Mr.  Stevens 
advised  Mr.  Burr  that  Mr.  Hayward  wTas  in  his  of- 
fice, and  engaging  Mr.  Stevens  in  connection  with 
the  collection  of  this  account,  and  Mr.  Stevens  then 
wanted  to  see  if  he  could  get  certain  information 
from  Mr.  Burr. 

Hearing  Examiner:  What  was  the  date  of  that 
alleged  occurrence? 

The  Witness :     May. 

Hearing  Examiner:     May  of  this  year? 

Mr.  Tucker:     On  or  about  May  5th  or  6th. 

Hearing  Examiner:     Of  1954? 

Mr.  Tucker:     Of  1954. 
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Mr.  Sobieski:  Well,  then,  I  will  ask  a  couple  of 
more  questions. 

The  Witness:  It  must  have  been  in  April,  be- 
cause I  was  in  Alaska  in  May. 

Q.  (By  Mr.  Tucker)  :  This  was  on  or  about 
May  7,  1954.  Did  you  not  leave  for  Alaska  immedi- 
ately after  that? 

A.  Yes,  I  guess  that  is  it.  I  was  thinking  I  was 
in  [80]  Alaska  all  of  the  month  of  May. 

Q.  You  left  within  a  day  or  so  after  that,  it  was 
that  close,  was  it  not  ? 

A.  Yes,  it  must  have  been,  right  close  to  that 
time.  I  was  up  there  a  month. 

Mr.  Tucker:    Have  you  concluded,  Mr.  Sobieski? 

Mr.  Sobieski :     No. 

Recross-Examination 
By  Mr.  Sobieski : 

Q.  Then  Mr.  Stevens  never  took  any  action  at 
this  time  other  than  this  one  consultation,  is  that 
correct  ? 

A.  That's  all,  I  think  so.  And  writing  up  this 
form  that  the  Judge  has  here. 

Q.     Yes. 

A.     On  that  payment  deal,  the  agreement. 

Q.  And  you  yourself  never  made  any  complaint 
to  the  Securities  and  Exchange  Commission,  did 
you,  Mr.  Hayward?  A.     No. 

Q.     They  contacted  you  1  A.     Yes. 

Mr.  Sobieski :     No  further  questions. 
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Further  Redirect  Examination 
By  Mr.  Tucker: 

Q.     With  respect  to  this 

Hearing  Examiner :  You  authorized  your  lawyer 
to  do  [81]  something  in  connection  with  this  ac- 
count, didn't  you? 

The  Witness:    That's  right. 

Hearing  Examiner:  Was  it  delinquent  at  that 
time  ? 

The  Witness:     Yes. 

Hearing  Examiner :  You  tell  us  what  you  author- 
ized Mr.  Stevens,  your  lawyer,  to  do  in  connection 
with  this  delinquent  account. 

The  Witness:  I  authorized  Mr.  Stevens  to  write 
and  find  out  when  it  was  going  to  be  taken  care  of. 

Hearing  Examiner:  This  is  after  Mr.  Burr  put 
a  telephone  call  in  to  you  at  Santa  Barbara,  is  that 
right,  your  best  recollection? 

The  Witness:  I  don't  know  whether  it  was  be- 
fore or  afterwards. 

Hearing  Examiner:     All  right,  sir. 

The  Witness:     Actually. 

Hearing  Examiner :     All  right,  Mr.  Tucker. 

Mr.  Tucker:  Have  you  concluded  your  cross-ex- 
amination % 

Mr.  Sobieski:     Yes. 

Q.  (By  Mr.  Tucker)  :  When  it  got  down  to  this 
settlement  after  it  had  been  going  along  two  years 
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and  nothing  paid,  it  was  at  a  question  of  taking 

what  you  could  and  getting  it  over  with,  was  it  not  ? 

A.     Yes,  sir. 

Q.  And  that  was  the  basis  on  which  you  entered 
into  this  [82]  arrangement?  A.     That's  right. 

Well,  to  a  point,  I  will  put  it  that  way. 

Q.     To  what  point  1 

A.  Well,  if  I  wasn't  going  to  get  something  that 
was  worthwhile,  I'd  just  as  soon  chuck  it  all.  I 
mean,  I  wasn't  going  to  give  it  away. 

Q.  Who  computed  the  figure,  the  figure  on  which 
this  settlement  was  made;  did  you  figure  that  out, 
or  did  Mr.  Pierce  figure  it  out? 

A.  I  think  we  both  talked  about  it,  and  I  agreed 
to  it.  It  is  simple  arithmetic,  as  far  as  figuring  it 
out  and  see  what  I  could  come  up  with  on  the  final 
analysis,  and  I  was  in  accord,  and  I  agreed  to  the 
settlement  on  that  exchange. 

Q.  And  at  that  time  was  anything  said  about  Mr. 
Pierce  tell  you  what  price  he  had  obtained  from  the 
resale  of  your  stock?  A.     No,  sir. 

Mr.  Tucker:     No  further  questions.  [83] 

Hearing  Examiner:     Just  one  further  question: 

Examination 

By  Hearing  Examiner: 

Q.     Then  between  the  date  of  March  and  May, 

1952  and A.     June. 

Q.     June  12,  1954 

A.     Yes ;  I  received  nothing. 
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Q.  You  had  no  discussions  with  Mr.  Pierce  with 
reference  to  purchase  or  sale  of  this  stock? 

A.     He  had  the  stock  all  that  time. 

Q.     Yes,  but  you 

A.  You  are  asking  me  whether  I  got  any  money 
during  that  time  ? 

Q.     Yes.  A.     No. 

Q.  That's  right,  between  May,  1952,  and  June 
12,  1954?  A.     I  had  seen  him,  yes. 

Q.     But  you  didn't  get  any  money? 

A.  I  had  been  to  Las  Vegas,  I  wrould  say  two 
or  three — twice,  and  seen  him  each  time. 

Q.  What  were  you  doing  over  there?  Were  you 
just  on  a  visit? 

A.     Just  on  a  vacation,  you  might  say. 

Q.  A  vacation;  I  see.  Did  you  have  any  discus- 
sions with  Mr.  Pierce  between  these  dates  here  with 
reference  to  the  stock  [84]  which  you  had  previously 
turned  over  to  him,  that  is  to  say,  the  1,000  units? 

A.     Yes. 

Q.     Units  of  stock  ? 

A.  T  had  asked  him  at  different  times  I  saw 
him,  and  it  was  just  a  rough  situation,  as  far  as 
his 

Q.  Do  you  recall  what  he  said  to  you  other  than 
he  said  it  was  a  rough  situation? 

A.  Not  specifically,  no.  That  is  the  gist  of  it,  that 
he  just  didn't  have  the  money,  and  it  was 

Q.  Did  you  know  whether  he  owed  you  any 
money  at  that  time  ?  A.     Sure,  I  did. 
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Q.  How  much,  how  did  you  happen  to  know 
that? 

A.     Because  he  had  a  thousand  units  of  my  stock. 

Q.  Well,  he  had  paid  you  back  in  March  and 
May,  he  had  paid  you 

A.     For  a  certain  amount  of  stock. 

Q.     For  a  certain  amount?  A.     Yes. 

Q.  In  other  words,  he  had  paid  you  $600,  and 
paid  you  $800,  too,  hadn't  he?  A.     Yes. 

Q.  The  latter  being  the  check,  which  was  re- 
turned, "Insufficient  funds"?  [85] 

A.     Yes,  that's  right. 

Q.  But  later,  made  good,  in  September  of  1952, 
is  that  correct?  A.     Yes. 

Q.  But  other  than  this  $800  and  $600,  so  to 
speak,  had  you  discussed  with  him  between  May, 
1952,  and  June,  1954,  any  balance  that  may  be  due 
you? 

A.  I  don't  believe  there  is  any  balance.  I  just 
knew  that  there  was  some  money  owing  me,  and 
when  I  did  see  him,  I  never  wrote  him,  or  called  him 
in  regard  to  it ;  it  was  just  one  of  those  things,  when 
you  owe  somebody  some  money,  when  you  see  them, 
you  put  the  bite  on  them. 

Q.  You  knew,  of  course,  you  had  turned  over  to 
him  a  thousand  units,  and  did  you  know  whether  he 
had  sold  them  during  that  period  of  time,  or  holding 
them  or  what  ? 

A.     Yes,   I   knew  he  had  sold  them. 

Q.     How  did  you  know?  A.     He  told  me. 

Q.     Did  he  tell  you  how  much  he  sold  them  for? 
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A.     No. 

Q.  You  didn't  know  how  much  money  he  owed 
you,  I  take  it,  is  that  it? 

A.  No,  I  never  went — I  never  knew  in  dollars 
and  cents,  to  the  amount  that  he  owed  me,  no,  sir. 
I  just  knew  he  was  still  owing  me  some  money,  and 
when  I  would  see  him  there,  I  [86]  would  ask  him 
for  it,  and  he  said,  "Well,  just  hold  your  horses; 
things  will  be  coming  along  and  then  I  will  pay 
you." 

So  that  is  just  the  way  it  was,  and  I  never  pressed 
the  issue,  because  I  believed  him.  I  think  he  is 
honest. 

Q.  Well,  then,  in  June,  on  June  12th  when  you 
accepted  his  note  for  $2,200 A.     Yes. 

Q.  Is  that  the  first  time  you  knew  how  much 
was  due  you? 

A.  Oh,  no,  I  had  figured  it  out,  but  when  it 
comes  down  to  signing  something  with  a  definite 
amount,  naturally  I  figured  it  out,  it's  just  like  any- 
body would  owe  you,  say,  $500,  and  you  get  it  back 
piecemeal,  until  you  sit  down  and  figure  how  much 
the  fellow  owed  you  during  the  months,  you  just 
figured  he  owed  you  some  money,  and  when  you  saw 
him,  you  would  say, ' '  How  about  it  now  ? ' '  And  until 
he  paid  you,  you  wouldn't  know  just  how  much — 
well,  until  you  went  back  to  your  records  and  find 
out  just  how  much  you  had  marked  down  on  the 
thing. 

Q.     This  is  at  the  risk  of  asking  you  something 
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you  have  already  testified  to,  but  I  am  sort  of  con- 
fused in  my  mind  on  one  or  two  things  here : 

Had  Mr.  Pierce  ever  told  you  he  had  sold  all  of 
the  thousand  units,  that  you  turned  back  to  him? 
Had  he  told  you  during  some  period  of  time  that  all 
had  been  sold  ?  A.    Yes,  sir. 

Q.     When,  do  you  recall?  [87] 

A.     That  I  don't  know. 

Q.     Well,  would  it  be 

A.     It  would  be 

Q.  Would  it  be  prior  to  May,  1952,  or  would  it  be 
after  May,  1952?  That  is  when  you  got  your  check 
for  $800  and  $600,  respectively. 

A.  Well,  to  be  exact,  I  don't  know,  but  I  would 
assume  that  it  would  be  around  that  time. 

Q.     Around  that  time?  A.     Yes. 

Q.     Did  he  tell  you  how  much  that  he  had  sold? 

A.  He  never  told  me  how  much  he  got  for  them, 
no. 

Q.     He  never  told  you  ? 

A.  I  never  asked  him.  I  wasn't  interested,  be- 
cause I  knew  what  our  agreement  was. 

Q.     And  your  agreement  was  what? 

A.    Was  $3  for  the  first 

Q.     200? 

A.     200  shares,  $4  for  the  balance,  which  was  $4. 

Q.     $800?  A.     Yes. 

Hearing  Examiner:  All  right,  anything  further, 
gentlemen  ? 

Mr.  Tucker :     If  I  mav  see  these  exhibits  here 
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Further  Redirect  Examination 
(Continued) 

By  Mr.  Tucker:  [88] 

Q.  Now,  that  figure  of  $4  a  share  I  see  is  referred 
to  here  in  this  letter  of  March  3,  1952. 

(Document  exhibited  to  witness.) 

A.     Yes,  here  they  are,  both  of  them  (indicating). 

Q.  Now,  then,  I  see  here  on  May  4,  1952,  in  Com- 
mission's Exhibit  2,  there  is  a  reference  to  that  same 
figure  in  the  first  paragraph.  The  letter  says : 

"I've  sold  200  units  of  your  stock  at  $4.00;  there- 
fore, enclosed  you  will  find  a  check  in  the  amount 
of  $800.00."  A.     Yes. 

Q.  And  is  that  figure  you  have  in  mind  of  $4  a 
share  based  on  the  statements  in  those  letters'? 

A.  No,  apparently  we  had  some  conversation  in 
regard  to  this  before  I  sent  him  the  stock.  This  is 
just  as  I  see  it  here,  confirming  our  conversation, 
because  this  is  written  from  Las  Vegas  to  me. 

Q.  Well,  now,  as  I  understand  your  testimony,  in 
those  letters,  Mr.  Pierce  was  to  sell  that  stock  for 
you?  A.     Yes,  sir. 

Q.  You  weren't  selling  it  to  him;  he  was  to  sell 
it  for  you,  is  that  correct?  A.     Yes. 

Mr.  Tucker :     No  further  questions. 
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Further  Recross-Examination 
By  Mr.  Sobieski:  [89] 

Q.  And  as  I  understand  it,  your  understanding 
with  Mr.  Pierce  was  that  you  were  to  get  $3  a  share 
for  200  shares,  and  $4  for  the  balance,  is  that  cor- 
rect ?  A.     Yes. 

Q.  And  as  long  as  you  got  that  amount,  you 
were  satisfied,  is  that  correct?  A.     Correct. 

Q.  And  you  never  asked  Mr.  Pierce  what  he  sold 
it  for?  A.     No. 

Q.     And  he  never  told  you?  A.     No. 

Q.  And  you  weren't  interested  in  what  he  sold 
it  for,  is  that  correct  ?  A.     No. 

Q.  I  think  you  earlier  testified  that  you  were  not 
interested  in  what  Mr.  Pierce  owed  it  for.  Was 
that 

A.  It  finally  got  around  to  that  point.  At  the 
beginning  I  was  interested,  naturally,  I  wanted  as 
much  as  I  could  get  for  it. 

Q.    Yes,  but 

A.  Which  is  only  good  business.  I  mean,  I  would 
be  silly  to  say  that  I  wasn't. 

Q.  Oh,  yes,  that  is  true.  Now,  prior  to  the  time 
you  decided  to  sell  these  shares,  Mr.  Hayward,  yon 
had  become  disturbed  over  the  developments  in  the 
track,  is  that  correct?  [90]  A.     Yes. 

Q.  So  the  decision  to  sell  at  this  time  was  your 
decision,  is  that — the  one  that  you  had  made? 

A.     That's  right. 
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Q.     Made  from  your  own  study  of  the  situation  ? 

A.  My  own  calculation  of  what  I  had  decided  I 
had  better  do. 

Q.     Yes.  A.     Before  it  was  really  too  late. 

Q.    And  then 

A.  I  had  an  opportunity  before  to  sell  them.  He 
asked  me,  and  I  didn't  want  to. 

Q.  Yes.  And  then  subsequently  what  had  hap- 
pened in  the  track,  can  you  now  recall  ? 

A.  Well,  it  just  blew  up,  in  plain — it  just  didn't 
work.  It  wasn't  feasible  under  the  management  to 
go  forward,  as  I  saw  it;  although  it  was  still  there, 
the  thing  was  under,  the  track  was  under  construc- 
tion still.  They  still  had  men  there,  but  I  couldn't 
see  how  it  could  possibly  be  ready,  whether  due  to 
all  of  the  ramifications  of  construction,  which  I 
know  a  little  bit  about,  and  how  far  they  had  to  go  to 
complete  the  thing,  complete  the  track,  for  an  open- 
ing date. 

Q.     Yes. 

A.     So  I  drew  my  own  opinion  on  the  situation. 

Q.  Well,  now,  did  Mr. — when  you  say  you  drew 
your  own  [91]  conclusions,  was  this  the  result  of 
your  investigation  independent  of  Mr.  Pierce? 

A.  My  own  observation.  I  had  been  over  there, 
yes. 

Q.  Yes.  And  then  after  that,  then  you  had  this 
oral  arrangement  with  Mr.  Pierce,  is  that  correct? 

A.     That's  right. 

Q.  And  the  oral  arrangement  was  that  you  were 
to  get  $3  for  200  shares  and  $4  for  the  balance,  is 


98  John  Pierce  vs. 

(Testimony  of  Earl  B.  Hayward.) 
that  correct?  A.     That's  right. 

Q.  And  that  was  irrespective  of  what  Mr.  Pierce 
would  get  for  the  shares,  is  that  correct*? 

A.     That's  right. 

Mr.  Sobieski :     No  further  questions. 

Further  Redirect  Examination 
By  Mr.  Tucker : 

Q.    When  was  that? 

A.     Well,  that  was  in  1952. 

Q.  With  reference  to  the  time  of  these  letters 
here  ?  A.     Yes. 

Q.    When  was  it? 

A.  That  was  before  those  letters  were  written. 
In  other  words,  I  had  a  conversation  with  John 
Pierce  prior  to  these  letters.  Now,  I  don't  recall 
whether  it  was  in  person  or  on  the  telephone,  how- 
ever. 

Q.  What  was  this  statement  you  made  a  while 
ago  about  [92]  originally  wanting  to  get  all  you 
could  out  of  him?  A.     Yes,  sir,  I  did. 

Q.  Was  that  in  connection  with  your  conversa- 
tions with  Mr.  Pierce?  A.     Sure. 

Q.     When  was  that? 

A.  That  was  in  the  beginning  when  we  discussed 
this,  selling  the  thousand  shares. 

Q.  And  what  was  said  about  that,  what  did  you 
say  and  what  did  Mr.  Pierce  say? 

A.  Well,  T  can 't  tell  you  verbatim  on  that,  How- 
ever, I  thought  I  had  better  sell  a  thousand  shares, 
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and  he  said  it  was  a  good  idea;  and  that  I  would 

like  to  get  $5  a  share  for  them,  what  I  paid  for 

them. 

Now,  I  don't  know  whether  Pierce  said  "I  think 
I  can  get  it  for  you, "  or  "  I  can  get  it  for  you,  I  can 
get  more  for  you,"  or  not,  but  at  one  time  he  said 
he  could  get  more  for  me  than  what  I  paid  for 
them,  and  I  told  him,  I  recall  that  I  told  him  that 
I  wasn't  interested  in  making  a  profit  on  them,  I 
was  interested  in  getting  out  with  what  I  had  in  it. 

Q.     When  was  this  ? 

A.  But  I  don 't  know  when  that  conversation  was. 
I  am  merely  making  that  remark.  But  the  thing  I 
think  that  is  important  is  the  fact  that  we  did  settle 
on  an  agreed  amount. 

Q.  When  did  you  settle  on  that  agreed 
amount'?  [93] 

A.  When  I  sent  him  the  shares  of  stock,  through 
the  mail.  I  sent  him  a  thousand  shares,  and  that  was 
the  agreement. 

Q.     Did  you  write  a  letter  to  that  effect? 

A.     No,  I  didn't. 

Q.    What  was  your  agreement? 

A.  The  agreement  was  that  I  was  to  get  $3  for 
the  first  200  shares,  and  $4  for  the  balance.  I  believe 
that  letter  is  the  letter  that  he  wrote  me  back,  is  that 
not  right  ? 

Q.     That  is  the  letter  of  March  3,  1952? 

A.    Yes. 

Mr.  Tucker:     Commission's  Exhibit  1. 

No  further  redirect. 
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Examination 
By  Hearing  Examiner: 

Q.  If  this  record  can  be  straightened  out,  I  will 
have  to  do  so.  There  is  some  confusion  in  my  mind, 
and  I  am  not  sure  that  the  record  doesn't  evidence 
the  same  confusion.  Whatever  the  facts  are,  is  what 
we  want.  And  let's  spend  a  moment  or  so  trying  to 
tie  some  of  these  loose  ends  up,  if  we  can. 

A.     Yes. 

Q.  I  have  here  in  my  notes  a  statement  that 
you  said  you  wanted  to  get  all  you  could  get. 

A.     That's  right, 

Q.  And  that  in  the  light  of  your  having  paid  $5 
per  unit  [94]  for  this,  you  wanted  to  get  your  money 
back  if  you  could?  A.     That's  right. 

Q.     Did  you  tell  Mr.  Pierce  that?  A.     Yes. 

Q.     When  you  sent  the  shares  to  him? 

A.     Now  that's  what  I  don't  recall. 

Q.     When  did  you  send  the  shares  to  him  then? 

A.     I  sent  the  shares  to  him  prior  to  September. 

Q.     Prior  to  when,  Mr.  Hayward? 

A.     September  of  1952. 

Q.  Prior  to  September  of  1952.  Well,  actually 
here 

A.  I  think  it  was  in  August,  of  1952  that  I  sent 
him  the  stock. 

Q.  Well,  now,  on  March  3,  1952,  as  shown  by 
Commission's  Exhibit  1,  Mr.  Pierce  sent  you  a  letter 
in  which  he  enclosed,  he  says  he  enclosed  a  check 
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for  $600  for  200  units  of  stock.  At  that  time  had 
you  sent  the  thousand  shares  to  Mr.  Pierce  ? 

A.     Yes,  I  had. 

Q.     So  you  had  really  sent  it  prior  to  March? 

A.     Yes,  I  had. 

Q.     Of  1952,  hadn't  you? 

A.  Yes,  I  had.  Well,  that  is  certainly  obvious. 
Why  would  he  be  sending  me  a  thing  that  he  didn't 
have? 

Q.  That's  what  I  wanted  to  do,  straighten  out 
the  record. 

Now,  in  May,  on  May  14,  1952,  Commission's  Ex- 
hibit 2,  [95]  which  is  a  letter  from  Mr.  Pierce  from 
Las  Vegas  to  you  at  Santa  Barbara,  in  which  among 
other  things  he  says,  "I've  sold  200  units  of  your 
stock  at  $4.00;  therefore,  enclosed  you  will  find  a 
check  in  the  amount  of  $800.00,"  that  is  the  $800 
check  apparently  he  refers  to  in  the  exhibit  marked 
Commission's  Exhibit  3  and  which  I  am  showing 
you  at  this  time,  is  that  right? 

A.     That's  right. 

Q.  So  prior  to  March  and  May  you  had  sent  the 
thousand  shares  through  the  mail  from  Santa  Bar- 
bara over  to  Las  Vegas,  Nevada,  hadn't  you? 

A.     Yes. 

Q.  And  was  it  at  that  time  or  about  that  time, 
your  best  recollection  you  told  him  you  wanted  to 
get  all  you  could  out  of  it,  is  that  correct? 

A.     That  is  right. 

Q.  That  is  the  language  I  have  here  that  you 
used.  Is  it  fair  to  say  that  the  receipt  of  Commis- 
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sion's  Exhibits  1,  2,  and  3,  being  the  letters  that  I 
have  just  shown  you  here  and  which  you  may  see — 
that  you  thought  this  remittance  gave  you  all  you 
could  get  out  of  it  ? 

Mr.  Sobieski:  If  Your  Honor  please,  may  I  ob- 
ject to  the  question? 

Hearing  Examiner:     You  may  object. 

Mr.  Sobieski:  I  think  it  is  leading  and  sugges- 
tive, and  also  I  think  it  is  contrary  to  the  witness ' 
testimony,  that  the  [96]  deal  was  that  he  was  to  get 
$3  and  $4  regardless  of  what  Pierce  sold  them  for. 

Hearing  Examiner:  I  sustain  the  objection.  I 
am  just  trying  to  straighten  the  record  out  here.  It 
doesn't  matter  which  way  the  record  goes,  just  so 
we  get  a  record  that  is  straight.  I  have  to  get  some- 
thing that  I  can  operate  on  some  time,  and  whatever 
the  evidence  is,  is  what  we  are  looking  for. 

Q.  (By  Hearing  Examiner) :  You  said  some- 
thing a  while  ago  about  $3  and  $4  per  share,  and  I 
have  a  quote  here  in  my  notes:  "*  *  *  irrespective 
of  what  Mr.  Pierce  was  to  get  for  the  shares."  I 
think  that  was  in  answer  to  a  question  put  to  you 
by  Mr.  Sobieski,  "$3  or  $4  irrespective  of  what  Mr. 
Pierce  was  to  get  for  the  shares."  Was  that  your 
understanding'?  You  didn't  care  whether  he  sold 
them  for  $10  or  $20,  just  so  you  got  $4,  is  that  your 
testimony'?  That  is  all  I  want  to  know. 

A.    Yes. 

Q.     When  did  you  come  to  that  understanding1? 

A.  Well,  at  the  time  that  I  thought  they  were 
practically — when  I  couldn't  get  my  $5  for  them, 
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and  stocks  were  not  selling,  I  thought  I  was  for- 
tunate in  being  able  to  recover  $3  and  $4  for  them. 

Q.  Can  you  spot  that  time,  as  to  when  you  ar- 
rived at  that  conclusion?  Was  it  in  1954,  or  was  it 
in  1952? 

A.  It  was  in  1952.  In  1954 — you  see,  the  agree- 
ment [97]  was  made  in  1952,  and  all  of  this  time 
went  by  and  I  didn't  get  any  money.  So  had  the 
stock  gone  up  sky  high,  I  knew  that  he  had  sold  the 
stock;  at  whatever  figure  he  had  sold  them,  I  don't 
know,  but  all  I  knew,  our  agreement  was  at  this  $3 
and  $4,  and  that  is  what  I  expected. 

Q.  In  spite  of  that,  you  say,  you  say  you  wanted 
to  get  all  you  could  get,  Mr.  Hayward  ? 

A.  Yes,  that  was  my  first  impression,  that  is 
what  my  first  want  was,  yes. 

Q.     Back  in  1952?  A.     Yes,  that's  right, 

Q.     Well,  you  got  remittances  back  here? 

A.    But  I  agreed  to  take  $3  and  $4  for  them. 

Q.  But  you  got  remittances  back  here  of  $600 
and  $800,  respectively  ?  A.     Yes. 

Q.  All  right,  at  that  time  had  you  had  any  agree- 
ment what  you  were  to  get  ?  A.     Yes. 

Q.  What  was  that  agreement  based  on,  if  any- 
thing? 

A.     On  the  current  demand  of  what  he  could 

Q.     Current  price  of  the  stock,  was  it  that? 

A.     Yes. 

Q.     Are  you  sure  of  that  ? 

A.  Well,  it  is  what  you  could  get,  in  other  words, 
I  [98]  don't  know  what  the  market  value  of  the 
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stock  was,  because  I  am  not  there,  I  don't  know  any- 
thing about  stocks. 

Q.  Did  the  $600  payment  and  the  $800  payment 
represent  what  you  thought  the  going  price  of  the 
stock  was? 

Mr.  Sobieski:  Object:  leading  and  suggestive, 
Your  Honor,  I  think  he  has  testified  definitely  what 
the  agreement  was,  and  I  think  that  is  the  story. 

Hearing  Examiner :     Well,  I  want  to  find  out 

Q.  (By  Hearing  Examiner)  :  I  am  not  suggest- 
ing anything  to  you,  but  I  want  to  find  out  what  you 
knew  and  what  you  expected,  if  anything,  at  that 
time?  A.    Well,  I  have  told  you. 

Q.     I  still  don't  understand. 

Hearing  Examiner:  All  right,  I  don't  quite  un- 
derstand. I  will  let  counsel  go  ahead. 

Further  Redirect  Examination 
(Continued) 
By  Mr.  Tucker: 

Q.  Where  did  this  $3  figure  come  from  and 
where  did  the  $4  figure  come  from?  You  talked 
with  Mr.  Pierce  about  his  selling  this  stock  for  you. 
Now,  how  was  that  $3  figure  fixed,  and  how  was  that 
$4  figure  fixed? 

Mr.  Sobieski:  Object  on  the  ground  it  is  imma- 
terial. 

Hearing  Examiner :  That  is  material ;  objection 
overruled.  [99] 

Q.     (By  Mr.  Tucker)  :     Were  those  figures  sug- 
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gested  by  Mr.  Pierce,  what  he  could  get  for  the 

stock? 

Mr.  Sobieski:  Objected  to  as  leading  and  sug- 
gestive, to  his  own  witness. 

Hearing  Examiner:  You  may  answer,  if  you 
can. 

The  Witness:     I  don't  recall,  actually. 

Hearing  Examiner:  Well,  I  am  going  to  be 
obliged  to  ask  a  question  here,  and  a  question  to 
which  Mr.  Sobieski  may  want  to  object. 

Examination 
By  Hearing  Examiner: 

Q.  I  want  to  find  out  whether  the  sale  of  the 
200  units,  at  $3  per  unit — how  was  that  $3  arrived 
at,  that's  what  I  want.  Do  you  recall,  how  was  the 
$3  figure  arrived  at? 

Mr.  Sobieski:  Object  on  the  grounds  it  is  incom- 
petent, irrelevant  and  immaterial  in  this  proceeding. 

Hearing  Examiner:     Objection  overruled. 

The  Witness:     Well,  I  imagine  it  was 

Q.  (By  Hearing  Examiner) :  No,  you  can't 
imagine;  don't  agree  to  anything  that  is  suggested. 
Was  anything  said  between  you  and  Mr.  Pierce  here 
with  reference  to  getting  the  market  value,  the  mar- 
ket price? 

Mr.  Sobieski:  Objection,  on  the  grounds  it  is 
leading  and  suggestive.  [100] 

Q.  (By  Hearing  Examiner)  :  All  right,  was 
anything  said,  was  anything  said  in  your  con  versa- 
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tions  with  Mr.  Pierce  with  reference  to  getting  the 

market  price? 

Mr.  Sobieski :  Object  to  that  as  leading  and  sug- 
gestive, leading  the  witness. 

Hearing  Examiner:     Objection  is  overruled. 

Q.  (By  Hearing  Examiner)  :  All  right,  what  is 
the  answer? 

A.  I  would  say  that  he  said  he  could  get  so  much 
for  it,  and  I  agreed  to  it,  "O.K.,  let's  have  it.  If 
you  can  get  $3  and  $4,"  whatever  it  was,  and  I 
agreed  to  it.  It  had  to  come  from  some  place,  that's 
for  sure,  or  it  is  still  reasonable  to  assume  that  I 
said,  "If  you  can  get  $3  and  $4  for  this,  you  go 
ahead  and  sell  it,  and  here  it  is." 

Q.  All  right,  but  do  you  know  you  said  that; 
we  want  to  know  about  what  you  said,  if  you  can 
spot  this. 

A.     Honestly,  I  can't  tell  you. 

Q.  Yet,  at  one  time  you  said  you  wanted  all  you 
could  get  out  of  it?  A.     That's  right. 

Q.     You  wanted  to  get  your  $5? 

A.  That  was  when  this  thing  was — it  was  slip- 
ping, and  that's  what  I  wanted,  yes.  And  then  the 
stock  didn  't  sell,  I  mean,  he  had  it  there  for  a  while, 
it  didn't  sell,  he  didn't  [101]  find  a  buyer  for  it,  and 
I  think  he  called  me  and  we  talked  about  it  again, 
then  I  was  willing  to  get  out  what  I  could. 

Q.     Were  you  having  conversations 

A.     Yes. 

Q.  at  that  time  with  Mr.  Pierce,  with  refer- 
ence to  the  lay-out  of  the  plant,  or  the  prospects? 
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A.  Intermittently,  I  had  talked  to  him,  yes.  He 
had  been  to  Santa  Barbara  and  I  had  been  over 
there. 

Q.  You  said  you  made  from  your  own  calcula- 
tions here,  certain  determinations  or  decisions ;  what 
do  you  mean? 

A.  When  I  decided  to  sell  it,  the  fact  that  this 
track  was  not  progressing,  enough  men  on  it  and 
so  forth,  to  open  at  the  time  their  opening  date 
stated;  they  had  delayed  opening  it  once,  and  had 
advertised  it  being  opened  at  a  later  date,  which  I 
could  not  see,  and  that's  when  I  decided  that  it 
was  time  to  get  out  and  sell  some  of  my  stock. 

Q.  Had  Mr.  Pierce  said  anything  to  you  about 
prospects,  had  he  discussed  the  looks  of  the  situa- 
tion? 

A.  I  suppose  we  had  talked  about  it,  but  it  was 
my  opinion  to  sell  a  portion  of  my  stocks. 

Q.  Mr.  Hayward,  how  could  it  possibly  be  your 
opinion,  unless  you  knew  something  about  that,  and 
you  went  over  there  regularly  and  collected  on  this  ? 
You  had  to  rely  on  somebody,  didn't  you? 

A.     Yes,  I  did.  [102] 

Q.     You  are  a  businessman? 

A.    I  went  over  there,  too. 

Q.     Whom  did  you  talk  to  over  there? 

A.     I  went  there  myself. 

Q.     Where?  A.     Dr.  Pierson  and  I. 

Q.     Dr.  Pierson?  A.     Yes. 

Q.  Well,  can  you  tell  whether  a  race  track  is 
progressing  as  fast  as  it  could  be  f  A.     Yes. 
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Q.     Are  you  wised  up  on  those  things'? 

A.     I  really  am. 

Q.     What  is  your  background  in  racing? 

A.     Not  on  a  race  track. 

Q.     That  is  what  I  am  speaking  of. 

A.     No,  that's  true. 

Mr.  Tucker:     Construction? 

The  Witness:     Just  construction. 

Q.  (By  Hearing  Examiner)  :  Have  you  talked 
to  Mr.  Pierce  or  his  counsel  today? 

A.     I  talked  to  Mr.  Pierce  today. 

Q.     About  what?  A.     Well 

Mr.  Sobieski:  Object  on  the  grounds  it  is  imma- 
terial, [103]  Your  Honor. 

Mr.  Tucker :     I  think  it  is  proper. 

Hearing  Examiner:  It  may  be,  but  we  have  to 
get  a  record  one  way;  the  fact  that  Mr.  Sobieski 
substantiates  respondent,  I  am  glad  to  have  it,  but 
we  must  have  a  record,  either  for  or  against,  and  it 
just  doesn't  matter  to  me  what  the  testimony  is; 
as  long  as  we  can  get  something  we  can  use,  I  will 
be  delighted,  if  it  is  possible  to  find  facts  wholly  in 
favor  of  your  client ;  but  I  want  a  record. 

Mr.  Sobieski:  It  means  the  Commission  has 
failed  to  prove  their  case,  Your  Honor. 

Hearing  Examiner:  Yes,  but  there  is  an  obliga- 
tion directly  thrust  upon  the  Hearing  Examiner, 
making  a  trip  of  several  thousand  miles  out  here 
and  back  again,  to  see  a  record  is  built,  if  one  can 
be  built,  and  while  the  primary  obligation  is  not  on 
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the  Examiner  by  any  means,  nevertheless,  I  would 
like  to  exhaust  this  witness,  if  we  possibly  can — I 
don't  mean  physically,  but  I  would  like  to  get  out 
of  you  what  you  know.  As  long  as  you  testify  to 
your  best  recollection,  that  is  all  that  matters. 

The  Witness:     All  right. 

Hearing  Examiner :  All  right,  any  further  ques- 
tions ? 

Further  Redirect  Examination 
(Continued) 
By  Mr.  Tucker: 

Q.  You  had  a  conversation  with  Mr.  Pierce  today 
about  [104]  this  matter?  A.     Yes. 

Q.     He  did  pay  you  $200  today?  A.     Yes. 

Q.  I  ask  you  whether  or  not  he  made  a  state- 
ment to  you  to  this  effect,  that  in  the  event  he  was 
unable  to  get  this  registration  he  would  be  out  of 
business  and  wouldn't  be  able  to  pay  you  off? 

A.     No,  sir,  he  did  not. 

Q.    Nothing  of  that  kind  to  you? 

A.     No,  sir. 

Mr.  Sobieski:     I  object. 

Hearing  Examiner:  The  answer  has  been  given. 
It  is  all  in  your  favor. 

Did  you  discuss  what  testimony  you  would  give 
here  today  with  Mr.  Pierce? 

The  Witness:     No. 

Hearing  Examiner:  You  didn't  discuss  with 
him  in  any  respect  what  you  were  going  to  say  here  ? 

The  Witness:     No,  sir. 
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Hearing  Examiner :  N  o  one  else  connected  with 
the  case? 

The  Witness:  I  talked  to  Mr.  Burr,  before  I 
came  in  here. 

Hearing  Examiner:  He  represents  the  Commis- 
sion. 

The  Witness:     Oh,  yes. 

Hearing  Examiner:  Anything  further,  gentle- 
men? [105] 

Q.  (By  Mr.  Tucker)  :  In  answer  to  a  question 
by  the  Examiner,  you  said  that  Mr.  Pierce  told  you 
he  couldn't  find  a  buyer? 

A.     Pardon  me  ? 

Q.  I  say,  you  made  a  statement  just  a  few  mo- 
ments ago  to  the  Examiner  that  at  one  point  Mr. 
Pierce  told  you  he  couldn't  find  a  buyer.  Have  I  got 
this  down  incorrectly?  Later,  he  said  that  he  could 
find  a  buyer.  Do  you  recall?  You  just  said  that  a 
few  minutes  ago.  Do  you  remember  saying  it? 

A.     He  could  not  find  a  buyer  I 

Q.  Yes,  and  then  you  said  he  later  called  you 
back  and  said  he  could  find  a  buyer? 

A.  Well,  I  think  that  was  relative  to  the  stock 
at  $5  a  share,  we  will  put  it,  and  later  called,  we 
were  talking,  that  he  had  a  buyer  for  $3  and  $4. 

Q.  And  was  that  when  you  agreed  to  send  the 
stock  over  when  he  told  you  he  had  a  buyer  at  $3 
and  $4?  A.     Yes. 

Mr.  Tucker:     No  further  questions. 
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Further  Recross-Examination 
By  Mr.  Sobieski: 

Q.  Now,  Mr.  Hayward,  you  say  that  Dr.  Pier- 
son  has  had  some  experience  with  race  tracks'? 

A.  He  has  been  interested  in  them,  yes.  I  don't 
know  how  much  experience,  as  far  as  owning 
stock.  [106] 

Q.  I  see.  And  did  you  consult  with  Dr.  Pierson 
prior  to  making*  your  original  purchase? 

A.    Yes. 

Q.  And  as  I  understand  it.  it  was  at  Dr.  Pier- 
son's  suggestion  that  you  went  to  Las  Vegas,  is  that- 
correct  f  A.     That  is  correct,  yes. 

Q.  And  prior  to  going  to  Las  Vegas  at  the  in- 
stance of  Dr.  Pierson,  had  you  ever  met  Mr.  Pierce  ? 

A.     No. 

0.  Now.  with  Dr.  Pierson 's  assistance  you  made 
an  investigation  of  the  track,  did  you.  before  you 
purchased?  A.     Yes. 

Q.  Then  when  the  decision  came  later  on  in  1952 
to  sell — tell  us  what  you  did  before  arriving  at  that 
decision  to  sell,  whom  did  you  consult  with  and  what 
investigation  if  anything  did  you  make  ? 

A.  Well,  I  had  been  over  there  several  times 
and  it  wasn't  progressing  as  I  know  construction 
to  go. 

Q.     Yes. 

A.  I  mean,  I  am  not  a  beginner ;  that  is  my  busi- 
ness. I  am  around  construction  all  the  time,  and  T 
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know  what  has  to  be  performed  first  before  some- 
thing else  can  go  on.  I  have  a  pretty  good  idea  as 
to  how  much  work  there  was  to  be  done  at  the  time 
that  they  said  they  were  going  to  open,  and  it  was 
at  that  time  that  things  didn't  look  too  good  to  me, 
but  as  I  went  [107]  back  to  the  office  of  the  Thor- 
oughbred Racing  Association  they  were  going  to 
put  on,  I  think  85  more  men  the  next  Monday;  I 
was  there  on  a  week  end.  They  all  assured  me  they 
were,  things  were  going  forward,  and  things  could 
really  be  knocked  out. 

Q.  Who  assured  you  of  these  things,  Mr.  Hay- 
ward?  Can  you  remember  any  of  the  people? 

A.  Well,  John  Pierce,  Mr.  Smoot,  and  Mr.  John 
LaFortune,  I  mean,  they  were  all  in  agreement  that 
things  were  really  going  to  get  rolling.  So  the  next 
time  I  went  over,  there  wasn't  that  many  men 
there,  I  couldn't  see  anjr  progress  in  the  track,  and 
so  that's  when  I  decided  the  time  was  to  get  out, 
with  what  I  could. 

Q.  And  you  made  that  decision  based  on  your 
own  judgment  of  the  way  things  were  progressing  as 
a  matter  of  building,  is  that  correct? 

A.     That's  right. 

Q.  And  you  didn't  need  anybody  to  advise  you 
on  that  phase,  because  you  consider  yourself  compe- 
tent to  make  a  judgment,  an  informed  judgment,  as 
to  whether  a  construction  job  is  proceeding,  is  that 
correct?  A.     That's  right. 

Q.  Now,  then,  at  the  time  you  had  your  discus- 
sions with  Mr.  Pierce  about  selling  this,  you  had 


Securities  and  Exchange  Commission  113 

(Testimony  of  Earl  B.  Hayward.) 

known   Mr.   Pierce   then   for  how  long,   had   you 

known  Mr.  Pierce? 

A.  Oh,  a  couple  of  years,  I  guess,  a  year  and  a 
half,  [108]  about  a  year  and  a  half. 

Q.  And  at  that  time,  as  I  understand  it,  you 
had  the  discussion  with  him;  you  are  not  sure 
whether  it  occurred  over  the  phone  or  in  Las  Vegas, 
is  that  correct?  A.     No,  I  am  not  sure. 

Q.  And  was  it  your  understanding  that  Mr. 
Pierce  might  make  a  profit  in  your  stock,  or  was 
that  discussed?  A.     No. 

Q.  That  was  not  discussed.  And  your  conversa- 
tion with  him,  as  I  understand  it,  was  a  flat  figure 
of  $3  a  share  for  some,  and  $4  a  share  for  others? 

A.     That  was  our  agreement,  yes. 

Q.  That  was  your  agreement.  And  you  never  in- 
quired of  him  what  he  actually  sold  it  for,  that's 
correct  ? 

A.     No,  I  don't  know  now  what  he  sold  it  for. 

Q.  And  you  never  considered  it  any  of  your  busi- 
ness what  he  sold  it  for,  is  that  correct? 

A.    Yes. 

Mr.  Sobieski:     I  have  no  further  questions. 

Hearing  Examiner:  Anything  further,  Mr. 
Tucker? 

Mr.  Tucker:     Just  one  moment,  please. 

Hearing  Examiner:  Mr.  Hayward,  is  this  your 
testimony,  that  at  no  time  were  you  concerned  with 
what  price  Mr.  Pierce  may  have  gotten  for  the  one 
thousand  units  of  Thoroughbred  Racing  Association 
stock  which  you  turned  back  to  him  ?  [109] 
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Mr.  Sobieski:  Object  to  that,  Your  Honor,  on 
the  grounds  it  has  been  asked  and  answered,  prob- 
ably a  half  a  dozen  times. 

Hearing  Examiner:  I  think  you  are  almost 
right,  Mr.  Sobieski,  but  for  the  sake  of  me,  I  caimot 
fix  in  my  mind,  and  I  have  had  many  years  at  this 
business,  what  the  answer  is.  It  just  doesn't  matter, 
as  long  as  we  get  it  accurate. 

Mr.  Sobieski:  If  Your  Honor  please,  if  it  has 
been  answered  half  a  dozen  times,  I  think  that  is 
given  pretty  accurately. 

Hearing  Examiner:  I  wdll  rule  on  your  objec- 
tion. I  am  always  reluctant  not  to  sustain  counsel's 
objection  to  a  question  made  by  the  Hearing  Officer, 
but  the  question,  but  the  question  has  been  asked  in 
a  number  of  forms. 

Examination 
By  Hearing  Examiner : 

Q.  Now,  did  you  get  my  question  I  asked  you? 
Do  you  want  it  read  back? 

The  Witness :      O.K.,  read  it  back. 

Hearing  Examiner :     Read  it  back,  Mr.  Reporter. 

The  Reporter  (Reading)  : 

"Question,  Mr.  Hayward,  is  this  your  testimony, 
that  at  no  time  were  you  concerned  with  what  price 
Mr,  Pierce  may  have  gotten  for  the  one  thousand 
units  of  Thoroughbred  Racing  Association  stock 
which  you  turned  back  to  him?"  [110] 
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Q.  (By  Hearing  Examiner)  :  What  is  your  an- 
swer? 

A.  When  you  say  "at  no  time,"  certainly  I  was 
interested  at  one  time. 

Q.     That  one  time  was  when,  now? 

A.  That  one  time  was  when  I  sent  him  the  stock ; 
certainly  I  was  interested  in  getting  as  much  as  I 
could  for  it,  that  is,  all  I  wanted  is  what  I  had  in  it. 
Anything  more  than  $5  a  share,  I  didn't  care  about, 
but  I  was  interested  in  getting  all  of  my  $5,000 
back,  but  in  a  conversation,  and  I  believe  it  was  on 
the  telephone,  was  that  there  was  no  buyer — I  mean, 
it  just  couldn't  be  sold  at  that  figure. 

Q.     Who  said  that? 

A.  John  Pierce.  And  if  I  would  take— or  we 
agreed,  I  don't  know  whether  he  said  "We  will  do 
that,"  whether  I  said  "How  much  can  you  get  for 
it, ' '  $3  and  $4  was  arrived  at. 

Q.     When  was  that  agreement  arrived  at  ? 

A.  That  agreement  was  arrived  upon — now,  I 
don't  remember  whether  it  was  before  I  sent  him 
the  stock,  or  afterwards,  but  I  know  there  was  a 
time  after  he  had  the  stock  that  he  hadn't  sold  it 
all.  You  follow  me? 

Q.     Well,  now,  is  this  accurate  or  not: 

After  you  received  the  $600  check  for  200  shares 
at  $3,  and  you  received  the  $800  check 

A.     No,  the  agreement  was  before  that. 

A.     Are  you  sure  of  that  now?  [Ill] 

A.     Yes,  I  am. 
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Q.  What  makes  you  sure  of  that,  Mr.  Hay- 
ward  ? 

A.  Because  I  wouldn't  agree,  I  mean,  he 
wouldn't  arbitrarily  send  me  an  amount,  without 
first  agreeing  upon  it,  I  am  sure. 

Q.  Well,  now,  are  you  sure  of  that?  Are  you 
sure  of  that? 

A.    Yes,  well,  I  wouldn't  swear  to  it,  but 

Q.  But  you  are  under  oath  now,  to  give  the  best 
testimony  you  can. 

A.  That  is  what  I  am  doing.  If  these  things  con- 
tradict that,  they  must  be  right,  I  must  be  wrong. 

Q.  Did  you  know  on  March  3rd  when  you  got 
a  letter  from  Mr.  Pierce,  in  which  he  enclosed  a 
check  for  $600  for  200  units  of  this  stock? 

A.    Yes. 

Q.  That  he  was  selling  it  for  $3  a  share,  did  you 
know  that?  A.     Yes,  I  did  know  that. 

Q.     How  did  you  know  it  ? 

A.  Because  we  had  agreed  on  it  in  our  conver- 
sation, either  by  phone,  and  I  believe  it  was  by 
phone ;  or,  I  was  going  to  say  I  was  over  there,  but 
I  don't  believe  I  was,  because — and  talked  to  him. 
I  think  it  was  by  telephone.  However,  he  had  my 
stock  before  he  wrote  me  that  letter.  [112] 

Q.  Yes,  he  had  your  stock,  because  this  repre- 
sents a  sale  of  a  portion  of  it? 

A.     That's  right. 

Q.     The  question  is 

A.     And  I  know — I  knew  before  he  wrote  that 
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letter,  that  I  was  going  to  get  that,  because  that  was 

no  surprise  to  me. 

Q.     How  did  you  know  it? 

A.     Because  we  had  discussed  it. 

Q.     Where? 

A.     And  I  think  it  was  by  telephone. 

Q.     The  sale  of  200  units  at  $3  per  unit? 

A.     Yes,  sir. 

Q.  Do  you  recall  what  transpired  in  this  discus- 
sion ?  You  say  you  think  it  was  by  telephone.  Where 
did  the — who  originated  it  ? 

A.     He  called  my  office. 

Q.     He  called  your  office  in  Santa  Barbara? 

A.    Yes. 

Q.  What  did  he  say  to  you  and  what  did  you 
say  to  him  ? 

A.  Well,  it  was  just  the  fact  that  the  time — he 
originally  could  get  my  money  out  of  it,  and  I  didn't 
want  to  sell  it. 

Q.  But  on  this  occasion,  when  he  sold  200  units 
at  $3  a  unit,  he  called  you  before  he  actually  sold  it, 
is  that  your  testimony?  [113]  A.     Yes. 

Q.     What  did  he  say  to  you? 

A.     That  he  could  get  me  that  money  for  it. 

Q.     He  said  he  could  get  you  $3  per  unit? 

A.     $3  and  $4. 

Q.  He  could  get  you  $3  and  $4  per  unit,  that's 
what  he  told  you  when  he  called  you  shortly  before 
March  3,  1952,  is  that  correct?  A.     Yes. 

Q.    And  what  did  you  say  to  him? 

A.     I  said,  "If  that's  all  you  can  get,  let's  sell  it." 
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Q.     "If  that  is  all  you  can  get,  let's  sell  it'"? 

A.  I  wouldn't  say  those  exact  words,  but  I 
agreed  upon  it ;  as  I  said  before,  it  was  no  surprise 
to  me  when  the  letter  came  with  the  money. 

Q.     Because  it  came  back  in  an  amount 

A.     That  we  had  agreed  upon. 

Q.     That  you  had  agreed  upon?  A.     Yes. 

Q.  And  what  was  the  basis  of  that  agreement, 
how  did  you  happen  to  come  to  this  agreement*? 

A.  Because,  I  couldn't  get  $5  a  share  for  it  and 
I  was  accepting  less. 

Q.  How  did  you  know  you  couldn't  get  $5  a 
share  for  it? 

A.  Well,  I  believe  at  the  time,  I  thought  I  was 
lucky  to  [114]  get  that. 

Q.  I  know,  but  how  did  you  know  you  were 
lucky  to  get  that? 

A.     Because  it  didn't  look  like  to  me  it  would  go. 

Q.  Where  did  you  get  your  information,  if  you 
got  any  information,  that  you  couldn't  get  $5  a 
share,  and  agreed  to  this  $3  and  $4  a  share,  re- 
spectively? Did  Mr.  Pierce  say  anything  to  you 
about  it?  A.     He  probably  did. 

Q.  Not  probably,  but  what  is  your  best  recollec- 
tion? 

A.  My  best  recollection  was  that  that's  what  the 
tops  was  he  could  get  for  me. 

Q.     That  is 

A.  And  I  wanted  to  get,  sell  it,  better  take  that 
for  it.  Now,  I  mean  there  is  no — something  would 
have  to  be  said.  Tf  T  said 
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Q.  Something  would  have  to  be  said  by  whom,  by 
Mr.  Pierce?  A.    Yes. 

Q.  You  agreed  to  take  $3  and  $4  a  share  dollars 
per  unit? 

A.  Yes,  he  was  the  fellow  who  was  selling  it;  I 
wasn't  selling  it. 

Q.  Well,  did  you  know  what  these  units  were 
being  sold  for  in  the  market  at  that  time? 

A.     No.  [115] 

Q.     You  didn't  know?         A.     No,  I  didn't  know. 

Q.  Well,  where  were  you  looking,  so  to  speak, 
for  information,  with  reference  to  going  prices, 
going  values ;  were  you  looking  any  place  ? 

A.     No  place ;  I  run  a  business. 

Q.  Were  you  relying  on  Mr.  Pierce  to  give  you 
a  figure  that  was  fair  and  reasonable? 

A.  That's  right.  That's  exactly  what  I  thought. 
I  bought  them  from  him,  no  reason  to  doubt  his 
integrity  up  to  that  point,  and  he  was — and  I  had 
— as  a  matter  of  fact,  offered  to  give  him  all  my 
stock  and  let  him  sell  it. 

Q.  You  had  full  faith  and  trust  and  confidence  in 
him,  did  you?  A.     Yes,  I  did. 

Hearing  Examiner:    Any  further  questions? 

Further  Redirect  Examination 

By  Mr.  Tucker : 

Q.     Did  Mr.  Pierce  say  anything  to  you  to  indi- 
cate what  business  he  was  engaged  in  at  that  time? 
A.     At  which  time  ? 
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Q.  The  time  he  took  these  securities  to  sell  for 
you.  A.     No,  never  asked  him. 

Mr.  Tucker:     No  further  questions.  [116] 

Q.  (By  Mr.  Sobieski) :  Mr.  Hayward,  with 
reference  to  these  things  you  have  testified  to,  you 
earlier  said  that  you  did  not  ask  Mr.  Pierce  what 
he  had  sold  the  shares  for,  and  you  didn't  consider 
that  as  part  of  your  business ;  that  you  had  made  a 
deal  at  $3  and  $4,  is  that  correct  ? 

A.     That's  right. 

Q.  Well,  now,  do  you  intend  any  of  the  answers 
which  you  have  given  to  the  Trial  Examiner's  ques- 
tions, do  you  intend  any  of  those  answers  to  change 
your  testimony  at  all  with  respect  to  the  fact  that 
you  didn't  consider  it  was  your  business  as  to  what 
Mr.  Pierce  sold  the  stock  for  ? 

A.     No,  I  haven't  changed  my  opinion  on  that. 

Q.  And,  therefore,  your  thinking  still  is  that,  as 
long  as  you  got  $3  and  $4  you  were  saved ;  that  was 
your  deal;  is  that  correct?  A.     That's  correct. 

Q.  Regardless  of  the  fact  that  Mr.  Pierce  may 
have  been  able  to  sell  them  or  did  sell  them  at  more 
than  $3  or  $4,  is  that  correct?  A.     Yes. 

Q.  And  you  don't  want  any  of  your  answers  to 
the  Trial  Examiner's  questions  to  be  construed  as 
changing  that,  because  your  deal  with  Mr.  Pierce 
didn  't  depend  on  what  Mr.  Pierce  could  resell  them 
for;  is  that  correct?  [117]  A.     That's  right. 

Q.  If  anyone  should  draw  the  inference  that  Mr. 
Pierce  said  thai  lie  was  only  ^ettino;  $3  or  $4  a  share 
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for  these,  that  would  be  a  false  inference,  wouldn't 

it? 

Hearing  Examiner:    What  is  that  question? 

Read  it  back,  Mr.  Reporter. 

(Question  read.) 

Q.  (By  Mr.  Sobieski)  :  Did  you  understand  the 
question,  or  shall  I  rephrase  it? 

A.  Go  ahead,  rephrase  it.  I  think  I  know  it, 
but 

Q.  Did  you  think  that  Mr.  Pierce  was  perhaps 
going  to  make  a  little  something  on  this  transaction 
himself,  being  a  businessman  yourself,  Mr.  Hay- 
ward  ?  A.I  never  thought  about  it. 

Q.  But  you  are  clear  that  Mr.  Pierce  did  not  rep- 
resent to  you  that  $3  or  $4  was  all  that  he  would  sell 
them  for? 

A.  Well,  when  he  told  me  that's  all  he  could  get 
for  them,  I  assumed  that,  you  might  say,  yes. 

Q.     Well,  did  you  say  that  you  had  made  a  deal  ? 

A.  That  I  had  made  the  deal,  so  that  point  didn't 
come  up,  because  I  was  going  to  get — I  was  going 
to  sell  the  stock,  and  I  got  paid  $3  and  $4,  it  would 
be  acceptable  to  me. 

Q.  Well,  when  you  say  that  you  didn't  consider 
it  any  of  your  business  if  he  got  more  than  that,  if 
you  had  had  a  deal  [118]  with  him  that  was  what  he 
was  going  to  sell  them  for,  wouldn't  it  be  your  busi- 
ness if  he  got  more  than  that? 

A.  You  might  say  that  it  was  and  it  wasn't.  In 
one  sense  it  was  and  again  it  wasn't 
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Q.     How  is  that,  Mr.  Hayward? 

A.  Well,  in  the  agreement — I  mean  in  the  be- 
ginning I  wanted  to  get  as  much  as  I  could  for  the 
stock. 

Q.    Yes. 

A.  And  then  I  sent  him  the  stock  and  he  couldn't 
sell  it  for  that,  so  it  was  a  lesser  amount,  and  I 
agreed  upon  the  $3  and  $4,  but  I  would  have  liked 
to  have  had  my  $5. 

Q.     Yes. 

A.  So  I  say  again,  that  that  is  just  the  way  I 
looked  at  it ;  in  the  beginning  that  is  what  I  wanted, 
and  I  found  out  I  couldn't  get  it,  I  was  agreeable  to 
take  less. 

Q.  Did  you  make  any  afforts  to  sell  it  through 
any  other A.     No. 

Q.    place?  A.     No. 

Q.     Did  you  inquire  what  the  market  was? 

A.     No. 

Q.  Well,  now,  earlier  this  afternoon  you  told  us, 
Mr.  Hayward,  that  your  recollection  of  this  matter 
was  somewhat  hazy.  We  have  asked  you  a  lot  of 
detailed  questions  about  it.  A.     Yes.  [119] 

Q.  And  is  most  of  this  your  actual  recollection  or 
is  part  of  it  your  recollection  plus  your  reconstruc- 
tion of  what  probably  happened? 

A.  Well.  I  would  say,  talking  about  all  these 
things,  it  is  a  matter  of  recalling,  one  thing  recalls 
another. 

Q.     Yes. 
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A.  But  I  don't  think  you  have  asked  me  any 
difficult  questions. 

Q.  Yes.  Well,  now,  in  connection  with  this  sale, 
as  I  understand  it,  did  you  believe  that  Mr.  Pierce 
was  going  to  act  without  any  compensation  whatever 
in  selling  this  stock  % 

A.  Well,  actually,  that  never — it  never  occurred 
to  me,  outside  of  the  fact  that  I  had  bought  the 
stock,  and  it  was  just  a  courtesy  for  him  to  sell  my 
stock.  That's  the  way  I  looked  at  it,  and  I  was 
going  to  give  them  to  him  to  have  him  sell  them,  and 
I  assumed  that  he  would  get  as  much  as  he  could 
get  for  them,  leaving  it  entirely  up  to  him.  After 
all,  I  had  given  him  the  stock,  signed  it  over  to  him, 
hadn't  got  a  receipt  for  it  or  a  thing. 

Now,  how  much  faith  can  you  put  in  anyone*? 
I  gave  him  $5,000  and  actually  I  didn't  get  anything 
for  it. 

Q.     You  just  had  the  certificates,  is  that  right1? 

A.  I  gave  him  all  the  certificates;  I  gave  him 
everything,  and  I  signed  it  over  to  him.  I  mean,  I 
think  that  he  is  honest  and  I  think  that  he  was  going 
to  treat  me — I  mean,  [120]  I  had  known  him  long 
enough,  and  I  think  I  did  know  him. 

Q.    Yes. 

A.  I  had  nothing.  I  sent  them  in  the  mail,  not 
registered — yes,  I  guess  I  sent  them  registered; 
however,  that  doesn't  tell  you  what  is  in  an  envelope. 

Q.  That's  right.  But,  of  course,  when  he  wrote 
you  a  letter,  that  was  a  receipt,  I  presume,  in  a  way. 
But,  as  I  understand  it,  yon  had  two  deals.    First 
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he  said  tie  could  get  $5  a  share  for  you;  first  he  said 
he  could  get  more  than  you  put  him;  wasn't  that 
correct?  A.     Yes,  that  is  correct. 

Q.     At  that  time  you  said  you  didn't  want  to  sell1? 

A.     Yes,  right, 

Q.  Then  later  on,  without  any  urging  from  him, 
you  decided  you  did  want  to  sell?  A.     Yes. 

Q.     And  you  sent  these  shares  over  ? 

A.     That's  right. 

Q.  And  he  told  you  that  he  couldn't  make  a  deal 
for  $5  a  share  I  A.     Yes. 

Q.  Is  that  correct?  And  you  did,  however,  as  a 
result  of  a  conversation  with  him,  make  a  deal  to 
sell  them  at  $3  and  $4? 

A.     Respectively,  that's  correct.  [121] 

Q.  Nowr,  you  told  me  earlier  that  at  that  time 
you  didn't  consider  it  important  as  to  what  he  sold 
those  shares  for,  as  long  as  you  got  $3  and  $4  a 
share?  A.     That's  right. 

Q.  And  was  that  the  actual  understanding,  that 
as  long  as  you  got  $3  and  $4  a  share  it  didn't  matter 
to  you  what  Pierce  sold  them  for;  is  that  correct? 

A.     That  is  correct, 

Q.  That  is  still  your  understanding  of  the  situa- 
tion, is  that  correct*?  A.     That's  correct. 

Mr.  Sohieski:    No  further  questions. 
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Further  Redirect  Examination 
By  Mr.  Tucker : 

Q.  Is  that  because  you  felt  that  when  you  agreed 
that  he  could  sell  them  for  that  price,  you  consented 
to  his  selling  for  that  price  you  told  us,  that  you 
have  described  here,  that  you  felt  you  had  committed 
yourself;  is  that  the  reason? 

A.  Well,  I  committed  myself,  and  my  word  is 
my  bond.  On  the  other  hand,  that's  all  I  thought. 
As  a  matter  of  fact,  I  didn't  think  how  he  was 
going  to  sell  those,  but  in  the  condition  the  tract 
was  in — but  he  did  sell  them,  and  that  was  our 
agreement,  and  that  is  what  I  expected. 

Q.  Now,  referring  to  this  letter  of  May  14,  1952, 
in  which  it  says,  "I  hope  to  move  the  balance  of  600 
units  of  your  [122]  stock  very  shortly " 

A.     Yes. 

Q.  Now,  had  you  known  at  that  time — well,  let's 
just  assume  at  that  time  that — and  this  is  just  an 
assumption — that  you  had  information  to  the  effect 
that  Mr.  Pierce  had  sold,  say,  the  first  units  at  $6 
a  share;  would  you  have  considered  yourself  com- 
mitted to  this  price  of  $4  a  share  for  the  remaining 
600  units? 

Mr.  Sobieski:  Object  as  hypothetical  and  argu- 
mentative. 

Hearing  Examiner:  Are  you  goin^  to  be  able  to 
show  that  bis  stocks  at  that  time  had  boon  sold  at 
$6  a  share? 
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Mr.  Tucker :    I  expect  to  do  so. 

Mr.  Sobieski:    I  don't  think  so. 

Hearing  Examiner:  On  that  assurance,  you  may 
answer  the  question.  Have  you  got  the  question,  Mr. 
Hay  ward  ? 

The  Witness:    Yes,  sir. 

Hearing  Examiner :    All  right. 

The  Witness:  Well,  that's  a  hard  question  to 
answer,  in  lieu  of  the  fact  that  I  had  been  losing 
money,  and  if  there  was  a  possibility  of  picking  up 
more  money,  I  would  have  liked  to,  certainly. 

Does  that  answer  your  question1? 

Q.  (By  Mr.  Tucker)  :  I  notice  here  he  says  he 
still  has  600  shares  he  is  going  to  sell  for  you  in  the 
future,  and  my  question  is,  if  you  [123]  had  con- 
versation at  that  time  that 

A.     I  didn't  have  that  information. 

Q.  I  know  you  didn't  have.  But  I  am  trying  to 
find  out  as  much  as  we  can  about  this  understanding 
you  had  at  $4  a  share. 

Hearing  Examiner :    He  has  answered  that. 

Mr.  Tucker:    All  right,  your  Honor.   Thank  you. 

No  further  questions. 

Mr.  Sobieski:    No  further  questions. 

Hearing  Examiner:  Mr.  Hayward,  thank  you 
very  much.  We  are  sorry  to  hold  you  over  here  un- 
duly. 

The  Witness:     Thank  you. 

(Witness  excused.)  [124] 
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was  called  as  a  witness,  and  having  been  first  duly 
sworn,  was  examined  and  testified  as  follows :  [127] 


Voir  Dire  Examination 
By  Mr.  Sobieski : 

Q.  With  respect  to  this  exhibit,  Mr.  Burr,  Ex- 
hibit 5  for  identification,  that  purports  to  show  that 
certain  shares  were  transferred  from  one  certificate 
to  another  certificate  in  various  cases.  Did  your  ex- 
amination show  who  it  was  that  directed  that  that 
certificate  in  each  case,  that  the  transfers  were 
made?  [139] 

A.  No,  I  made  no  examination  to  ascertain  how 
that  particular  certificate  got  to  the  transfer  agent. 

Mr.  Tucker :  It  must  be  recognized  that  the  order 
of  proof,  of  course,  is  piecemeal  and  we  can't  always 
have  the  cart  and  horse  properly  in  front  of  each 
other  and  we  must  proceed  with  other  evidence  that 
will  relate  to  some  of  these  transactions  not  pres- 
ently in  the  record. 

Mr.  Sobieski:  We  will,  the  respondent  objects  at 
this  time  to  Exhibit  No.  5  on  the  grounds  that  there 
has  been  no  proper  foundation  laid,  that  it  is  in- 
complete and  selective  list  and  that  the  books  on 
which  it  is  based  are  not  available  for  cross- 
examination  at  this  time. 

Mr.  Tucker :  We  will  submit  Mr.  Burr  for  cross- 
examination  in  Las  Vegas  if  so  requested. 

Hearing  Examiner:     I  think  our  discussion  coy- 
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ered  most  of  that.  I  observe  that  that  is  a  good  ob- 
jection. That  is,  in  the  ordinary  course  of  events 
that  even  though  these  transactions  with  no  showing 
of  the  complete  transaction,  even  though  called  for 
the  purpose  of  showing  what  is  alleged  to  be  viola- 
tions by  the  staff  of  the  Commission,  that  wouldn't 
disqualify  the  document.  I  don't  think  the  staff  has 
an  obligation  thrust  upon  it  to  show  the  complete 
full  transactions  where,  presumably,  many  of  the 
transactions,  if  there  were  additional  transactions, 
may  be  quite  in  order.  I  think  there  has  been  suf- 
ficient showing  to  justify  the  reception  in  evidence 
and  [140]  the  objection  will  be  overruled  and  the 
document  will  be  received. 

(Commission's    Exhibit    No.    CX-5    was    re- 
ceived in  evidence.) 

Direct  Examination 
(Continued) 
By  Mr.  Tucker : 

Q.  Please  explain,  now,  what  the  columnar  head- 
ings referred  to  on  the  first  page,  Mr.  Burr. 

A.  Reading  from  the  left  of  the  first  sheet,  hav- 
ing to  do  with  common  shares,  shows  the  date  of  the 
original  issuance  of  certificates.  The  second  column 
shows  the  certificate  number.  The  third  column,  the 
number  of  shares. 

Hearing  Examiner:  I  don't  think  it  is  necessary 
to  read  all  that  into  evidence. 

Q.  (By  Mr.  Tucker)  :  There  is  one  column,  the 
fifth  column  that  should  be  explained.    What  is  the 
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significance    of   the    date    appearing    in    the    fifth 

column  ? 

A.  That  is  the  date  of  the  original  issuance  of  the 
certificate,  number  follows,  which  certificate  number 
4489  refers  to  1,000  common  promotion  shares  issued 
to  Herman  Miller,  June  27,  1950. 

Hearing  Examiner:  Did  certain  of  these  shares 
have  to  be  registered  and  certain  not  have  to  be 
registered  1 

The  Witness:    Yes.  [141] 

Hearing  Examiner :    Which  had  to  be  registered  % 

The  Witness :  The  ones  publicly  offered  and  cer- 
tain of  promotion  shares  issued  to  the  principal 
promoter  were  registered  in  order  that  he  be  in  a 
position  to  use  them  in  promoting  the  funds  for  the 
track. 

Q.  (By  Mr.  Tucker)  :  Now,  will  you  refer  to  the 
page  of  that  exhibit  which  is  captioned 

Mr.  Sobieski :  If  I  may  make  a  comment,  if  any 
point  is  to  be  made  that  shares  were  being  unregis- 
tered, I  don't  think  there  is  anything  in  the  Order 
for  hearing  that  charges  people  being  unregistered 
and  that  is  certainly  something  peculiarly  within 
the  knowledge  of  the  Commission  and  if  we  are  to 
be  charged  with  it,  we  certainly  ought  to  have  a 
little  notice  on  that  point  so  I  object  to  this  exhibit 
being  used  for  any  such  purpose  as  that  as  being 
outside  the  issues  in  the  case. 

Mr.  Tucker:  That  is  not  the  purpose  that  we 
have.  That  is  an  incidental  matter  that  comes  in  in- 
cidental! v. 
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Hearing  Examiner:  Perhaps  I  provoked  the 
answer  and  if  so,  it's 

Mr.  Sobieski:  Incidentally  or  not,  I  object  to  it 
being  used  against  the  respondent  unless  he  has 
notice  of  the  charge. 

Hearing  Examiner:  It  will  not  be  used  at  all, 
that  portion. 

If  there  is  anything  else,  Mr.  Tucker,  in  this  docu- 
ment [142]  that  requires  explanation,  I  think  that 
is  very  well,  but  the  obvious  things  here,  you  needn't 
touch  on. 

Mr.  Tucker:  I  want  to  go  down  to  explain  it 
now.  That  is  what  I  have  in  mind,  your  Honor. 

Q.  (By  Mr.  Tucker)  :  Mr.  Burr,  will  you  turn 
to  the  page  captioned  "Prepared  from  Journal  and 
Ledger  of  Las  Vegas  Thoroughbred  Racing  Associ- 
ation, 72154  by  Charles  R.  Burr  and  Clifford  L. 
Roop."  Now,  does  that  reflect  certain  transfers  of 
preferred  shares  of  the  Association'? 

A.     Yes,  it  does. 

Q.  Now,  is  there  anything  in  that  to  indicate 
what  the  records  of  the  Association  show  with  re- 
spect to  the  time  of  the  surrender  for  cancellation  of 
any  shares'?  A.     Yes,  dates. 

Q.     Where  is  that  on  this  exhibit? 

A.  Well,  reading  from  the  right  to  the  left,  on 
February  21,  1952,  Certificate  9605  was  issued  for 
500  shares  in  the  name  of  Mr.  Fox.  That  certificate 
was  transferred  from  Certificate  No.  5111,  regis- 
tered, recorded  in  the  name  E.  B.  and  C.  Hayward 
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which  certificate  had  been  issued  on  November  21, 
1950,  as  an  original  issuance. 

Q.  What  is  the  significance  of  the  column  of 
dates  immediately  following — I  will  go  by  number 
—the  fifth  column?  [143] 

A.  Well,  that  is  the  date  of  the  transfer  of  the 
certificate  recorded  in  the  name  Earl  B.  Hay  ward. 

Q.  So  that  that  column  shows  the  record  date 
of  transfer  of  the  certificates  described  in  the  first 
four  columns?  A.    That's  right. 

Q.  If  I  understand  you  correctly,  then,  Certifi- 
cate No.  5111  for  a  thousand  shares  of  preferred 
stock  issued  in  the  name  of  E.  B.  or  C.  Hayward, 
originally  issued  November  21,  1950,  was  trans- 
ferred to  February  21,  1952,  is  that  correct? 

A.     That's  correct. 

Q.  Now,  on  that  same  date  were  certain  other 
certificates  transferred  ? 

A.  Yes,  total  of  1275  shares  were  transferred. 
Those  1275  shares  were  represented  by  four  sepa- 
rate certificates. 

Q.  Those  are  the  first  four  on  the  schedule,  is 
that  correct?  A.     Right. 

Q.     Being  those  to  Randolph 

A.     Hayward  and  Weinshenk. 

Q.  Now,  does  this  exhibit  reflect  what  certificates 
were  issued  against  that  transfer?  A.     Yes. 

Q.     Where  does  that  appear? 

A.  In  the  last  two,  the  last  three  columns,  the 
number  of  the  new  certificate  and  the  number  of 
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shares  and  the  name  [144]  of  the  person  to  whom 

the  new  certificate  was  issued  in  each  case. 

Q.  What  are  the  certificates  then  as  shown  on 
this  exhibit  that  were  issued  against  the  1275  shares 
transferred  on  that  date? 

A.  Certificate  9604  was  issued  in  the  name  of  J. 
Pierce  for  775  shares  and  Certificate  9605  was  issued 
to  Mr.  Fox  for  500  shares. 

Q.  Do  you  have  further  information  about  the 
name  of  this  Mr.  Fox  to  whom  that  was  issued? 

A.  I  don't  have  the  further  information  on  this 
schedule  but 

Q.    Have  you  talked  to  a  Mr.  Fox  ? 

A.  Yes,  and  talked  with  Mr.  Fox  and  have  seen 
Certificate  9605. 

Q.     In  his  possession  ?  A.     His  possession. 

Q.  That  is  Mr.  William  Fox  whom  we  expect  to 
have  here  as  a  witness?  A.     That's  correct. 

Q.  What  does  this  schedule  show  with  respect 
to  the  disposition  made  of  Certificate  No.  9604  for 
775  preferred  shares  to  J.  Pierce  ? 

A.  That  certificate  issued  February  21,  1952, 
was  thereafter  on  March  25,  1952,  transferred  500 
shares  to  Ramlos  [145]  and  the  remaining  275 
shares  to  Pierce,  the  certificate  Ramlos  being  Cer- 
tificate 9615  and  275  shares  to  Pierce  being  Certifi- 
cate 9616. 

Q.  In  the  course  of  your  investigation  did  you  in- 
terview Ramlos?  A.     Yes,  I  did. 

Q.  Did  you  see  Certificate  9615  in  the  possession 
of  Ramlos? 
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A.  No,  I  did  not  see  the  actual  certificate  in  the 
course  of  my  talk  with  Mrs.  Ramlos. 

Mr.  Tucker:  We  expect  to  call  Mrs.  Ramlos  as 
a  witness,  Your  Honor. 

Q.  (By  Mr.  Tucker)  :  Now,  what  does  this 
schedule  show  with  respect  to  the  disposition  made 
of  Certificate  No.  9616  issued  March  25,  1952,  for 
275  shares  to  Mr.  Pierce? 

A.  That  certificate  issued  March  25,  1952,  was  on 
the  following  day  transferred  along  with  other  cer- 
tificates totaling  420  shares  as  follows:  400  shares 
to  Fox  in  Certificate  9618,  10  shares  to  W.  A.  Al- 
bury,  Certificate  9623  and  10  shares  to  J.  Pierce, 
Certificate  9624. 

Q.  In  other  words  a  block  consisting  of  420 
shares  standing  in  the  names  of  Randall,  Albury, 
Pierce  and  Dickinson  was  then  surrendered  and  in 
exchange  for  two  groups  of  certificates  there  were 
issued  the  three  you  have  just  described?  [146] 

A.     That  is  correct. 

Q.  It  is  your  understanding  that  the  stock  of 
this  company  was  sold  in  units  consisting  of  com- 
mon and  preferred  stock? 

A.  At  par,  par  value  of  the  preferred  being 
$4.95  and  common  five  cents  par. 

Q.  And  when  originally  sold  in  connection  with 
original  distribution,  it  wTas  sold  at  $5.00  per  unit 
consisting  of  one  share  of  preferred  and  one  share 
of  common,  is  that  correct? 

A.     That's  correct. 

Q.     Under  the  Prospectus  previously  introduced  ? 
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A.     Yes. 

Q.  Will  you  refer  to  the  page  of  this  exhibit 
that  reflects  transfers  of  the  companion  common 
stock  that  matched  the  preferred  stock  in  these 
transactions'?  I  believe  the  lower  half  of  the  page 
captioned  ' '  Prepared  from  Journal  and  Ledger  and 
Certificate  Stubs  and  Certificates  of  Las  Vegas 
Thoroughbred  Racing  Association  Records,  72154" 
reflects  the  information  I  want. 

A.     The  third  page  of  this? 

Q.  Yes,  the  lower  half  of  the  page  after  the 
total  1300.  Does  that  show  the  surrender  of  a  cer- 
tificate issued  in  the  name  of  Hayward  in  the  sum 
of  a  thousand  shares  No.  5918  originally  issued 
November  21,  1950?  [147]  A.     Yes,  it  does. 

Q.  And  when  was  that,  what  do  the  answers  on 
the  book  show  about  that  certificate? 

A.  That  certificate  was  transferred  on  Febru- 
ary 20,  1952,  400  to  Fox  and  600  to  Pierce,  the  600 
to  Pierce  being  shown  on  the  records  of  the  Associ- 
ation under  date  of  February  21,  apparently  an 
error  in  the  Association's  dating  of  the  item.  The 
transfer  then  made  was  somewhat  involved.  The 
Hayward  certificate,  a  certificate  for  50  shares  in 
the  name  of  Randall,  a  certificate  for  25  shares  in 
the  name  of  Randall,  and  a  certificate  for  200  shares 
in  the  name  of  Weinshenk,  all  being  involved  in  the 
transfer.  The  transfer  being  to  Mr.  Fox,  400  shares ; 
Mr.  and  Mrs.  Coffee,  100  shares 

Mr.  Sobieski:  Your  Honor,  I'm  a  little  confused 
and  perhaps  Mr.  Burr  can  straighten  it  out  so  we 
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can  understand  it.  Does  that  mean  Mr.  Fox  got  800 
shares?   You   previously   stated   Mr.    Fox   got   400 
shares,  I  thought,  from  the  1000  shares  ? 

The  Witness:  No,  I'm  summarizing  the  whole 
transfer  that  occurred  on  February  20  or,  possibly, 
February  21,  as  one  of  the  certificates  is  dated. 

Mr.  Sobieski:  As  I  understand  it,  400  went  to 
Fox  and  600  to  Pierce.  That  would  take  care  of  the 
thousand  from  Hayward? 

The  Witness:  Yes,  that  is  true,  but  involved 
in  the  transfer  occurring  on  that  date,  also,  are  cer- 
tificates in  the  [148]  name  of  Randall  and  Wein- 
shenk. 

Q.  (By  Mr.  Tucker):  Would  this  explain  it, 
Mr.  Burr,  that  there  were  surrendered  for  transfer 
on  that  date  certificates  aggregating 

A.     1275  shares. 

Q.     1275  shares  including  1000  shares  of  Mr. 

Hayward's?  A.     That's  correct. 

Q.  And  that  out  of  those  certificates  on  that  date 
there  were  issued  a  certificate  for  400  shares  to  Mr. 
Hayward  being  10591? 

A.     That  is  to  Mr.  Fox. 

Q.     I  mean  to  Mr.  Fox  being  10951 

Hearing  Examiner:     Not  10951. 

Mr.  Tucker:  10591,  and  Certificate  10592  for 
certificate  shares  to  Coffee  and  Certificate  No.  10593, 
also,  for  50  shares  to  Coffee  and  Certificate  No. 
1 0594  for  775  shares  to  Pierce  % 

The  Witness:     That's  correct. 
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Q.  (By  Mr.  Tucker)  :  Is  that  a  correct  sum- 
mary of  transactions  reflected  by  this  exhibit? 

A.     Yes. 

Q.  So  there  were  certificates  reflecting  1275 
shares  resaved  and  a  total  of  certificates  just  de- 
scribed issued  to  Fox,  the  two  Coffees  and  Pierce 
is  1275  shares  ?  [149]  A.     Correct, 

Q.  Does  the  exhibit  further  reflect  the  disposi- 
tion of  Certificate  10594  for  475  shares  issued  to 
Mr.  Pierce  on  that  date? 

A.  Yes,  on  March  25,  1952,  that  certificate  was 
transferred  500  shares  being  reissued  in  the  name 
Ramlos  and  Certificate  10608  and  the  balance,  275, 
being  reissued  in  the  name  of  Pierce,  Certificate 
10609. 

Q.  Now,  then,  does  this  exhibit  further  reflect 
the  disposition  of  Certificate  No.  10609  for  275 
shares  issued  to  Mr.  Pierce  ?  A.     Yes. 

Q.     What  became  of  that? 

A.  That  certificate  was  combined  with  Certifi- 
cate No.  6369  for  100  shares  and  2622  for  25  shares 
in  the  names  of  Smoot  and  Randall,  respectively. 

Q.     How  much  does  that  total  ? 

A.  Making  a  total  of  400  shares  and  those  400 
shares  were  issued  in  Certificate  10612  in  the  name 
of  William  Fox. 

Q.     And  the  date  and  record  of  that  ? 

A.     March  26,  1952. 

Q.  So  that  according  to  this,  the  preferred  a 7 id 
common  shares  of  Earl  Hayward  reflected  by  the 
two  certificates  previously  described,  to  wit,  5918 
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for  a  thousand  shares  of  common  stock  and  5111 
for  a  thousand  shares  of  preferred  stock,  [150] 
those  certificates  originally  transferred  February 
21,  1952,  and  out  of  them,  500  of  preferred  and 
400  of  common  went  to  Mr.  Fox  and  that  by  March 
26,  all  of  the  stock  derived  from  Certificates  No., 
Hayward  certificates  above  describes  a  thousand 
shares,  each  had  been  transferred  out  on  the  books 
of  Las  Vegas  Thoroughbred  Racing  Association? 

Mr.  Sobieski:  Objection,  complex,  compound, 
calls  for  a  conclusion  of  the  witness. 

Hearing  Examiner:  It  may  be  all  of  that.  I  got 
to  have  somebody  to  summarize  it  and  I  want  the  re- 
porter to  read  it  back  and  see  if  we  can't.  I  want 
to  get  the  full  meaning  of  it  and  see  if  Mr.  Burr 
can  answer  the  question  on  it. 

Mr.  Tucker:  May  I  restate  it?  I  may  be  able  to 
simplify  it. 

Q.  (By  Mr.  Tucker)  :  Does  this  exhibit  demon- 
strate, Mr.  Burr,  that  by  March  26,  1952,  all  of  the 
Hayward  stock,  common,  preferred,  a  thousand 
shares  of  each  had  been  transferred  on  the  books 
into  other  certificates  ?  A.    Yes,  that  is  correct. 

Q.  And  that  on  February  21,  1952,  that  stock 
was  originally  surrendered  for  transfer  and  the 
first  certificate  out  of  it  was  issued  against  it? 

A.     That's  correct.  [151] 

*     *     * 

Q.  Was  there  another  occasion  when  you  dis- 
cussed with  Mr.  Pierce  the  matter  of  his  registra- 
tion with  the  Commission  as  a  broker-dealer? 
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A.  Yes,  the  next  occasion  that  I  recall  was  when 
1  called  at  his  home  on,  I  believe,  May  15,  1952, 
in  the  meantime,  a  number  of  transactions  affected 
by  him  having  come  to  our  attention  and  some  in- 
quiry with  reference  to  them  having  been  made. 

Q.  And  what  was  said  on  that  occasion  and  who 
was  present? 

A.  Mrs.  Pierce  in  addition  to  Mr.  Pierce  and  I 
was  [260]  present.  At  least,  part  of  the  time.  I'm 
not  certain  she  was  present  throughout  the  discus- 
sion. And  in  the  living  room  of  his  home,  then,  on, 
I  believe,  Bracken  Street,  or  Avenue,  Las  Vegas, 
the  conversation  was  brief. 

I  told  them  that  it  appeared  very  definitely,  the 
information  I  had  as  to  transactions  he  had  been 
effecting  and  the  manner  in  which  he  had  been  oper- 
ating, that  he  should  register  with  the  Commission 
as  a  broker-dealer  and  as  to  why  he  hadn't  done  so. 
He  said  he  was  trading  on  his  own  account;  he  did 
not  feel  that  registration  was  necessary,  but  he  had 
no  objection  to  registration  and  would  apply. 

I  offered,  or  he  requested  that  I  send  him  forms 
of  application,  which  I  did  when  I  returned  to  Los 
Angeles  within  a  day  or  two  thereafter. 

Q.  Were  any  other  subjects  discussed  at  that 
conference?  A.     Not  that  I  recall. 

Q.  When  was  the  next  time  that  you  discussed 
the  matter  with  him? 

A.  Next  time  T  recall  was  in  the  course  of  one 
of  the  Chapter  10  proceedings  in  the  corridor  of 
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the  second  floor  of  the  Federal  Building-  during  a 

brief  recess. 

Q.  Was  there  anyone  beside  Mr.  Pierce  present 
at  that  conversation?  A.     There  was  not. 

Q.     What  was  said?  [261] 

A.     I  called  his  attention  to  the  fact 

Mr.  Sobieski :     Give  the  approximate  date  of  this. 

The  Witness:  Yes,  October,  I  believe,  the  8th 
of  October,  1952. 

I  stated  to  him  in  substance  that  I  knew  he  had 
not  registered  and  couldn't  understand  why  he  had 
disregarded  the  statements  that  had  been  made  to 
him  by  both  Mr.  LaFortune  and  me.  And  he  said 
that  he  didn't  think  his  registration  was  necessary 
and  I  think,  if  my  recollection  serves  me  correctly, 
that  it  was  on  this  occasion  that  he  said  that  his 
belief  was  that  registration  was  unnecessary  and 
that  was,  at  least,  partially  borne  out  by  the  fact 
that  the  Commission  had  taken  no  action,  notwith- 
standing my  repeated  statements  to  the  effect  that 
he  should,  ought  to  register.  He  said  that  he  had 
dealt  exclusively  for  his  own  account  and  he  still 
believed  registration  was  not  necessaiy. 

I  asked  him  if  he  hadn't  in  certain  transactions 
dealt  as  agent  for  others  and  he  said  he  had  not. 

I  said,  "Now,  is  that  true  as  to  the  transactions 
effected  with  Mr.  Hay  ward  of  Santa  Barbara?" 

To  which  he  replied,  "I  may  have  slipped  up  in 
that  one  instance. ' ' 

Q.  Was  there  any  further  discussion  of  the  Hay- 
ward  transaction  at  that  time  that  you  recall  ? 
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A.  Well,  my  notes  would  show.  It  may  have  been 
on  that  [262]  occasion  that  he  advised  me  he  had 
settled  his  account  with  Mr.  Hayward.  I  believe  it 
was  on  that  occasion.  It  was  either  then — yes,  I'm 
sure  that  it  was  on  that  occasion  that  he  said  he  had, 
in  any  event,  settled  his  account  with  Mr.  Hayward 
which  occasioned  one  of  my  subsequent  telephone 
calls  to  Mr.  Hayward. 

That  is  all  I  recall  of  the  discussion. 

Q.     Did  you  see  him  again  in  the  spring  of  1953  ? 

A.  Yes,  chance  meeting  on  Third  Street  just 
north  of  Fremont  almost  in  front  of  the  office  of 
Kalmanir  Kline  &  Company,  a  then  registered 
broker-dealer  firm  of  Las  Vegas.  A  brief  conversa- 
tion. Mr.  Pierce  was 

Mr.  Sobieski :     When  was  this  ? 

The  Witness:  This  was,  I  can't  find  any  written 
memorandum  of  it.  I  fix  the  time  as  approximately 
the  spring  of  1953.  It  was  casual  and  the  conversa- 
tion wras  brief  and  to  the  effect  that  his  conversation 
being  to  the  effect  that  he  doubted  necessit}^  for 
registration  and,  also,  stated  on  this  occasion  that 
there  was  another  reason  why  he  hadn't  registered, 
that  reason  being  he  was  uncertain  as  to  whether 
he  would  remain  in  the  business. 

Q.  (By  Mr.  Tucker)  :  Now,  in  any  of  these  con- 
ferences, did  you  discuss  in  some  detail  the  use  of 
the  mails  in  interstate  commerce  and  so  forth  in 
effecting  transactions ;  in  other  words,  did  you  [263] 
undertake  to  spell  out  to  him  the  provisions  of  Sec- 
tion 15? 
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Mr.  Sobieski:  I  object  on  the  ground  it  is  lead- 
ing and  suggestive. 

Hearing  Examiner:  Well,  I  think  the  witness 
can  testify  as  to  what  he  actually  said  and  did  on 
that  occasion. 

What  transpired  between  you  and  Mr.  Pierce? 

The  Witness:  It  was  spelled  out  very  definitely 
upon  the  first,  the  occasion  of  the  first  discussion 
I  had.  The  date  of  which  I  fixed  as  early  in  Septem- 
ber of  1951  and  in  Mr.  LaFortune's  office,  in  his 
presence. 

Mr.  Sobieski :  I  move  to  strike  the  answer  as  not 
responsive  and  calling  for  the  conclusion  of  the  wit- 
ness. 

Q.  (By  Mr.  Tucker)  :  Can  you  tell  us  what  you 
told  him  on  that  occasion? 

Hearing  Examiner:  What  was  immediately  pre- 
ceding ? 

(The  answer  was  read.) 

Hearing  Examiner:  The  motion  to  strike  is 
granted. 

Q.  (By  Mr.  Tucker) :  What  did  you  say  to  him 
on  that  occasion,  Mr.  Burr  ? 

A.  I  don't  recall  except  that  in  substance  he  was 
told  not  to  transact  business  and  securities  not 
purely  interstate  which  would  require  his  registra- 
tion and  that  the  extent  of  the  distribution  of  the 
race  track  securities  which  had  some  6,000  more 
shareholders  was  generally  referred  to. 

Q.    After  the   spring   of   1953   was  there   again 
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any  [264]  discussion  between  you  and  Mr.  Pierce 
about  the  matter  of  registration  with  the  Commis- 
sion I  A.     After  ? 

Q.     The  spring  of  1953? 

A.  I  think  the  next  occasion  was  about  May  this 
year  when  he  called  at  our  office. 

Q.     What  was  the  discussion  at  that  time? 

A.  At  that  time  he  had  with  him  and  delivered 
to  me  an  executed  form  BD  or  3M,  I  don't  know 
which  form,  whether  form  BD  had  been  adopted  at 
that  time,  but  the  form  had  been  executed  and  he 
left  it  with  me  for  mailing. 

He  asked  me  whether  in  my  opinion  the  Com- 
mission would  permit  his  registration  to  become  ef- 
fective. I  asked  him  whether  he  had  settled  his  ac- 
count with  Mr.  Hay  ward,  and  he  replied  that  he 
had,  that  it  had  taken  him  some  time  to  settle  it,  but 
he  had  finished,  finally  accomplished  that,  and  Mr. 
Hay  ward  had  been  paid  in  full. 

Incidentally,  I  think  I  have  testified  that  this  was 
the  last  conversation  I  had,  I  had  this  conversation 
in  my  hotel  room  in  Las  Vegas  during  the  course 
of  which  Mr.  Pierce  said  he  did  not  recall  having 
told  me  that  he  had  paid  Mr.  Hay  ward  in  full,  which 
he  said  that  he  did  recall  having  told  me  that  he 
had  settled  with  Mr.  Hay  ward.  He  said  he  told  me 
that  because  he  intended  to  settle  with  him. 

To  return  to  the  conversation  of  May  of  this  year 
in  our  [265]  office,  in  answer  to  his  question  whether 
the  Commission  would  permit  his  registration  to  be- 
come effective  and  following  his  statement  as  to  hav- 
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ing   settled   with   Mr.   Hay  ward,   I   stated   to   Mr. 

Pierce  that  I  couldn't  speak  for  the  Commission, 

didn't  know  what  the  Commission  would  do  but  that 

T  would  forward  the  application  without  adverse 

recommendation. 

Hearing  Examiner:     Is  that  3M  or  BD? 

The  Witness :     BD  is  the  form  now. 

Hearing    Examiner:     Application    for    registra- 
tion? 

The  Witness:     Yes.  [266] 


WILLIAM  E.  FOX 

was  called  as  a  witness  for  and  on  behalf  of  the 
Commission  and,  having  been  first  duly  sworn,  was 
examined  and  testified  as  follows : 

Direct  Examination 
Bv  Mr.  Tucker: 


Q 


Your  name  is  William  E.  Fox? 


A.     Yes. 

Q.     Where  do  you  reside,  Mr.  Fox? 
A.    South  Gate. 
Q.     What  is  your  business  ? 
A.     Pharmacist. 

Q.     How  long   have   you  been   engaged   in   this 
business?  A.     Fifty  years. 

Healing  Examiner:     How  long,  50  years? 

The  Witness:     Yes. 

Q.     (By  Mr.  Tucker)  :     Are  you  acquainted  with 
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Mr.  John  Pierce1?  A.     Yes. 

Q.  Have  yon  had  any  transactions  with  Mr. 
John  Pierce  in  connection  with  the  purchase  or  sale 
of  securities  ?  A.     Yes,  I  have. 

Q.  When  was  the  first  time  yon  became  ac- 
quainted with  [275]  Mr.  Pierce? 

A.  I  have  to  give  approximate  dates  as  closely 
as  I  can.  It's  been  three  years.  I  think  it  was  the 
latter  part  of  1951. 

Q.  How  did  you  first  become  acquainted  with 
Mr.  Pierce? 

A.  Well,  some  friends  of  mine  came  through 
Las  Yegas  and  noticed  the  race  track  and  so  forth 
and  they  came  home  and  talked  to  us  about  it  and 
wondered  if  we  should  all  buy  a  little  stock  in  it. 
So  we  did,  made  a  trip  to  Las  Yegas  for  the  pur- 
pose of  buying  some  stock  and  it  is  on  that  trip  that 
I  met  Mr.  Pierce. 

Q.     Where  did  .you  meet  him? 

A.  I  don't  know.  I  think  it  was  the  Thunder- 
bird  Hotel. 

Q.  How  did  you  happen  to  get  hold  of  Mr.  Pierce 
about  that  matter,  can  you  explain  that? 

A.  We  inquired  around  regarding  the  manage- 
ment of  the  track,  proposed  track,  at  that  time  and 
in  the  course  of  our  examination,  why,  Mr.  Pierce's 
name  was  offered  to  us. 

Q.  Can  you  recall  the  approximate  date  when 
you  saw  Mr.  Pierce  about  this  I 

A.    I  think  it  was  November  of  '51. 
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Q.  Do  you  have  any  records  that  would  refresh 
your  recollection  as  to  the  approximate  date? 

A.  Well,  the  first  check  which  I  gave  to  the 
bank  for  the  purchase  of  the  first  batch  of  stock, 
I  think  it's  dated  November,  isn't  it?  [276] 

Q.  I  'm  handing  you  a  check.  Is  that  the  one  you 
refer  to  I  A.     I  think  that  is  it,  yes. 

Q.     Did  you 

A.  It 's  possible  it  was  October  when  we  were  out 
there  because  this  was  a  little  time  coming  down. 

Q.  Did  you  talk  to  him  more  than  once  about 
this  stock?  A.     Yes. 

Q.     Before  you  bought  some? 

A.     I  think  so. 

Q.  Now,  with  reference  to  your  talk  with  Mr. 
Pierce,  you  said  some  friends  were  with  you.  Who 
were  those  friends  ?  A.     Mr.  and  Mrs.  Ramlos. 

Q.  Were  they  with  you  when  you  talked  to  Mr. 
Pierce?  A.     Yes,  they  were. 

Q.  You  believe  you  saw  him  at  the  Thunderbird 
Hotel  the  first  time? 

A.  I  think  that  is  where  the  meeting  occurred,  I 
think  so. 

Q.  Was  anybody  else  present  when  you  talked  to 
Mr.  Pierce  at  that  time? 

A.  It  occurs  to  me  that  the  first  meeting  was 
with  Mr.  Ramlos  and  he.  I  don't  think  Mrs.  Ramlos 
was  present  at  the  first  meeting,  probably  later  on 
she  was  but 

Q.  Can  you  recall  the  conversation  you  had  with 
Mr.  [277]  Pierce  at  that  time? 
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A.  Mr.  Tucker,  I  wouldn't  be  able  to  do  that.  We 
were  there  seeking  information  regarding  the  track 
and  I  presume  that  was  the  gist  of  our  conversation. 

Q.  Did  you  talk  with  him  about  stock  of  the 
track  at  that  time1?  A.    Yes. 

Q.  And  to  the  best  of  your  recollection,  what 
was  said  about  it  at  that  time? 

A.  Well,  as  I  remember  now,  I  know  I  came 
away  with  the  feeling  that  he  would  provide  me  with 
some  stock. 

Q.     Can  you  recall  what  was  said  about  it? 

A.  He  told  me,  I  think  it  was  on  this  trip,  he 
told  me  he  thought  he  could  get  ahold  of  3000  shares 
and  I  remember  that  he  said  they  belonged  to  a 
lady  whose  husband  had  died  and  she  was  liqui- 
dating. 

Q.  Had  you  prior  to  that  time  said  anything  to 
him  about  your  wanting  to  buy  some  stock,  I  mean 
before  he  said  that  to  you? 

A.  Well,  we  told  him,  I  think,  anyway,  we  must 
haA^e  left  the  impression  Ave  were  there  because  we 
were  interested  in  the  track. 

Q.  By  being  interested  in  the  track,  you  mean 
you  wanted  to  buy  some  stock  in  the  track? 

A.     That's  light.  [278] 

Q.     Is  that  why  you  went  to  see  Mr.  Pierce? 

A.    That's  right. 

Q.  Did  you  tell  him  that  is  what  you  wanted  to 
talk  about? 

A.  I  don't  know  if  we  told  him  that.  I  know 
that  was  our  motive  in  looking  him  up. 
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Q.  Then  what  was  it  he  said  about  getting  some 
stock  ? 

A.  I  think  he  told  me  he  thought  he  could  get 
ahold  of  3000  shares  that  belonged  to  a  widow  whose 
husband  had  passed  away  and  she  was  liquidating. 

Q.     Was  there  any  price  discussed? 

A.  There  must  have  been,  Mr.  Tucker,  but  I 
can't  recall  now. 

Q.  Did  you  see  him  again  or  talk  to  him  again 
up  to  the  time  that  this  check  is  dated? 

Hearing  Examiner:  What  is  the  date  of  that 
check  ? 

The  Witness:  The  date  is  November  14,  1951.  I 
think  he  called  me  on  the  phone  probably  a  day  or 
two  before  the  check  was  dated.  The  bank  was  very 
slow  getting  the  transaction  back  to  Las  Yegas  and 
I  think  I  had  a  telephone  call  from  him. 

Q.  (By  Mr.  Tucker)  :  Do  you  recall  the  sub- 
stance of  that  telephone  conversation? 

A.  Yes,  he  was  in  a  hurry  to  get  his  money  and 
wanted  to  know  why  it  hadn't  come  through  and 
so  forth.  [279] 

Q.  Between  the  time  you  talked  to  Mr.  Pierce 
about  getting  some  stock,  did  you  have  any  informa- 
tion that  he  had  gotten  some  stock  for  you? 

A.     Not  until  the  bank  called  me. 

Q.     What  bank  was  that? 

A.     Bank  of  America. 

Q.    Where? 

A.  It's  in  South  Gate,  Walnut  Park  Branch,  but 
it's  in  South  Gate. 
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Q.  Was  that  advice  to  the  effect  that  there  was 
some  stock  there  for  you  1 

A.  Mr.  Crowe  was  looking  after  it  for  me.  I  told 
him  previously  there  would  be  some  stock  coming 
and  when  it  did  to  call  me  or  draw  on  my  account 
for  it.  When  it  did  come  in,  he  called  me. 

Q.  Did  you  have  any  arrangement  with  Mr. 
Pierce  prior  to  that  time  about  how  the  transaction 
was  to  be  handled  if  he  did  get  some  stock  for  you  1 

A.     Be  sent  to  my  bank. 

Q.  How  many  shares  were  sent  to  the  bank — do 
you  still  have  the  certificate  for  that  stock? 

A.     I  think  there 's  some  there,  Mr.  Tucker. 

Q.  You  have  handed  me  a  stock  certificate  bear- 
ing 10495.  Will  you  refer  to  that  and  see  if  there's, 
if  that  is  the  certificate  involved  in  that  transac- 
tion? [280] 

A.     I  think  it  is,  I  feel  quite  sure  of  it. 

Q.     Will  you  refer  to  the  date  on  the  certificate? 

A.  The  date  is  November  6th  and  my  check  is 
dated  November  14th  so  that  must  be  the  certificate. 

Mr.  Tucker:  I  don't  want  to  introduce  the  cer- 
tificate in  evidence.  I  would  like  to  read  into  evi- 
dence with  consent  of  counsel  the  essential  charac- 
teristics of  the  certificates  so  far  as  they  are  ma- 
terial here,  this  one  being  Certificate  No.  10495  for 
1100  shares  of  the  common  capital  stock  of  Las 
Vegas  Thoroughbred  Racing  Association,  bearing 
date  of  November  6,  1951. 

I  wonder  if  it  may  be  stipulated  that  the  check 
referred  to,  so  that  we  may  leave  these  documents 
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in  the  possession  of  Mr.  Fox,  is  a  check  signed  by 

William  E.  Fox,  No.  2601,  dated  November  14,  1951, 

in  the  sum  of  $3,000.00,  payable  to  the  Bank  of 

America. 

Mr.  Sobieski:  We  will  stipulate  that  you  pro- 
duced such  a  check  but  we  don't  stipulate  it  has  any 
relevancy  or  any  materiality  with  these  proceedings 
or  is  connected  up  with  the  transactions. 

Hearing  Examiner :  The  testimony  has  been  that 
Mr.  Fox  believes  that  is  the  check  which  he  gave 
in  payment  of  the  shares  which  were  sold  a  few  days 
before  and  his  reference  has  just  been  made.  [281] 

Q.  (By  Mr.  Tucker) :  In  your  conversation 
with  Mr.  Pierce  that  you  testified  to,  when  he  said 
that  he  would  get  some  of  the  stock  for  you,  was 
anything  said  with  reference  to  the  availability  of 
stock  of  Las  Vegas  Thoroughbred  Racing  Associa- 
tion 1 

Mr.  Sobieski:  I  object  on  the  ground  leading 
and  suggestive,  Your  Honor. 

Hearing  Examiner:  Have  you  exhausted  this 
witness'  memory  of  this  meeting'? 

Mr.  Tucker:     I  will  withdraw  the  question. 

Hearing  Examiner:  Really,  I  would  like,  if  this 
witness  has  any  recollection,  for  him  to  tell  us  a  little 
more,  if  you  can,  as  to  how  you  happened  to  meet 
Mr.  Pierce. 

Noav,  you  said  you  went  to  the  Thunderbird  and, 
to  your  recollection,  you  made  inquiry.  Who  did 
you  inquire  of  at  the  Thunderbird,  do  you  recall  ? 

Mr.  Sobieski:     Object  to  that  as  hearsay. 
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Q.  (By  Mr.  Tucker)  :  Where  did  you  go  first 
on  that  trip?  A.     To  the  Thunderbird. 

Q.  Had  you  been  to  the  office  of  the  Las  Vegas 
Racing  Association? 

A.  Not  on  that  trip.  Mr.  Ramlos  had  been  on  his 
trip  before. 

Q.     The  man  who  was  with  you  ? 

A.     That's  right,  [282] 

Q.  Was  it  Mr.  Ramlos  who  had  the  information 
that  led  you  to  the  Thunderbird? 

A.  That's  right.  Well,  he  had  the  information 
that  some  stock  was  available.  I  don't  know  whether 
I  should  say  the  stock  was  available  or  not. 

Mr.  Sobieski:  I  object  to  any  conversation  be- 
tween this  witness  and  Mr.  Ramlos  as  hearsay,  out 
of  the  presence  of  the  respondent. 

Q.  (By  Mr.  Tucker)  :  Did  you  get  any  direct 
information  of  your  own  knowledge  from  anyone 
that  led  you  to  the  Thunderbird  to  see  Mr.  Pierce? 

Mr.  Sobieski:     Object  to  that  as  hearsay. 

Mr.  Tucker:  I  am  asking  if  he  did  have  such 
information  and  propose  to  follow  that  up  by  what 
it  was. 

Mr.  Sobieski:     Immaterial. 

Hearing  Examiner:  It  is  material  if  we  can  get 
it  without  having  it  in  a  hearsay  fashion. 

Mr.  Sobieski:     How  else  can  you  get  it? 

Mr.  Tucker :  I  'm  asking  if  he  had  such  informa- 
tion and  we  will  see  whether  it  is  hearsay  or  not. 

The  Witness:  Mr.  Ramlos  had  secured  the  in- 
formation. 
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Mr.  Sobieski:  I  object  to  any  conversation  be- 
tween this  man  and  Ramlos  as  hearsay. 

Mr.  Tucker:  You  can't  testify  as  to  what  Mr. 
Ramlos  told  [283]  you. 

Hearing  Examiner:  These  are  rules  of  evidence 
and  you  have  to  tell  what  you  know  yourself,  not 
what  somebody  else  told  you. 

Mr.  Sobieski:  This  witness  is  under  oath  and 
is  subject  to  all  the  provisions  of  a  man  testifying 
under  oath  and  he  is  limited  to  testify  to  what  he 
knows  and  we  are  entitled  to  have  his  testimony  so 
limited. 

Hearing  Examiner.  There  is  no  showing  Mr. 
Fox  hasn't  been  very  forthright  and  honest  in  what 
he  has  attempted  to  say.  We  want  to  indicate  to 
you  that  there  is  no  showing  whatever  you  are  not 
giving  us  the  best  information  that  you  had  at  this 
time. 

Mr.  Sobieski:  I  don't  mean  to  say  that.  What  I 
mean  to  say  is  we  are  entitled  to  have  the  matter 
limited  to  what  he  knows. 

Hearing  Examiner:  I  know  but  there  is  no  rea- 
son to  be  reminding  this  witness  he  is  under  oath. 
I'm  sure  he  recognizes  it.  Now,  getting  over  the 
legal  technicalities,  Mr.  Tucker,  you  may  proceed. 

Q.  (By  Mr.  Tucker)  :  On  this  occasion,  had 
you  been  given  any  information  yourself,  personally, 
by  anybody  connected  with  the  Las  Vegas  Thorough- 
bred Racing  Association  indicating  where  you 
might  meet  Mr.  Pierce?  [284] 
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Mr.  Sobieski:  I  object  to  that  on  the  ground  of 
hearsay. 

Mr.  Tucker:  I'm  asking  if  he  had  such  infor- 
mation. 

Hearing  Examiner :    What  is  the  answer  to  that  ? 

The  Witness:  I  had  information  that  we'd  find 
him  at  the  Thunderbird  Hotel. 

Hearing  Examiner:  Find  who  at  the  Thunder- 
bird  Hotel? 

The  Witness:     Pierce. 

Hearing  Examiner:  Did  you  obtain  that  from 
anyone  connected  with  the  Thoroughbred  Racing 
Association  ? 

Mr.  Sobieski:     Object  to  that  as  immaterial. 

The  Witness:     No. 

Hearing  Examiner:     The  answer  is  no. 

Q.  (By  Mr.  Tucker) :  Did  you  find  Mr.  Pierce 
at  the  Thunderbird  Hotel  and  that  is  where  the  con- 
versation you  testified  to  took  place  ?  A.     Yes. 

Q.  You  have  said  that  you  talked  with  him 
about  purchasing  stock  and  you  have  said  that  he 
indicated  that  he  thought  he  could  get  some  from 
the  named  source? 

Mr.  Sobieski:  Objected  to  as  not  an  appropriate 
statement  of  the  witness'  testimony  and  being  un- 
necessary to  rehash  it. 

Mr.  Tucker:     I  tried  to  abbreviate  it. 

Q.  By  Mr.  Tucker)  :  To  go  back  to  it,  do  you 
recall  any  other  things  that  were  said  at  that  con- 
versation about  that  transaction?  [285] 

A.     That's  been  three  years,  Mr.  Tucker. 
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Hearing  Examiner:  You  can  make  any  inquiry 
further  that  you  want  to  by  way  of  the  witness'  rec- 
ollection. 

Q.  (By  Mr.  Tucker)  :  Do  you  recall  any  fur- 
ther, anything  that  was  said  about  the  availability 
of  stock? 

A.  Yes,  it  was  indicated  by  Mr.  Pierce  that  there 
wasn't,  it  wasn't  too  easy  to  get. 

Q.  When  you  say,  "it  was  indicated,"  did  some- 
body tell  you  that?  A.    Mr.  Pierce. 

Q.  Can  you  recall  whether  there  was  any  dis- 
cussion as  to  whether  or  not  Mr.  Pierce,  himself, 
at  that  time  had  any  stock? 

Mr.  Sobieski :  Objected  to  on  the  ground  leading 
and  suggestive. 

Hearing  Examiner:    That  may  be  but 

Mr.  Tucker:  The  witness  aparently  having  ex- 
hausted his  recollection,  it's  proper  to  ask  a  leading 
question  to  test  the  exhaustion  of  his  recollection. 

Mr.  Sobieski:  I  don't  think  it  is  proper  in  the 
case  in  chief. 

Hearing  Examiner:  Under  the  circumstances  I 
think  you  may  proceed  in  the  light  of  the  showing 
that  the  witness'  recollection  is  somewhat  dim. 

The  Witness:  I  went  away  with  the  impression 
that  Mr.  [286]  Pierce  owned  some  stock  in  the  Las 
Vegas  Racing  Association. 

Q.  (By  Mr.  Tucker)  :  Can  you  recall  anything 
further  said  about  either  that  or  his  going  out  to 
get  some  stock  for  you? 

A.     I  can't  recall,  Mr.  Tucker. 
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Q.  Do  you  recall  how  much  you  wanted  to  buy 
at  that  time? 

A.  Mrs.  Fox  and  I  decided  that  we  would  prob- 
ably  

Mr.  Sobieski:  Object  as  calling  for  a  conclusion 
of  the  witness,  hearsay. 

Q.  (By  Mr.  Tucker) :  Is  there  something  you 
told  Mr.  Pierce  about  it?  A.     Yes. 

Q.     All  right,  what  did  you  say  to  him  about  if? 

A.  We  had  decided  we  would  allocate  twelve  to 
fifteen  thousand  dollars  for  stock  in  the  Las  Vegas 
Racing  Association. 

Q.  Can  you  recall  whether  between  the  time  you 
had  that  conversation  and  the  date  of  this  check  of 
November  14,  1951,  you  had  any  other  talks  with 
Mr.  Pierce? 

A.  I  think  the  only  other  one  was  over  the  phone 
when  he  called  to  find  out  why  the  money  hadn't 
been  coming  through.  The  bank  seemed  to  be,  rather, 
they  were  always  two  or  three  days  behind  in  get- 
ting stuff  out. 

Q.  When,  would  that  have  been  in  relation  to  the 
date  this  check  bears,  November  14,  1951  ? 

A.  The  date  that  Mr.  Crowe  of  the  bank  called 
me,  I  [287]  immediately  went  to  the  bank  and  issued 
a  check  and  it  was  a  couple  days  later  that  I  imagine 
I  had  this  telephone  call. 

Q.  Did  you  thereafter  have  any  further  talks 
with  Mr.  Pierce  about  acquiring  additional  stock 
of  the  Las  Vegas  Thoroughbred  Racing  Association? 

A.     Yes. 
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Q.  When  was  the  next  time  you  talked  to  him 
about  it,  to  the  best  of  your  recollection? 

A.     Was  it  July? 

Q.  By  referring  to  your  checks,  can  you  refresh 
your  recollection? 

A.     Yes,  I  can.  It  was  February,  February  of  '52. 

Q.  I  also  hand  you  Exhibit  6  already  introduced 
in  evidence.  Now,  Exhibit  6  bears  the  date  Febru- 
ary 21  ?  A.    Right. 

Q.  Then,  prior  to  that  time  did  you  talk  with 
Mr.  Pierce  about  more  stock  of  the  Racing  Asso- 
ciation 1 

A.  I  can't  recall  whether  I  did  or  not  unless  I 
did  it — I  know,  it  could  have  been  a  follow  up  to 
our  first  conversation  when  I  met  him  in  Las 
Vegas.  It  could  have  been  that  I  talked  to  him  sep- 
arately about  this.  I  can't  remember  now. 

Q.  Do  you  recall  having  had  any  conversation 
with  Mr.  Pierce  about  the  price  of  stock  or  what 
you  would  pay  for  stock  if  he  got  it  for  you  ? 

Mr.  Sobieski :  Object  on  the  grounds  leading  and 
suggestive.  [288] 

Q.  (By  Mr.  Tucker) :  When  was  that  conver- 
sation ? 

Mr.  Sobieski:     May  I  have  a  ruling? 

Hearing  Examiner:     The  objection  is  overruled. 

Q.     (By  Mr.  Tucker)  :    When  was  that? 

A.  That  must  have  been  in  February  because  the 
stock  was  not  very  stable  in  the  first  transactions 
that  took  place  but  it  finally  settled  to  $5.00  or  $6.00 
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a  share.  That  was  the  price  that  was  prevalent  at 

that  time. 

Q.     Where  did  you  get  that  information? 

Mr.  Sobieski:  Objected  to  as  calling  for  a  con- 
clusion of  the  witness. 

Mr.  Tucker:  I  am  asking  where  he  got  the  in- 
formation. He  certainly  knows  where  he  got  it  if 
he  can  remember. 

Hearing  Examiner:     Objection  overruled. 

The  Witness:  That  talk  on  the  street  in  Las 
Vegas  was  $6.00  a  share. 

Q.  (By  Mr.  Tucker):  You  talked  with  Mr. 
Pierce  about  price?  A.    Yes,  that's  right. 

Q.     Did  he  say  anything  to  you  about  it? 

A.    Yes. 

Mr.  Sobieski:     Objected  to  as  leading. 

Healing  Examiner:     Overruled.  [289] 

Mr.  Sobieski:  There  is  no  foundation,  no  place 
nor  time  nor  anything  else.  Certainly  we  have  to 
have  a  foundation. 

Q.  (By  Mr.  Tucker)  :  When  did  you  talk  to 
him  about  that? 

A.  T  talked  to  him  on  the  first  trip  I  met  him. 
It  was  in  November. 

Hearing  Examiner :     November  of  what  year  ? 

The  Witness:     1951. 

Q.  (By  Mr.  Tucker) :  I  notice  the  first  pur- 
chase was  of  common  stock?  A.     That's  right 

Q.  Did  you  ever  talk  with  him  about  the  price 
of  units  ?  A.    Yes. 

Q.     When  was  that? 
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A.     That  was  in  November. 

Q.     What  did  he  say  to  you  then? 

Mr.  Sobieski :  May  I  ask  who  was  present  at  this 
next  conversation? 

Mr.  Tucker:  I  think  he's  already  testified  as  to 
the  November  conversation. 

The  Witness:  Mr.  Ramlos  and  Mr.  Pierce  and 
myself. 


Mr.  Sobieski 
The  Witness 
Mr.  Sobieski 
The  Witness 


Where  was  that  conversation? 

Thunderbird  Hotel. 

When? 

It  was  in  November,  1951.  [290] 

Q.  (By  Mr.  Tucker)  :  Did  Mr.  Pierce  then  say 
anything  to  you  about  the  price  of  units? 

A.     Yes. 

Mr.  Sobieski:  Objected  to  on  the  ground  leading 
and  suggestive. 

Hearing  Examiner:     Overruled. 

Q.  (By  Mr.  Tucker)  :  Did  he  say  anything 
about  the  price  of  the  common  stock  at  this  time? 

A.     No,  he  did  not,  as  I  recall. 

Q.     What  was  then  said  about  the  price  of  units  ? 

A.     $6.00. 

Q.  With  respect  to  Exhibit  6  and  prior  to  the 
receipt  by  you  of  Exhibit  6,  did  you  have  any  con- 
versation with  Mr.  Pierce  about  further  purchase 
of  stock  in  the  Association  at  or  about  that  time? 

A.     Mr.  Tucker,  which  is  Exhibit  6? 

Q.     The  yellow  one  dated  February  21. 

A.     I  see.  Oh,  yes,  I  talked  to  him. 
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Q.  When  and  where  did  you  talk  to  him,  to  the 
best  of  your  recollection'? 

A.  I  think,  I  know  I  talked  to  him  on  long  dis- 
tance over  the  phone. 

Q.     About  when  was  that?  [291] 

A.     It  might  have  been  along  in  June. 

Q.     I  was  referring  to  at  or  about  February  21. 

A.     You  mean  regarding  this  % 

Q.    Regarding  that. 

A.  Well,  I  must  have  talked  to  him  a  few  days 
before  February  21. 

Q.     Can  you  recall  specifically? 

A.     I  can't,  Mr.  Tucker.  That's  three  years. 

Q.  Well,  when  you  received  this  letter,  Exhibit 
6,  did  that  come  as  a  surprise  to  you  ? 

A.  No  request  had  been  made  for  that  stock  for 
Mr.  and  Mrs.  Coifey. 

Q.     That  refers  to  some  stock  for  you,  also? 

A.  That's  right.  No,  that  was  no  surprise  because 
I  had  left  the  idea,  I  guess,  I  wanted  to  appropriate 
twelve,  fifteen  thousand  dollars  as  an  investment  in 
the  Racing  Association. 

Q.  In  stating  that  to  Mr.  Pierce  did  you  indicate 
the  price  that  you  were  willing  to  pay? 

A.     Well,  there  was  only  one  price. 

Mr.  Sobieski:  Objected  to  as  leading  and  sug- 
gestive. 

Hearing  Examiner:     Overruled. 

The  Witness :  All  I  ever  heard,  I  think  I  bought 
one  little  lot  at,  a  small  amount  at  $5.50  but  the 
going  prico  was  $6.00.  [292] 
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Hearing  Examiner:  Where  did  you  learn  the 
going  price  from? 

The  Witness :  From  the  people  around  the  Thun- 
derbird  and  people  on  the  street  and  people  there 
where  we  stayed. 

Hearing  Examiner:  Did  Mr.  Pierce  say  any- 
thing about  the  price? 

The  Witness:     He  corroborated  the  price. 

Q.  (By  Mr.  Tucker) :  Did  you  inform  Mr. 
Pierce  anything  about  your  willingness  to  pay  that 
price  ? 

A.  Well,  he  went  ahead  and  bought  the  stock. 
I  must  have  said  yes,  I  must  have  said  it  was  all 
right  because  the  stock  was  purchased  for  me. 

Q.  Can  you  recall  that  prior  to  February  21, 
1952,  that  that  price  had  been  discussed  with  Mr. 
Pierce?  A.     Yes,  it  had  been. 

Q.  Was  this  in  connection  with  your  indication 
of  how  much  you  were  allocating  to  invest  ? 

A.     That's  right. 

Q.  Was  that  price  related  to  unit  or  preferred 
shares  or  common  shares?  A.     Units. 

Q.  Exhibit  6,  the  letter  of  February  21,  refers 
to  certificate  of  stock  having  been  delivered  to  the 
bank  and  did  you  go  to  the  bank  and  pick  up  the 
certificate  from  the  bank?  [293] 

A.  I,  certificates  wTere  left  in  the  bank.  I  did  go 
over  and  write  them  a  check. 

Q.  Can  you  recall  whether  there  were  certificates 
for  both  preferred  and  common  shares? 

A.     In  the  first  lot,  it  seems  to  me  as  I  remember 
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now,  in  the  first  lot  there  were  no  preferred  shares. 

Q.     That  was  in  November? 

A.  That's  right.  In  the  second  lot,  there  were 
units  of  common  and  preferred. 

Q.  What  did  you  do  with  units  of  preferred 
stock  ? 

A.  They  were  sent  in  and  transferred,  that  is,  ex- 
changed for  the  new  stock  which  is  issued. 

Q.  You  refer  to  the  reorganized  company,  you 
sent  those  in  for  stock  of  the  Jockey  Club? 

A.     That's  right. 

Q.  So  you  don't  have  possession  of  those  any 
more  ?  A.     No. 

Q.  Handing  you  a  stock  certificate  bearing  the 
number  10591,  can  you  recall  whether  or  not  that  is 
the  certificate  for  the  common  shares  that  went  to 
the  Bank  of  America  in  connection  with  the  letter 
of  February  21,  1952,  and  in  that  connection,  I  di- 
rect attention  to  the  fact  that  there's  no  date  on  the 
certificate  ? 

A.  That  is  what  makes  it  difficult,  Mr.  Tucker.  I 
can't  recall  when  I  received  this.  [294] 

Q.  You  notice  the  letter  of  February  21,  1952, 
refers  to  400  shares  of  common  stock? 

A.  Is  that — it's  the  only  400  shares  I  received, 
isn't  that  it?  I  think  so. 

Q.  Do  you  have  any  other  certificate  for  400 
shares?  A.     I  don't  think  so. 

Q.  If  I  may  direct  your  attention  to  the  fact 
that    Exhibit  5  heretofore  introduced  in   evidence. 
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on    the    page    captioned    "Prepared    from    Jour- 
nal  " 

Mr.  Sobieski:  Object.  This  is  not  a  proper  ques- 
tion to  this  witness. 

Mr.  Tucker:  I  think  the  objection  may  be  well 
taken. 

Q.  (By  Mr.  Tucker)  :  You  have  no  other  cer- 
tificates for  400  shares? 

A.     I  don't  think  so,  I  don't  recall. 

Mr.  Tucker:  Without  putting  the  certificate  in 
evidence,  I  submit  to  counsel  for  examination. 

Mr.  Sobieski:  I  stipulate  the  certificate  need 
not  be  put  in  evidence  and  counsel  has  produced  a 
certificate  as  he  has  described. 

Mr.  Tucker:  A  certificate  bearing  no  date  bear- 
ing number  10591  for  400  shares  of  common  capital 
stock  of  Las  Vegas  Thoroughbred  Racing  Associa- 
tion. 

The  Witness:  One  of  those  which  is  on  the  bot- 
tom  

Mr.  Sobieski:  I  object  to  that  as  a  commentary 
statement.  [295] 

Mr.  Tucker:  That  will  come  up.  You  go  right 
ahead  and  tell  me. 

Hearing  Examiner:  I  notice  Commission's  Ex- 
hibit 6,  the  letter  from  Mr.  Pierce  to  Mr.  Fox,  Feb- 
ruary 21,  1952,  which  is  in  evidence  makes  a  refer- 
ence to  the  issuance  of  certain  stock  to  the  names 
of  Allen  Coffey  and  Marie  Coffey.  Is  there  any  tes- 
timony as  to  who  those  people  are? 

Q.     (By  Mr.  Tucker):    Will  you  explain  that? 
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A.  May  I  have  that  $500.00  check  there,  Mr. 
Tucker?  Mr.  and  Mrs.  Coffey  are  bosom  friends  of 
Mrs.  Fox  and  I  and  they  wanted  to  invest  a  little 
in  the  Racing  Association  and  she  gave  me  $500.00 
to  buy  stock  when  I  went  up  there. 

Hearing  Examiner :     Where  f 

The  Witness:  To  Las  Vegas.  There  didn't  seem 
to  be  any  available  at  the  time  and  I  held  her  money 
for  a  month  or  two  and  then  I  gave  her  a  check.  I 
wasn't  able  to  get  it  so  I  gave  her  my  check  back 
for  the  money  she  had  given  for  the  stock.  They 
are  friends  of  mine  who  live  in  South  Gate. 

Mr.  Tucker:  Now,  the  check  that  we  have  been 
talking  about,  that  the  witness  has  been  referring  to, 
I  would  like  to  reserve  it  for  the  witness,  so  if  coun- 
sel will  stipulate,  we'd  like  to  give  the  main  features 
of  the  check  into  the  record  as  follows:  The  cheek 
I  now  refer  to  is  not  the  check  about  the  Coffey 
transaction  but  the  check  that  he  referred  to  in  [296] 
connection  with  the  letter  of  February  21.  That 
check  is  dated  February  29,  1952,  No.  2743,  in  the 
sum  of  $3,000.00,  signed  by  William  E.  Fox,  and 
payable  to  the  Bank  of  America.  That  is  the  check 
we  have  been  talking  about,  is  it  not,  from  Mr.  Fox. 

Hearing  Examiner:  That  represents  the  pur- 
chase of  how  many  shares  ? 

Mr.  Tucker:  That  represents  the  purchase  of 
what? 

The  Witness:    Five  hundred  shares. 

Q.     (By   Mr.    Tucker):     Shares   or  units? 

A.     Units. 
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Q.  Now,  I  notice  this  certificate  for  common 
shares  that  we  have  been  talking  about  was  for  400 
shares  and  did  they,  what  became  of  the  other  100 
shares  of  that  400  of  the  500  units  ? 

A.  Well,  as  I  recall,  Mr.  Tucker,  this  was  500 
units  here,  I  don't  know,  I  don't  recall  that  I  bought 
any  preferred  stock  separate  from  the  units. 

Oh,  here  it  is,  here  it  is,  it  was  given  to  Mr.  and 
Mrs.  Coffey,  see.  He  evidently  had  500  units.  He 
must  have  given  me  500  preferred  and  400  common 
and  Mr.  and  Mrs.  Coffey  100  common. 

Q.  That  accounts  for  the  entire  purchase  price 
of  $3,000.00  evidenced  by  the  check  to  which  we 
have  referred?  [297]  A.     That's  right.  [298] 

*     *     * 

Q.  After  your  purchase  of  shares  in  February, 
did  you  buy  any  more  stock  of  the  Las  Vegas  Thor- 
oughbred Racing  Association  through  Mr.  Pierce? 

A.     In  March. 

Q.     In  what  year?  A.     1952. 

Q.  Do  you  have  a  check  that  evidences  that 
transaction?  A.     That's  right. 

Q.  What  is  the  date  of  the  check,  to  refresh 
your  [305]  recollection?  A.     March  28,  1952. 

Q.  Shortly  before  that  time,  did  you  have  any 
talk  with  Mr.  Pierce  about  getting  additional  units 
or  stock?  A.     I  can't  recall. 

Hearing  Examiner :     When,  March  of  1952  I 

The  Witness:     March  of  1952. 

Hearing   Examiner:     Tell    us   the   circumstances 
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surrounding  that. 

Mr.  Tucker:  For  the  purpose  of  refreshing-  the 
witness'  recollection,  did  you  go  to  Las  Vegas  in 
March  of  1952? 

The  Witness :  I  hope  this  is  right,  we  were  there, 
the  last  trip  on  the  birthday  of  Mrs.  Ramlos.  I'm 
inclined  to  believe  that  was  in  March. 

Q.     (By  Mr.   Tucker):     Of   1952? 

A.     I  think  so. 

Q.  You  do  recall  making  the  trip  with  Mrs. 
Ramlos?  A.     That's  right, 

Q.  Did  you  talk  with  Mr.  Pierce  at  that  time 
about  buying  more  stock?  A.     That's  right. 

Q.  Can  you  recall  as  nearly  as  you  can  what  that 
conversation  was,  telling  us,  first,  where  it  was? 

Hearing  Examiner:  Just  your  best  recollec- 
tion. [306] 

The  Witness:  I  think  Mr.  Ramlos  and  I  got  in 
the  car  and  went  down  to  Pierce's  house  to  get  the 
information  as  to  whether  there  was  any  stock 
available. 

Q.  (By  Mr.  Tucker)  :  Who  was  present  when 
you  went  to  his  house? 

A.    As  I  recall,  he  and  I  and  Mr.  Ramlos. 

Q.     Do  you  recall  the  conversation  at  that  time? 

A.     Wasn't  very  much.  I  was  only  there  a  minute. 

Q.  Can  you  recall  what  you  said  and  what  Mr. 
Pierre  said? 

A.  We  wanted  to  know  whether  or  not  some 
stock  was  available  and  he  thought  there  would  be. 

Q.     Then,   did   you   talk   with   him    any    further 
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about  stock  in  this  company  between  then  and  the 

date  of  this  check  on  March  28,  1952? 

A.  As  near  as  I  can  recollect,  Mr.  and  Mrs. 
Ramlos  and  myself  were  invited  to  dinner  that  night 
by  Mr.  and  Mrs.  Pierce  at  the  Thunderbird.  I  think 
that  is  the  night  we  were  entertained  there.  Of 
course,  we  did  talk  about  the  race  track  and  the 
stock.  I  could  be  wrong  on  that  but  I  think  that 
was  the  time. 

Q.  When  you  and  Mr.  Ramlos  talked  to  Mr. 
Pierce  at  Mr.  Pierce's  house  at  that  time,  can  you 
recall  whether  there  was  any  discussion  at  that  time 
about  price?  A.     The  price  was  $6.00. 

Q.  You  have  produced  this  check  dated  March 
28,  1952.  [307]  Can  you  tell  us  the  circumstances 
under  which  that  check  was  issued,  where  it  was 
issued  ? 

A.  That  was  issued  in  my  store  and  the  stock 
was  delivered  to  me  at  my  store.  It  did  not  go  to 
the  bank. 

Hearing  Examiner:  Your  store  is  in  South 
Gate? 

The  Witness:     South  Gate. 

Hearing  Examiner:     By  whom? 

The  Witness:  Mr.  Pierce.  I  think  this  is,  one 
of  them  was  delivered  to  me  and  I  think  that  is  the 
batch. 

Q.  (By  Mr.  Tucker) :  You  have  produced  here 
two  certificates  for  common  stock,  Nos.  10611  and 
10612.  Are  those  the  certificates  that  were  delivered 
to  you? 
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A.  That  is  part  of  it,  yes,  sir.  I  think,  I'm  posi- 
tive in  saying  that  that  was  delivered  to  me. 

Q.  These  certificates  were  both  common  shares, 
did  you  also  receive  certificates  for  preferred 
shares'?  A.    That's  right. 

Q.  So  that  together  with  common  shares  they 
made  units?  A.     That's  right. 

Q.  And  you  received  the  same  number  of  pre- 
ferred shares  as  you  did  of  the  common  shares? 

A.  As  I  remember,  that's  correct.  The  only  com- 
mon shares  which  came  separate  was  the  first  lot 
which  were  sent  to  me  from  Las  Vegas  and  the  ones 
which  came  to  Mr.  and  Mrs.  Coffey.  [308] 

Mr.  Tucker:  With  consent  of  counsel,  I  may 
read  this  into  the  record  so  that  Mr.  Fox  may 
keep  it. 

The  check  referred  to  is  No.  2606  on  the  Bank 
of  America,  March  28,  1952,  payable  to  John 
Pierce's  order  in  the  sum  of  $1,460.00,  signed  by 
William  E.  Fox,  endorsed  by  John  Pierce,  for  iden- 
tification, a  Fred  A.  Smith  by  endorsement  guar- 
anteed. 

Q.  By  Mr.  Tucker)  :  Is  the  check  evidencing 
that  transaction? 

A.     That  seems  to  be  it,  yes. 

Q.  Now,  this  evidences  400  shares  of  the  com- 
mon stock  and  ten  shares  of  the   common  stock? 

A.  As  I  recall,  I  had  some  money  in  my  pocket 
and  I  gave  him  some  cash  and  the  check  was  to 
make  up  the  balance,  $1,460.00. 

Q.     So  the  additional  price  was  paid  by 
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A.     Cash. 

Q.     Instead  of  check? 

A.  That's  right.  I  think  that  it  was  on  one  occa- 
sion. I'm  quite  sure  that  was  the  occasion. 

Q.  Did  you  subsequently  buy  some  other  stock 
of  the  Las  Vegas  Thoroughbred  Racing  Association 
from  or  through  Mr.  Pierce  ? 

A.     What  was  the  date  of  that  one,  March? 

Q.    This  was  in  March. 

A.     Seems  to  me  there  was  one  other  transaction. 

Hearing  Examiner:  We  have  March,  '52, 
now?  [309] 

The  Witness:     That's  right. 

Q.  (By  Mr.  Tucker)  :  You  have  produced  here 
a  stock  certificate  and  a  check,  do  those  aid  you  in 
refreshing  your  recollection? 

A.  That  was,  I  bought  some  in  July.  The  check 
is  dated  July  15,  amount  of  $2,050.00.  That  seems 
to  be  the  next  transaction. 

Q.  In  conection  with  the — this  July,  '52,  can 
you  recall  how  man}'  shares  were  bought  and  the 
price  of  the  shares  at  that  time  ? 

A.     No,  I  couldn't,  Mr.  Tucker.  No,  I  couldn't. 

Q.     By  the  way,  where  was  that  stock  delivered? 

A.  Mr.  Tucker,  I  can't  recall.  I  think  one  of 
those  batches  Avas  delivered  to  my  store. 

Q.  In  addition  to  the  March  transaction  to 
which  you  have  testified? 

A.  I'm  not  sure  which  one  it  was,  whether  it 
was  March  or  this  one  but  one  of  those  batches  was 
delivered  to  me  at  my  store. 
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Q.  Can  you  recall  whether  you  purchased  any 
stock  or  received  delivery  of  any  stock  subsequent 
to  July  of  1952* 

A.     Yes.  Yes,  dated  October  11,  1952. 

Q.  Can  you  recall  when  you  received  that  certifi- 
cate or  how  you  received  that  certificate? 

A.  No,  I  can't.  I  don't  have  a  check  covering 
that  [310]  amount  of  stock.  I  might  be  able  to  find  it. 
I  don't  have  a  check  that  corresponds  to  that 
amount  of  stock. 

Q.  Did  you  receive  preferred  stock  matching  this 
certificate?  A.     I'm  sure  I  did. 

Q.  And  that  you  turned  in,  did  you,  on  the  ex- 
change? A.     That's  right. 

Mr.  Tucker :  The  certificate  that  the  witness  has 
produced  here  to  which  reference  has  just  been 
made,  in  lieu  of  being  introduced  in  evidence,  is  de- 
scribed as  Certificate  No.  10696,  transferred  Octo- 
ber 11,  1952,  made  out  in  the  name  of  William  E. 
Fox  and  Sexon  Rosson  Fox  for  1540  shares  of  the 
common  capital  stock  of  Las  Vegas  Thoroughbred 
Racing  Association. 

Q.  (By  Mr.  Tucker) :  Referring  to  this  certifi- 
cate bearing  the  October  date  to  which  you  have 
testified,  can  you  recall  what  the  price  was  for  the 
units?  A.     $6.00.  [311] 

*     *     -* 

Q.  Before  recess,  Mr.  Fox,  you  testified  that  you 
have  an  obligation  owed  you  by  Mr.  Pierce  and  that 


Securities  and  Exchange  Commission  169 

(Testimony  of  William  E.  Fox.) 

you  have  been  handling  that,  together  with  another 

obligation  owed  to  some  other  people? 

A.     Right. 

Q.  Did  you  identify  the  other  people  as  Mr.  and 
Mrs.  Ramlos?  A.     Right. 

Q.  Can  you  tell  us  how  much  was  due  on  the 
obligation  to  you  as  of  October  25th  last  past? 

Mr.  Sobieski:  Your  Honor,  I  object  on  the 
ground  there  is  no  showing  there  was  such  an  obli- 
gation. 

Hearing  Examiner:  There  should  be  a  showing 
there  was  and  the  questions  and  answers  have  only 
been  obtained  for  the  record  which  are  germane  or 
material  to  the  new  issues,  apparently,  which  the 
amendment  to  the  order  anticipates  and  [328]  can 
only  remain  in  the  record  if  the  amendment  is  au- 
thorized by  the  Commission. 

The  Witness:  I  think  the  record  will  show  that 
I  testified  that  was  $1375.00.  I  verified  it  as  $1325.00. 

Mr.  Sobieski:  I  move  the  answer  be  stricken, 
Your  Honor.  I  thought  I  made  an  objection  that 
there  was  no  showing  originally  what  the  obligations 
were  and  I  think  the  conclusion  shouldn't  follow 
unless  there  was  an  obligation  and  what  it  was. 

Hearing  Examiner:  You  can  bring  that  out  on 
cross-examination  but,  at  the  same  time,  I  think  the 
basis  of  the  obligation  has  been  shown  now  to  estab- 
lish that  there  is  an  obligation. 

Q.  (By  Mr.  Tucker)  :  Does  Mr.  Pierce  owe  you 
any  money  %  A.     Yes. 

Q.     How  long  has  he  owed  it  to  you? 


170  John  Pierce  vs. 

(Testimony  of  William  E.  Fox.) 

A.     About  two  years. 

Q.     What  was  that  money  for? 

A.  Part  of  it  was  for  $325.00  for  stock  that  I 
paid  him  for  that  he  didn't  deliver  and  part  of  it 
was  a  loan. 

Q.  Did  you  have  any  conversation  with  Mr. 
Pierce  about  the  stock  that  he  didn't  deliver? 

A.    Yes. 

Q.  What  was  the  conversation  and  who  was 
present  when  you  talked  with  him?  [329] 

A.  I  just  think  he  and  I  at  the  time.  He  prom- 
ised to  send  the  stock  and  take  care  of  them. 

Q.  When  was  that  conversation  as  best  you  can 
recall  ? 

A.  I  will  have  to  look  at  those  dates  there.  That 
was  in  March,  1952. 

Q.  Are  you  sure  of  that,  Mr.  Fox,  will  you  look 
at  your  material  there? 

A.     Either  March  or  July,  either  March  or  July. 

Q.  What  was  the  conversation  you  had  with  Mr. 
Pierce  at  that  time  whether  it  was  March  or  whether 
it  was  July? 

A.  Well,  the  matter  was  brought  up,  I  had  given 
him  more  money  than  what  the  stock  was  worth 
when  it  was  delivered. 

Q.     Did  you  call  that  to  his  attention? 

A.     Yes. 

Q.     What  did  he  say? 

A.     He  said  he  would  send  it  to  me. 

Q.     Send  you  what?  A.     Stock. 

Q.     Did  you  receive  it?  A.     No. 
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Q.     Did  you  talk  with  him  subsequently? 

A.     Yes. 

Q.     What  did  he  say  about  it? 

A.     As  soon  as  he  could. 

Q.     When  was  that?  [330] 

A.  Several  times  as  brought  out  by  the  letters 
there. 

Q.  That  relates  to  a  matter  of  fact.  What  does 
that  have  to  do  with  $325.00  you  mentioned  a  few 
minutes  ago? 

A.  That  $325.00,  that  is  what  I  overpaid  him  for 
stock,  as  I  remember  it. 

Q.  Did  you  talk  to  him  about  getting  back  the 
overpayment  ? 

A.     No,  he  was  to  send  it  to  me  in  stock. 

Hearing  Examiner:  Well,  now,  is  the  record 
clear  on  the  overpayment?  For  what  stock? 

The  Witness :  On  the  stock  which  was  purchased 
either  July  or  March  of  1952. 

Hearing  Examiner:  Is  that  the  Racing  Asso- 
ciation stock? 

The  Witness:     Racing  Association  stock. 

Mr.  Sobieski :  I  would  like  to  inquire  what  para- 
graph of  the  hearing  order  this  subject  is  directed 
to. 

Mr.  Tucker:  Right  now  I  am  trying  to  go  back 
to  the  method  of  incurring  this  obligation.  The  wit- 
ness said  Pierce  owed  him  some  money  and  that  was 
part  of  it.  Now,  I'm  trying  to  find  out  how  the 
money  gets  into  this  arrangement  that  lie  just  now 
said  had  something  to  do  with  stock. 
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Mr.  Sobieski:  Is  this  directed  to  Subpara- 
graph E  ? 

Mr.  Tucker:  It's  directed  to  Subparagraph  E  in 
part  and  directed  to  the  proposed  new  amendment 
in  part. 

Mr.  Sobieski:  Subparagraph  E  is  the  latest 
amendment.  [331]  Is  it  now  contended  that  the 
$375.00  that  is  referred  to  in  Subparagraph  E  is 
a  variance  and  what  you  mean  is  $325.00? 

Mr.  Tucker :  The  witness  had  said  that  the  figure 
$375.00  was  erroneous  and  $325.00  is  the  amount,  as 
I  understand. 

Mr.  Sobieski:  Then  is  it  your  contention  that 
the,  then,  do  you  admit  that  the  order  for  hearing 
in  stating  $375.00  is  erroneous  ? 

Mr.  Tucker :  All  I  can  go  by  is  what  the  witness 
testifies  to  and  if  there  is  a  variation  from  the  ver- 
sion in  the  order,  then,  it  will  speak  for  itself. 

Mr.  Sobieski :  That  is  what  I  wanted  to  find  out 
about. 

Q.  (By  Mr.  Tucker) :  A  moment  ago  you  said 
that  Mr.  Pierce  owed  you  an  indebtedness  of  $325.00, 
is  that  right?  A.     Right. 

Q.  And  I  asked  you  what  it  represented  and 
you  said  it  represented  some  money  loaned  and 
some  money  that  you  had  coming  back  from  over- 
payment on  stock? 

Mr.  Sobieski :  Objected  to.  I  think  the  question 
is  complex  and  compound  and  covers  grounds  al- 
ready asked  and  answered. 

Mr.  Tucker:     I'm  bringing  the  matter  to  the  at- 
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tention  of  the  witness  in  order  to  see  if  we  can  get 

an  explanation  of  the  transaction. 

Mr.  Sobieski:  I  suggest  the  witness  and  not 
counsel  [332]  testify. 

Hearing  Examiner:  You  can  summarize  it  if 
you  want  to. 

Q.  (By  Mr.  Tucker) :  At  the  present  time  does 
Mr.  Pierce  owe  you  the  stock  or  does  he  owe  you 
the  money?  A.     He  owes  me  the  money. 

Q.  Then,  at  what  point  did  you  reach  any  con- 
clusion with  Mr.  Pierce  about  him  owing  you  money 
instead  of  stock? 

A.  I  think  that  was  in  April  of  this  year.  The 
letter  there  will  definitely  state,  I  think,  it  was 
April  31  or  April  30. 

Q.  "What  was  your  discussion,  what  did  you  say 
and  what  did  Mr.  Pierce  say  at  the  time  of  that 
conversation?  A.     He  agreed. 

Mr.  Sobieski :  May  I  object  on  the  ground  there 
is  no  foundation  laid  as  to  the  conversation  and  I 
think  I  shouldn't  have  to  make  such  objections. 

Q.     (By  Mr.  Tucker)  ;     Who  was  there? 

A.  It  was  done  by  long  distance  and  by  letter, 
Mr.  Tucker. 

Q.  Did  you  have  a  long  distance  telephone  con- 
versation about  it?  A.     Yes. 

Q.     Who  did  you  talk  to? 

A.     Mr.  Pierce  and  Mrs.  Pierce,  too.  [333] 

Q.     When  was  that,  as  near  as  you  can  recall? 

A.     Well,  it  was  probably  April  of  this  year. 
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Q.  Can  you  tell  us  what  was  said  in  that  con- 
versation ? 

A.  Well,  they  agreed  to  send  me  the  $325.00  and 
$100.00  a  month  on  the  balance. 

Q.  At  that  time  did  he  owe  you  any  other 
money  in  addition  to  the  $325.00  ? 

Mr.  Sobieski:  Objected  to  as  calling  for  a  con- 
clusion of  the  witness,  leading  and  suggestive. 

Hearing  Examiner:  I  think  he  can  answer 
whether  he  owes  any  additional  money. 

Q.  (By  Mr.  Tucker) :  The  question  was  ad- 
dressed to  the  time  of  that  conversation. 

A.  At  that  time  it  was  $1325.00  and  $325.00  was 
their  arrangement  and  I  accepted  it  for  payment  on 
the  debt  plus  $100.00  a  month  after  that. 

Q.     On  the  balance  ?  A.     Right, 

Q.  And  that  made  the  balance  then  how  much 
at  that  time?  A.     $1000.00. 

Q.  So  that  as  of  April  last  past  the  net  amount 
owed  to  you  was  $1000.00?  A.     Right. 

Q.  How  much  has  been  paid  on  that  since  that 
date?  [334]  A.     $250.00. 

Q.     When  was  the  last  payment  made? 

A.     August,  I  guess  it  was  July. 

Q.  So  that  as  of  October  26  last  past,  how  much 
did  he  owe  you  then  ? 

A.     $1000.00  less  $250.00  which  would  be  $750.00. 

Q.  Were  you  handling  this  Ramlos  account  with 
Mr.  Pierce  in  April  ?  A.     Yes. 

Q.     What  was  the  amount  of  that? 
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Hearing    Examiner:     What    do    yon    mean    by 
"were  you  handling"  it? 

Q.  (By  Mr.  Tucker) :  Well,  what  was  the  ar- 
rangement on  that? 

A.  The  arrangement  was  a  check  of  $100.00 
would  come. 

Q.     No,  I  mean — all  right,  I  will  go  back. 

Did  you  discuss  with  Mr.  Pierce  an  obligation 
that  he  owed  to  Mr.  and  Mrs.  M.  C.  Ramlos? 

A.     Yes. 

Q.    When  did  you  discuss  it  with  him  first? 

A.  At  the  same  time,  in  March  that  the  matter 
was  taken  up  regarding  what  he  owed  me. 

Q.  What  was  that  conversation,  was  that  on  this 
telephone  conversation  ? 

A.     That's  right.  [335] 

Q.  What  did  you  say  and  what  did  he  say  about 
that? 

A.  I  reminded  him  of  the  indebtedness  and  he 
said,  yes,  he  realized  it  and,  also,  said  he  realized 
he  owed  Mr.  and  Mrs.  Ramlos. 

Q.     How  much? 

A.     I  can  give  you  a  rough  estimate  on  it,  $635.00. 

Mr.  Sobieski:  I  move  the  rough  estimate  be 
stricken  since  Mr.  Ramlos  is  going  to  be  the  next 
witness.  I  don't  see  any  reason  for  this  man  to  guess 
in  circumstances  like  that. 

Hearing  Examiner:  When  you  say  "a  rough  es- 
timate," what  is  the  basis,  did  you  figure  it  your- 
self or  did  Mr.  Pierce  tell  you,  which? 
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The  Witness :  They  handled,  she  drew  up  a  note 
and  it's  between  $600.00  and  $700.00. 

Hearing  Examiner:    Who  do  you  mean,  "she"? 

The  Witness :     Mrs.  Ramlos. 

Hearing  Examiner:  You  didn't  talk  to  Mr. 
Pierce  about  this,  did  you?  Did  you  talk  about  the 
amount  owed  ? 

The  Witness:  I  don't  think  so,  about  the  total 
amount,  no. 

Mr.  Sobieski:  Will  my  motion  to  strike  be 
granted,  Your  Honor? 

Hearing  Examiner:  Yes,  certainty,  a  rough  esti- 
mate is  a  conclusion  on  Mr.  Fox's  part. 

Q.  (By  Mr.  Tucker)  :  How  far  the  estimate  is 
off  one  way  or  the  other 

Mr.  Sobieski:  I  object  to  the  question  asking 
him  to  [336]  estimate  particularly  since  this  wit- 
ness is  going  to  be  on  later  on  and  we  are  wasting 
time  and  encumbering  the  record  going  into  it  in 
this  round  about  way. 

Hearing  Examiner:  Any  conversation,  Mr.  Fox, 
which  you  and  Mr.  Pierce  had,  tell  us  about  that. 

The  Witness:  He  told  me  he  owed  them  between 
$600.00  and  $700.00. 

Hearing  Examiner:     Did  he  say  that? 

The  Witness :    Yes. 

Mr.  Sobieski :     Object  to  that. 

Hearing  Examiner:  T  just  never  know  what  the 
answers  are  going  to  be.  Any  conclusions  will  go 
out  but  any  statement  of  fact,  as  such,  stays  in. 

Mr.  Tucker:  This  is  a  statement  by  the  de- 
fendant. 


i 
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Hearing  Examiner:  He  just  said  that.  It's  in  so 
far  as  the  record  is  concerned.  When  Mr.  Pierce 
makes  a  statement  to  Mr.  Pox,  that  certainly  can 
stay  in  the  record. 

Mr.  Sobieski:  I  object  to  that  as  hearsay,  im- 
proper  

Hearing  Examiner:  That  objection  has  no  basis, 
in  fact,  that  I  can  see. 

Mr.  Fox,  lawyers  are  entitled  to  object  and  it's 
their  duty,  as  a  matter  of  fact,  to  represent  the 
clients,  but,  to  laymen  it  very  often  is  confusing 
so  you  just  bear  with  us  while  we  resolve  the  legal 
technicalities.  [337] 

Q.  (By  Mr.  Tucker)  :  In  this  conversation  at 
that  time  in  which  this  indebtedness  from  Mr. 
Pierce  to  the  Eamlos  was  mentioned,  what  else  was 
said  about  it? 

A.  He  promised  to  send  the  money  right  away 
which  he  did. 

Q.     What  money? 

A.     The  $100.00  per  month. 

Q.  All  right,  now,  what  was  said  about  the  ar- 
rangement ? 

A.  $50.00  of  that  was  to  go  to  me  and  $50.00  to 
her  each  month. 

Q.  Did  Mr.  Pierce  then  tell  you  that  he  would 
pay  $50.00  a  month  on  the  Ramlos  account  and 
$50.00  a  month  on  the  Fox  account  to  you  f 

A.     That's  right,  until  it  was  all  cleared  up. 

Q.     Now,  you  have  testified  that  he  made  cevt:].]:! 
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payments  to  yon,  five  of  them.  Did  he  make  any  pay- 
ments to  you  on  the  Ramlos'  account*? 

A.  Well,  the  amount  came  in  one  check,  Mr. 
Tucker. 

Q.     Each  month? 

A.  I  cashed  the  check  and  gave  Mrs.  Ramlos 
$50.00. 

Q.  How  much  a  month  of,  what  was  the  whole 
check  for  each  month?  A.     $100.00. 

Q.  So  that  you  were  sent  monthly  checks  of  how 
much  each?  A.     $50.00  each. 

Q.     Following  that  arrangement?  [338] 

A.     That's  right, 

Q.  How  many  checks  of  $100.00  apiece  did  you 
receive  under  that  arrangement?  A.     Five. 

Q.  Was  it  from  those  checks  you  got  your  $250.00 
you  testified  to?  A.     Right, 

Q.  And  then  the  balance  out  of  those  checks 
being  $250.00  went  to  whom  ?  A.     Mrs.  Ramlos. 

Q.  Have  any  payments  been  made  to  you  on  ac- 
count of  either  your  own  obligation  or  the  obligation 
of  the  Ramlos'  owed  by  Mr.  Pierce  since  the  last 
payment  you  have  testified  to  ? 

A.     No.  He  called  me  up  in  September. 

Hearing  Examiner :     Who  is  this,  now  ! 

The  Witness:  Mr.  Pierce  called  me  in  September 
and  told  tne  ho  hadn't  sent  me  any  money  and  I  told 
him,  reminded  him.  He  said  this  wouldn't  happen 
again,  ho  said  ho  would  send  some  right  away  and 
take  care  of  the  past  month.    Never  got  it.  [339] 
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Cross-Examination 
By  Mr.  Sobieski: 

Q.  Mr.  Fox,  do  you  recall  testifying  earlier  to- 
day that  [361]  in  April  of  1954  you  made  an  ar- 
rangement with  Mr.  Pierce  whereby  he  would  pay 
$325.00  then  and  $100.00  a  month  on  the  balance? 

A.  Pay  $100.00  a  month  then  until  he  had  paid 
me. 

Q.     Do  you  recall  having  testilied  that  % 

A.  1  gave  that  with  qualifications,  sir,  as  best  I 
could  remember,  do  you  recall0?  Those  things,  it's 
very  difficult,  sir.  It  turns  out  here  that  that  $325.00 
was  paid  in  August,  and  I  had  been  hounding  him 
for  the  rest  of  it — yes,  August  22,  and  finally,  on 
March  31,  March  23,  the  effect  was  reached  whereby 
he  would  send  me  $100.00  a  month,  that  is,  $50.00 
for  me  and  $50.00  for  Mrs.  Ramlos.  [362] 

*     *     * 

Redirect  Examination 
By  Mr.  Tucker: 

Q.  Is  any  money  owing  to  you  or  to  Ramlos  se- 
cured by  mortgage  on  Pierce's  house  or  their  auto- 
mobile %  A.     No. 

Hearing  Examiner:     Or  anything  else"? 

The  Witness:  The  only  thing,  have  two  checks 
totaling  a  [395]  thousand  dollars  and  Mrs.  Ramlos 
will  tell  vou  what  she  has. 
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Hearing  Examiner:  When  did  you  run  those 
checks  through  the  bank? 

The  Witness:     A  couple  years  ago. 

Hearing  Examiner :  You  deposited  the  checks  to 
your  account  and  what  happened? 

The  Witness:     Came  back. 

Hearing  Examiner :    From  where  ? 

The  Witness:     Las  Vegas  marked  no  funds. 

Q.  (By  Mr.  Tucker)  :  Did  you  receive  some  as- 
signment, an  assignment  of  some  kind  of  lease  or 
patent  application  or  something  of  that  sort  on  land 
from  Mr.  Pierce?  A.     Yes,  I  did. 

Q.     You  have  that  here? 

A.  Yes,  but  it  is  not  collateral,  can't  be  offered 
as  collateral.    It  so  states  right  on  the  lease. 

Q.  Will  you  get  it  out  and  tell  us  what  you  have 
reference  to? 

Hearing  Examiner:  In  other  words,  I  think  we 
have  reached  the  time,  now,  where  we  want  to  find 
out  whether  this  is  in  full  satisfaction  of  the  debt. 

The  Witness:  This  is  a  government  form,  home- 
stead form. 

Q.  (By  Mr.  Tucker)  :  And  will  you  read  from 
the  part  of  it  which  says  that  [396]  it  can't  be  used 
for  collateral? 

Hearing  Examiner:  You  are  really  asking  him 
a  sort  of  legal  question  now. 

The  Witness:     It's  printed  right  here. 

'  r.v.  Sobieski:  We  have  here  a  man  who  is  fa- 
miliar  with  Nevada  law.  If  there's  a  legal  question, 
lie  can  testify  to  that. 
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Hearing  Examiner:    I  think  it's  a  legal  question. 

Mr.  Sobieski:  I  object  to  the  question  on  the 
grounds  it  calls  for  a  legal  conclusion  of  a  witness 
who  is  not  qualified. 

Mr.  Tucker:  The  document  referred  to  by  the 
witness  which  purports  to  be  a  Department  of  the 
Interior,  Bureau  of  Land  Management  Form  4776, 
Lease  Under  Small  Tract  5869,  in  which  the  Bureau 
of  Land  Management  leases  to  Mr.  John  Pierce  cer- 
tain described  lands  to  be  used  for  homesite  and  it 
is  dated  December  11,  1950,  purporting  to  be  signed 
by  the  L^nited  States  of  America,  title  and  so  forth, 
and  John  Pierce  as  lessee. 

Is  that  the  document  to  which  you  refer? 

Hearing  Examiner :  Did  that  come  into  your  pos- 
session ? 

The  Witness :    He  sent  it  to  me. 

Hearing  Examiner:  Did  you  ask  him  to  send  it 
to  you? 

The  Witness :  No,  I  did  not.  I  asked  him  to  give 
me  something  that  would  guarantee  payment  of  the 
bill. 

Hearing  Examiner:     When  was  it  sent  to  you? 

'The  Witness :    A  couple  years  ago. 

Hearing  Examiner:  Now,  you  see,  Mr.  Tucker, 
I  don't  know,  [397]  I  mean,  if  there  is  an  outstand- 
ing obligation  or  not,  I  don't  know\ 

Q.  (By  Mr.  Tucker) :  Was  that  sent  in  pay- 
ment of  the  obligation  or  security  of  the  obligation  ? 
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A.  Offered  as  security  for  the  obligation  but  this 
is  not,  cannot  be  offered  as  collateral. 

Mr.  Sobieski:  Object  to  the  last  statement  as  a 
conclusion  of  the  witness  and  voluntary  and  not  re- 
sponsive to  the  question. 

Hearing  Examiner:  If  he  knows  it  can't  be 
offered  as  collateral 

Mr.  Tucker:  The  witness  explained  to  me  why 
he  thinks  so. 

Hearing  Examiner:  Really,  whether  this  is  col- 
lateral or  can  be  used  as  collateral  or  was  accepted  in 
lieu  of  the  debt,  I  don't  know,  you  see.  You  raised 
a  question  here. 

Mr.  Tucker:  I  asked  a  direct  question  whether 
it  was  given  in  payment  or  as  collateral  and  the 
answer  was  given  as  security. 

Hearing  Examiner:  You  are  asking  the  ques- 
tions. Ask  him  the  question  if  this  was  to  satisfy 
the  debt. 

Q.  (By  Mr.  Tucker)  :  Was  this  given  to  you  to 
satisfy  and  pay  off  that  debt?  A.     No. 

Q.     What  was  it  given  for  ? 

A.  As  collateral  to  guarantee  payment  of  the 
debt.  [398] 

Hearing  Examiner:  In  that  respect,  well,  is  this 
the  thousand  dollars  which  Mr.  Fox  speaks  of  here, 
the  item  of  deficiency  in  the  application  for  regis- 
tration ? 

Mr.  Tucker :    Right. 

Hearing  Examiner:  Have  you  got  one  or  haven't 
yon  ?   Is  it  deficient  or  not? 
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Mr.  Tucker:  I'm  getting  to  that.  I  have  been 
giving  the  testimony.  Yes,  it  is.  I  have  the  file  right 
here,  File  83811. 

Hearing  Examiner:  Actually,  is  there  any  thou- 
sand dollar  deficiency,  actually  any  item  misrepre- 
sented ? 

Mr.  Tucker:  I  intend  to  introduce  this  into  the 
record.   I  haven't  gotten  to  that  point  yet. 

Hearing  Examiner:    What? 

Mr.  Tucker:  A  copy  of  File  83811,  the  applica- 
tion filed  in  this  jDroceeding. 

Hearing  Examiner:  You  don't  have  to  produce  it 
in  the  record.  It  can  be  made  part  of  the  proceed- 
ings by  reference  but,  again,  if  that  provides,  or  if 
his  answer  given  in  the  application  for  registration 
says  he  has  no  debts,  now,  in  effect,  is  that  a  debt,  I 
don't  know. 

Mr.  Tucker:  Mr.  Fox  testified  Mr.  Pierce 
owes 

Hearing  Examiner:  We  have  high  regard  for 
what  Mr.  Fox  says  but  he  is  not  a  lawyer  and  he 
says  the  debt,  is  in  effect,  not  satisfied,  but  whether 
it's  been  satisfied  is  a  legal  question.  [399] 

Mr.  Tucker:  It  seems  to  me  that  is  a  matter  of 
defense.  He  testified  and  stated  there's  a  debt  owing 
rto  him. 

Hearing  Examiner:  Mr.  Fox  says  that  and  ac- 
cepted an  assignment  of  a  lease  in  payment  of  the 
debt;  well,  that  is  a  different  question. 

Mr.  Tucker :    He  testified  he  has  not. 

Hearing  Examiner:     Was   there   any  letter   ac- 
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companying  this  lease  to  which  we  have  been  refer- 
ring from  Mr.  Pierce  to  you  f 

The  Witness:    May  I  read  this  letter? 

Hearing  Examiner:  Let  me  look  at  it.  Is  this 
letter  in  evidence  ? 

Mr.  Tucker:    No. 

Hearing  Examiner:  I  don't  think  I  have  any 
business  seeing  it.  As  a  matter  of  fact,  until  we  get 
to  the  point  of  what's  what,  I'm  not  approving  or 
disapproving  this  as  the  case  may  be.  I'm  just  try- 
ing to  clear  up  some  uncertainties. 

Q.  (By  Mr.  Tucker) :  When  did  he  send  you 
this  lease  ?  A.     A  couple  years  ago. 

Q.     How  long  ago  ?  A.     A  couple  years  ago. 

Q.  You  referred  to  a  certain  letter.  Was  that 
letter  written  to  you  or  was  that  letter  written  to 
your  attorney?  A.     To  my  attorney. 

Q.  Was  it  written  before  or  after  that  lease  came 
into  [400]  your  possession  ?  A.     Written  after. 

Q.     How  long  after? 

A.  Mr.  Tucker,  that  is  a  hard  question.  Quite 
some  time. 

Hearing  Examiner:  Did  you  accept  the  lease 
which  was  sent  you  in  lieu  of  payment? 

The  Witness:    No,  I  didn't. 

Hearing  Examiner:  Did  you  write  Mr.  Pierce  a 
letter  or  see  him  and  tell  him  that  yon  didn't  \ 

The  Witness:  I  have  told  him  that  it  cannot  be 
offered  as  collateral. 

Hearing  Examiner:  Have  yon  tried  to  collect 
that  thousand  ever  since  that? 
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The  Witness :    Many  times. 

Hearing  Examiner:  The  thousand  dollars  repre- 
sented by  the  checks  of  $700.00  and  $300.00,  is  that 
it? 

The  Witness:    That's  right. 

Hearing  Examiner:  Did  you  redeposit  those 
checks  in  the  bank  since  then  ? 

The  Witness :    No. 

Mr.  Tucker:  May  I  refresh  your  recollection  to 
the  fact  that  he  did  testify  that  he  has  received  pay- 
ments totaling  $250.00  this  year  on  the  obligation? 

Hearing  Examiner :    Is  that  true  % 

The  Witness:    That  is  true.  [401] 

Hearing  Examiner :    I  had  overlooked  that. 

The  Witness:  But  those  payments  seemed  to 
have  stopped. 

Q.  (By  Mr.  Tucker)  :  How  much  does  he  owe 
you  now?  A.     $750.00  plus  interest. 

Q.  You  have  produced  a  letter  dated  November 
10, 1953,  addressed  to  one  Charles  S.  Buck,  Attorney 
at  Law,  purportedly  signed  by  John  Pierce? 

A.     Yes. 

Mr.  Tucker:  I  have  just  showed  it  to  counsel  and 
Mr.  Pierce  and  they  examined  the  letter  sent  by  Mr. 
Pierce.  Is  that  acknowledged? 

Mr.  Sobieski:  Well,  it's  Mr.  Pierce's  signature 
but  I  don't  think  this  witness  has  got  any  business 
testifying  to  it. 

Mr.  Tucker:  I  will  ask  this  letter  be  marked 
Exhibit  CX-29. 
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(The  document  referred  to  was  marked  Com- 
mission's Exhibit  No.  CX-29  for  identification.) 

Q.  (By  Mr.  Tucker)  :  This  letter  purporting  to 
be  a  letter  dated  November  10,  1953,  bearing  what 
counsel  states  is  the  signature  of  John  Pierce,  how 
did  you  come  into  possession  of  this  letter  % 

A.     My  attorney  turned  it  over  to  me. 

Hearing  Examiner :    To  whom  is  it  addressed  ? 

Mr.  Tucker:  It  is  addressed  to  his  attorney  by 
Mr.  Pierce.  The  signature  on  the  letter  has  been 
acknowledged  and  I  [402]  offer  it  in  evidence. 

Mr.  Sobieski:  I  object;  incompetent,  irrelevant 
and  immaterial . 

Mr.  Tucker :  The  question  having  come  up  about 
whether  or  not  this  lease  is  security  is  referred  to  in 
this  letter  specifically. 

Hearing  Examiner:  I  think  it  may  be  received. 
I  'm  not  sure  that  is  conclusive  one  way  or  the  other. 
It  may  be  received  for  what  it's  worth. 

(The  document  heretofore  marked  for  identi- 
fication as  Commission's  Exhibit  No.  CX-29  was 
received  in  evidence.) 

Mr.  Tucker:  It  was  brought  up  in  view  of  the 
doubt  you  expressed  about  the  matter. 

No  further  questions. 

Mr.  Sobieski :  Ts  that  offered  for  any  other  pur- 
pose? 

Mr.  Tucket:     While  that  is  the  immediate  pur- 
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pose,  I  don't  wish  to  be  confined  to  that  purpose.  I'm 

putting  it  in  evidence. 

Hearing  Examiner:  It's  in  evidence  for  any  pur- 
pose. 

Mr.  Tucker:  We  will  use  it  for  any  purpose  for 
which  I  may  want  to  use  it. 

Mr.  Sobieski:  After  you  received  this  lease  a 
couple  of  years  ago,  you  never  returned  it  to  Mr. 
Pierce,  did  you,  Mr.  Fox? 

The  Witness:    No. 

Mr.  Sobieski:    No  further  questions.  [403] 


FERN  W.  RAMLOS 
was  called  as  a  witness,  and  having  been  first  duly 
sworn,  was  examined  and  testified  as  follows : 

Direct  Examination 
Bv  Mr.  Tucker : 


Q 

A 

Q 

A 

Q 
Q 
Q 

Q 

A 

Q 

A 


Your  name  is  Fern  C.  Ramlos? 

Fern  W.  Ramlos. 

And  you  are  the  wife  of  M.  C.  Ramlos? 

Yes. 

Where  do  you  live?  A.     Norwalk. 

N-o-r-w-a-l-k?  A.     Right. 

And  you  are  married  ?  A.     Yes. 

And  your  husband  is  M.  C.  Ramlos  ? 

Yes. 

Where  is  he  at  present? 

Sacramento   or   Gridlev. 
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Q.  In  what  business  is  your  husband  [444] 
engaged  ? 

A.     He  is  in  the  rental  of  construction  equipment. 

Q.     What  kind  of  construction  equipment? 

A.     Tractors  and  bulldozers. 

Q.  How  long  has  he  been  engaged  in  that  busi- 
ness? A.     About  five  years. 

Q.     And  he  was  so  engaged  in  1951  ?         A.     Yes. 

Q.     And  in  1952?  A.     Yes. 

Q.     Are  you  also  engaged  in  business? 

A.     Yes. 

Q.     What  kind  of  business  are  you  engaged  in? 

A.    I  have  a  beauty  salon. 

Q.     Where  is  that?  A.     In  South  Gate. 

Q.  Are  you  acquainted  with  Mr.  John  Pierce, 
the  respondent  here  ?  A.     I  am. 

Q.  Have  you  and  your  husband  had  some  secur- 
ity transaction  with  Mr.  John  Pierce  ?  A.     Yes. 

Q.     When  did  you  first  meet  Mr.  Pierce? 

A.     In  November,  I  guess  it  would  be,  1951. 

Q.     Where  did  you  meet  him? 

A.     In  Las  Vegas.  [445] 

Q.  Just  generally  what  was  the  occasion  on 
which  you  met  him  ? 

A.  My  husband  and  I  were  down  there  on  a 
week-end  trip  and  he  went  over  to  the  office  of  the 
r:\ce  track  and  he  met  him  over  there. 

Q.     That  was  your  husband?  A.     Yes. 

Q.     Did  you  go  along  on  that  trip?  A.     Yes. 

Q.     Did  you  go  with  your  husband  to  the  office? 

A.     No,  I  went  back  to  the  Thunderbird. 


Securities  and  Exchange  Commission  189 

(Testimony  of  Fern  W.  Ramlos.) 

Q.  However,  during  that  trip,  did  you  meet  Mr. 
Pierce  ?  A.     I  just  met  him. 

Q.  When  after  that  was  the  next  time  you  saw 
Mr.  Pierce?  A.     The  following  March. 

Q.     About  what  time  in  March  was  it? 

A.  Around  the  20th  of  March  because  I  remem- 
ber we  were  there  for  my  birthday. 

Q.     On  what  date  is  your  birthday? 

A.     The  20th. 

Q.     Did  you  see  Mr.  Pierce  on  that  trip? 

A.    Yes. 

Q.  Were  you  present  at  any  time  on  that  trip 
when  the  purchase  of  any  securities  was  discussed 
with  Mr.  Pierce  ?  [446]  A.     Yes. 

Q.  Can  you  recall  when  that  was  on  that  trip,  at 
what  stage  of  the  trip? 

A.  Well,  I  think  it  was  practically  the  whole 
three  days  of  the  time  they  were  talking  about  stock. 
And  my  husband  and  Mr.  Fox  were  asking  about  the 
stock  and  decided  to  buy  some  more.  All  the  time 
we  were  there  that  was  the  topic  of  our  conversation. 

Q.     How  long  were  you  there  at  that  time? 

A.     Four  days  as  I  recall. 

Q.  Did  you  see  Mr.  Pierce  just  once  or  off  and 
on?  A.     We  saw  him  every  day. 

Q.  Were  you  present  at  these  conversations  when 
your  husband  talked  to  Mr.  Pierce  about  buying 
stock?  A.     Probably  part  of  the  time. 

Q.  Now  as  near  as  you  can  recall,  will  you  tell 
us  what  was  said  by  either  you  or  your  husband  to 
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Mr.  Pierce  in  your  presence,  or  by  Mr.  Pierce,  to 

either  of  you  about  this  stock? 

A.  Well,  I  would  not  now  know  exactly  what  was 
said.  They  were  interested  in  buying  stock  and  my 
husband  wanted  the  combination  stock.  I  think  they 
called  it  "common  unit  stock." 

But  anything  specific,  I  do  not  recall  exactly  what 
was  said,  other  than  talking  about  they  thought  it 
would  be  a  good  thing  and  that  sort  of  thing.  [447] 

Q.  Were  you  present  when  your  husband  told 
Mr.  Pierce  that  he  wanted  to  get  some  of  these 
units  ?  A.     Yes. 

Q.     Was  that  on  that  trip?  A.     Yes. 

Q.  Now  we  have  been  referring  to  stock  and  to 
units.  I  don't  think  we  have  mentioned  the  name  of 
the  company.  What  was  the  name  of  the  company? 

A.  I  think  it  was  Las  Vegas  Jockey  Association 
or  Las  Vegas  Race  Track. 

Q.  Was  it  Las  Vegas  Thoroughbred  Racing  as- 
sociation? A.     That  is  the  one,  that  is  right. 

Q.  Do  you  recall  whether  prior  to  that  time  your 
husband  had  telephoned  Mr.  Pierce  about  stock  of 
the  company? 

A.  Yes,  he  had,  just  a  few  days  after  we  came 
back.  The  previous  November  before  that  they  had 
telephoned  and  he  and  Mr.  Fox 

Q.     Were  you  present  when  they  telephoned? 

A.     I  was  in  the  house. 

Q.     Did  you  hear  the  conversation? 

A.  No,  not  all  of  it.  All  T  know  was  that  they 
ordered,  I  think  it  was  1,100  shares. 
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Hearing  Examiner:  Who  do  you  mean  when  you 
say  "they"? 

The  Witness:    My  husband  and  Mr.  Fox.  [448] 

Q.  (By  Mr.  Tucker)  :  Do  you  recall  whether 
between  that  time  and  the  time  in  March  when  you 
went  to  Las  Vegas,  there  was  any  other  telephone 
conversation  between  your  husband  and  Mr.  Pierce- 
of  which  you  have  any  knowledge? 

A.     No,  not  to  my  knowledge. 

Q.  At  the  time  that  you  have  testified  to,  the  con- 
versation with  Mr.  Pierce,  about  an  indication  that 
your  husband  wanted  to  get  some  of  this  stock  or  at 
any  time  during  that  trip  to  Las  Vegas,  was  any- 
thing said  by  Mr.  Pierce  about  the  availability  of 
stock  ? 

A.  By  that  do  you  mean  was  it  hard  to  get  or 
would  he  be  able  to  obtain  stock  for  us  ? 

Q.  That  is  right.  Can  you  recall  what,  if  any- 
thing, was  said  about  that? 

Mr.  Sobieski :  May  I  inquire  as  to  which  visit  you 
are  asking  about  now? 

Mr.  Tucker:    March. 

Hearing  Examiner :  March  of  which  year  though  ? 

Mr.  Tucker:    1952. 

The  Witness:  No,  I  do  not  remember  anything 
about  him  saying  he  was  unable  to  get  it.  Well,  he 
said  he  could  get  us  some,  and  I  guess  he  went  ahead 
and  it  was  bought  at  the  time. 

Q.  (By  Mr.  Tucker)  :  On  that  trip,  did  you 
make  a  purchase  of  stock? 

A.     You  are  speaking  of  March  now?  T4491 
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Q.     You  and  Mr.  Ramlos  on  the  March  trip. 

A.     Yes. 

Q.  And  you  have  produced  here  a  check  dated 
March  22,  1952  ?  A.     Yes. 

Q.     Is  that  the  check  that  was  given'? 

A.     Yes. 

Q.     At  that  time?  A.     Yes. 

Q.     For  that  purpose  ? 

A.     Yes,  for  500  shares. 

Hearing  Examiner:  How  many  shares  did  you 
purchase,  Mrs.  Ramlos  ? 

The  Witness:    All  of  the  shares  you  mean? 

Q.  (By  Mr.  Tucker)  :  There  was  a  subsequent 
purchase  ?  A.     There  have  been  two  purchases. 

Hearing  Examiner:  Well,  I  mean  does  this  rep- 
resent the  first  purchase? 

The  Witness :    Yes,  of  500  shares. 

Hearing  Examiner:    500  shares? 

The  Witness :    Yes. 

Hearing  Examiner:  You  gave  a  check  in  pay- 
ment of  that  for  how  much  ? 

The  Witness :    $3,000.00.  [450] 

Hearing  Examiner:     This  is  March  22,  1952? 

The  Witness :    Yes. 

Q.  (By  Mr.  Tucker) :  This  is  the  check  referred 
to  ?  A.     Yes. 

Mr.  Tucker:  The  check  referred  to  has  been 
marked  Commission's  Exhibit  No.  CX-32. 

(Commission's     Exhibit     No.     CX-32     was 
marked   for  identification.) 
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Mr.  Tucker:  I  ask  that  it  be  admitted  subject  to 
substituting  a  photostatic  copy,  so  that  the  original 
can  be  returned  to  her. 

Hearing  Examiner:  Do  you  want  these  old 
checks,  Mrs.  Ramlos? 

The  Witness :    Well,  he  likes  to  keep  them. 

Hearing  Examiner:  She  has  already  testified  to 
it.  I  don't  think  it  is  necessary  to  have  the  check 
into  evidence. 

Mr.  Tucker:  The  check  is  No.  223  dated  March 
22,  1952,  on  a  branch  of  the  Bank  of  America  on 
Santa  Ana  Street.  It  is  payable  to  the  order  of  John 
Pierce  in  the  sum  of  $3,000.00  signed  M.  C.  Ramlos 
and  writen  above  the  signature  of  Mr.  Pierce  on  the 
reverse  side  of  the  check  is  the  following  legend: 
" Payment  in  full  for  500  imits  '500  com.  500  pref.' 
in  Las  Vegas  Thoroughbred  Racing  Association." 

(Commission's   Exhibit   No.   CX-32   was   re- 
ceived in  evidence.)  [451] 

Q.  (By  Mr.  Tucker)  :  You  also  have  produced 
here,  Mrs.  Ramlos,  a  certificate  No.  10608  for  500 
shares  of  the  common  capital  stock  of  Las  Vegas 
Thoroughbred  Racing  Association  issued  in  the 
name  of  M.  C.  and/or  Fern  W.  Ramlos,  stating 
down  at  the  lower  left-hand  corner,  dated  March 
20,  1952,  transferred  March  25,  1952. 

Is  that  the  certificate  for  the  common  shares  that 
you  purchased  at  that  time?  A.     That  is  right. 

Q.  And  what  became  of  the  preferred  shares  in 
the  units  that  accompanied  those  common  shares  ? 
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A.  They  were  sent  in  when  the  other  people  took 
over  the  track.  We  sent  these  in  to  be  changed  and 
we  got  that  new  certificate  you  have. 

Q.  After  the  track  was  reorganized,  you  sent 
them  in  for  the  stock  of  the  reorganized  company  ? 

A.     Yes. 

Q.     Is  that  your  understanding?  A.     Yes. 

Q.  When  were  these  certificates,  reflecting  these 
500  shares  of  common  and  500  shares  of  preferred 
stock,  delivered  to  you  and  Mr.  Ramlos? 

A.  Well,  within  a  week  after  they  were  pur- 
chased they  were  delivered  to  Mr.  Fox.  Mr.  Ramlos 
and  I  were  out  of  town  [452]  at  the  time  and  they 
were  left  with  Mr.  Fox. 

Q.     Where  was  Mr.  Fox  ? 

A.     At  his  drug  store. 

Q.     In  South  Gate,  California?  A.     Yes. 

Q.  So  that  is  how  they  came  into  your  posses- 
sion? A.    Yes. 

Q.  And  was  that  check  for  $3,000.00  that  has 
been  referred  to  as  Commission's  Exhibit  No.  CX-32 
delivered  on  or  about  the  date  it  bears? 

A.     Yes,  I  think  so. 

Q.     And  where  was  that  check  turned  over? 

A.     To  Mr.  Pierce  in  Las  Vegas  while  we  were 

there.  [453] 

*     *     * 

Q.  Is  Mr.  Pierce  indebted  to  you  and  Mr.  Ramlos 
at  the  present  time?  A.    Yes. 

Q.  And  was  he  indebted  to  you  and  Mr.  Ramlos 
on  October  26,  last  past,  of  this  year?  A.     Yes. 
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Q.  And  at  that  time  how  much  did  he  owe  [458] 
you? 

A.     You  would  mean  October  of  last  year? 

Q.     Just  last  month. 

A.     Oh,  just  last  month. 

Q.    Yes. 

A.  Let  us  see.  Well,  it  would  be  $250.00  less 
$627.00  if  you  can  figure  that  out. 

Q.     You  mean  $627.00  less  $250.00? 

A.     Yes,  that  is  right. 

Q.     And  how  long  had  that  been  owing  ? 

A.     A  little  over  a  year. 

Q.  Are  you  familiar  with  the  circumstances  un- 
der which  that  obligation  was  incurred ;  how  it  came 
to  be  owing?  A.     Yes. 

Q.  Did  you  discuss  it  with  Mr.  Pierce ;  were  you 
present  when  it  was  talked  about  with  Mr.  Pierce? 

A.     Yes,  part  of  the  time. 

Q.  When  was  the  last  payment  you  received  on 
account  of  that  indebtedness,  as  best  as  you  can  re- 
call? A.     Two  months  ago  I  think. 

Q.  And  that  is  an  indebtedness  that  is  being 
handled  for  you  by  Mr.  Fox,  as  far  as  collection  is 
concerned  ? 

A.  Well,  Mr.  Pierce  had  sent  it  to  Mr.  Fox,  but 
Mr.  Fox  isn't  actually  handling  it  for  me.  He  sent 
it  to  Mr.  Fox.  In  other  words,  he  was  sending  $100.01) 
and  told  Mr.  Fox  to  give  me  $50.00  and  for  him  to 
keep  $50.00.  [459] 

Q.     Now    is    that    indebtedness    secured    bv    any 
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mortgage  on  either  Mr.  Pierce's  house  or  on  his 

automobile  ?  A.     No. 

Hearing  Examiner:  Is  the  record  clear  as  to 
what  this  indebtedness  consists  of  ? 

Q.  (By  Mr.  Tucker)  :  How  was  that  obligation 
incurred0?    What  does  it  represent,  Mrs.  Ramlos? 

Mr.  Sobieski :  I  think  the  question  is  immaterial. 
We  have  not  objected  to  the  fact  that  the  indebted- 
ness exists. 

Hearing  Examiner:  Well,  that  is  a  conclusion 
and  if  the  conclusion  is  adequate,  I  will  not  press  the 
point. 

Mr.  Tucker :  I  have  no  objection  of  going  into  the 
question  with  the  witness. 

Hearing  Examiner:  Well,  if  it  is  a  matter  of  any 
embarrassment,  if  it  is  conceded  we  will  drop  it. 

The  Witness:    It  is  a  personal  matter. 

Q.  (By  Mr.  Tucker)  :  After  the  indebtedness 
was  incurred,  did  you  talk  to  Mr.  Pierce  about  it? 

A.    Yes. 

Q.  And  was  there  any  discussion  of  how  it  was 
to  be  paid  ? 

A.  Yes,  he  was  going  to  pay  $100.00  a  month, 
$50.00  to  me  and  $50.00  to  Mr.  Fox,  so  it  would  be 
$50.00  a  month  to  [460]  me. 

Q.  Were  you  present  when  that  was  discussed 
with  Mr.  Pierce? 

A .  Well,  it  was  over  the  telephone.  He  told  me 
that  he  would  send  at  least  that  and  as  soon  as  pos- 
s dble  would  take  care  of  all  of  it. 

Q.     And  about  when  was  that  conversation? 
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Mr.  Sobieski:  I  object  to  that  question  on  the 
ground  that  it  is  immaterial. 

The  Witness :  I  could  not  say  exactly  the  date  on 
it.  We  have  talked  about  it  a  number  of  times. 

Q.  (By  Mr.  Tucker)  :  Prior  to  that  time,  had 
you  been  making  efforts  to  enforce  collections  from 
Mr.  Pierce?  A.     Never  to  enforce. 

Q.    WeU,  to  obtain? 

Mr.  Sobieski:  Objected  to  on  the  ground  that  it 
is  immaterial. 

Q.  (By  Mr.  Tucker) :  When  was  the  obligation 
incurred  initially  % 

Mr.  Sobieski :  I  think  the  question  is  immaterial, 
irrelevant  and  incompetent. 

Hearing  Examiner:  Well,  is  the  record  clear  on 
one  thing  that  there  is  an  indebtedness  ? 

The  Witness:    Yes.  [461] 


CHARLES  L.  MARGERUM,  JR. 

was  called  as  a  witness,  and  having  been  first  duly 
sworn,  was  examined  and  testified  as  follows : 

Direct  Examination 
By  Mr.  Tucker: 

Q.  Will  you  state  your  full  name,  please? 

A.  Charles  L.  Margerum,  Jr. 

Q.  How  do  you  spell  "Margerum"? 

A.  M-a-r-g-e-r-u-m. 

Q.  And  what  is  your  occupation?  [463] 
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A.  I  am  a  security  investigator  with  the  Los 
Angeles  office  of  the  United  States  Securities  and 
Exchange  Commission. 

Q.  How  long  have  you  been  employed  by  the  Se- 
curities and  Exchange  Commission? 

A.     Since  December  1,  1947,  about  seven  [464] 

years. 

*     *     * 

Cross-Examination 
By  Mr.  Sobieski : 

Q.  Now,  do  you  know  whether  the — as  I  under- 
stand it — are  these  bids  collected  from  dealers  that 
are  considered  reputable? 

A.     I  would  so  agree,  sir.   I  would  say  "yes." 

Q.  Is  the  fact  that  one  dealer  was  quoting  one 
price  and  another  dealer  is  quoting  another  price  on 
that  day,  do  you  think  that  that  indicates  that  either 
of  these  dealers  [468]  was  acting  improperly? 

A.     Not  at  all. 

Q.  How  does  it  happen  that  one  dealer  was  quot- 
ing one  price  and  another  dealer  was  quoting  an- 
other price  on  the  same  day? 

A.  Well,  I  would  say  that  the  dealer  that  is  quot- 
ing one  price  is  willing  to  pay  that  much  for  the 
stock  and  the  other  dealer,  who  is  quoting  a  slightly 
higher  price,  is  willing  to  pay  the  higher  price. 

Q.  Is  there  any  standard  by  which  we  can  judge 
whether  it  is  a  proper  or  an  improper  practice  for 
one  dealer  being  willing  to  pay  one  price  and  another 
dealer  being  prepared  to  pay  another  price? 
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Mr.  Tucker:  I  object  to  the  question.  It  is  argu- 
mentative and  it  calls  for  a  good  deal  of  philosophy 
and  speculation  in  its  answer. 

Hearing  Examiner:  Well,  Mr.  Margerum  repre- 
sents himself  to  be  a  specialist  in  this  field  and  I  see 
what  Mr.  Sobieski  is  driving  at.  And  I  think  in  this 
cross-examination  that  any  line  of  inquiry  which 
would  have  a  tendency  to  challenge  the  accuracy  of 
these  quotations  is  permissible. 

The  National  Daily  Quotation  sheets  are  not  posi- 
tive proof  as  such,  that  that  is  the  market  price  on 
that  day.  It  merely  has  a  tendency  to  indicate  the 
range. 

Will  you  read  the  question,  Miss  Reporter?  [469] 

(Question  read.) 

The  Witness:  Do  you  want  me  to  answer  the 
question  ? 

Q.     (By  Mr.  Sobieski) :     Yes,  please. 

A.  I  do  not  know  of  any  standard,  Mr.  Sobieski, 
that  would  make  it  proper  or  improper  for  one 
dealer  to  quote  a  certain  price.  I  can  say  this,  sir, 
if  I  may  continue  that  briefly,  that  my  interpreta- 
tion of  the  National  Daily  Quotation  sheets  is  that 
they  are  the  measure  through  which  the  dealer 
works. 

Q.  As  I  understand  it,  the  National  Daily  Quota- 
tion sheets  for  each  day  tell  what  the  quotations  were 
for  the  preceding  day;  is  that  your  understanding? 

A.  These  prices  are  the  prices  quoted  for  the 
dav  on  which  the  sheet  is  dated. 
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Q.  And  is  it  your  understanding  that  the  sheet 
is  delivered  the  same  day  it  is  dated,  or  is  it  de- 
livered the  following  day? 

A.  The  sheet  is  delivered  the  following  day.  As 
I  understand  it,  the  quotations  are  phoned  in  by 
the  dealers  to  the  office  of  the  Quotation  Service 
daily  at  11:00  o'clock  or  some  time  that  they  have 
set  prior  to  11:00  o'clock  or  whatever  time  it  may 
be.  The  sheets  are  then  printed  and  delivered  the 
following  day. 

Q.  And  as  I  understand  it  then,  with  respect  to 
all  the  [470]  securities,  reputable  dealers  may  quote 
different  prices  for  the  same  day;  is  that  correct? 

A.  Yes,  I  would  say  dealers  put  in  their  markets 
for  that  day. 

Q.  Now  these  figures  which  you  have  read  do  not 
indicate  actual  transactions,  do  they? 

A.     No,  they  do  not,  sir. 

Q.  Now,  do  these  figures  indicate  quantities  of 
stock,  in  other  words,  for  how  many  shares  such 
figures  relate  to  ?  A.     No,  sir,  they  do  not. 

Q.  Now,  calling  your  attention  to  the  first  one 
that  you  mentioned,  July  24,  1953,  I  assume  it  is 
$3y2  and  $41/2 ;  is  that  correct  ? 

A.  That  is  the  quotation  on  that  day's  sheet,  yes, 
sir. 

Q.  Now,  if  a  person  went  to  a  dealer  and  said 
on  that  day,  "I  have  some  shares  to  sell  and  what 
is  the  market?'1  Would  the  dealer  quote  him  a  price 
of  $3%  or  $4V2? 
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A.  I  do  not  think  he  would  quote  him  either 
price. 

Q.     Well,  what  do  these  figures  indicate  then0? 

A.  These  figures,  in  the  industry's  term,  indicate 
the  inside  market.  They  are  the  prices  between 
dealers. 

Q.  Then  if  a  customer  had  stock  to  sell  and  went 
to  this  dealer,  he  probably  would  have  been  offered 
less  than  $3%  per  share  °?  [471] 

A.  I  would  think  so,  based  on  these  prices  on 
that  particular  day  that  the  dealer  would  mark  it 
up  or  down,  allowing  for  his  profit  on  the  trans- 
action. 

Q.  And  then  if  a  customer  went  into  a  firm  and 
said  on  this  day  of  July  24,  1953,  that  he  wanted 
to  buy  some  shares  of  this  stock,  is  it  your  expert 
opinion  that  the  dealer  would  have  charged  a  price 
in  excess  of  $4%  per  share  on  July  24,  1953  ? 

A.  It  is  my  opinion  that  he  would  charge  a  price 
of  higher  than  $4%. 

Q.  Is  it  your  opinion  that  in  charging  the  cus- 
tomer who  wants  to  buy,  a  price  in  excess  of  $41/2 
a  share,  that  he  would  be  trading  at  the  actual 
market — the  customer  would  be  getting  it  at  the 
price  of  the  market  that  day  ? 

A.  I  would  say  so  if  his  markup  is  reasonable. 
If  the  markup  and  the  price  that  he  ultimately 
charged  the  customer  bore  a  reasonable  relationship 
to  the  sheet,  I  would  say  "yes." 

Q.  In  other  words,  that  would  be  a  price  in  ex- 
cess of  $41/2  which  would  be,  as  you  say,  a  reasonable 
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markup  for  the  dealer?  The  customer  in  such  case 
would  be  buying  at  the  market  price  even  though 
he  was  paying  in  excess  of  $4%  a  share  on  July 
24th;  is  that  correct?  A.     Yes,  sir. 

Q.  Then  taking  the  other  side  of  the  picture. 
The  customer  who  was  selling  would  be  selling  at 
the  market  even  [472]  although  he  was  only  re- 
ceiving a  price  less  than  $3%  on  July  24th;  is  that 
correct  ? 

A.  That  is  correct.  Incidentally,  sir,  on  July 
24th,  according  to  this  sheet,  this  is  the  only  market 
that  I  know  of. 

Q.  But  you  are  referring  now  to  the  inside 
market  ?  A.     Correct. 

Q.  Between  dealers  and  the  price  charged  the 
customer  differs  from  the  inside  market  by  the 
dealers'  profit?  A.     That  is  right. 

Q.     Is  that  correct?  A.     Correct. 

Q.  And  that  if  the  one  customer  goes  to  the 
dealer  and  says  he  wants  to  buy  and  another  cus- 
tomer comes  in  and  says  he  wants  to  sell,  and  both 
tell  the  dealer  that  they  want  to  transact  their  busi- 
ness in  the  market,  the  dealer  will,  nevertheless, 
and  properly  so,  tell  the  people  who  are  selling  that 
the  market  is  this  and  for  the  people  who  are  buying, 
the  market  is  this;  is  this  correct? 

A.     That  is  correct,  sir. 

Q.  And  when  he  tells  the  seller  that  the  market 
price  is  such  and  such  for  a  selling  customer,  he 
will  be  quoting  a  different  figure  from  the  figure 
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which  he  gives  to  the  customer  who  wants  to  buy  at 

the  market;  is  that  your  understanding? 

A.     Yes,  sir,  it  is.  [473] 

Q.  Now,  with  respect  to  the  stock  of  the  Terry 
Drilling  Company,  do  you  have  any  knowledge  of 
how  much  markup  the  dealers  were  customarily 
making  on  the  shares  of  that  company? 

A.  No,  I  don't  know  with  particular  reference 
to  that  stock.  I  know  what  the  custom  of  the  in- 
dustry is  to  take  in  the  way  of  markup. 

Q.  Isn't  there  considerable  difference  between 
dealers  as  to  what  the  markup  is  ? 

A.     Not  as  to  the  maximum,  I  don't  think. 

Q.  Does  it  also  vary  as  to  the  number  of  shares 
that  are  available,  the  price? 

A.  Yes,  sir.  I  think  it  would  have  some  bearing 
on  that. 

Q.  Now  I  notice  that  the  inside  price  of  the 
Terry  Drilling  Company  stock,  as  quoted  by  you 

A.     Not  quoted  by  me. 

Q.  I  mean,  as  read  by  you,  I  am  sorry,  I  mis- 
spoke— had  declined  from  a  high  of  $3%  on  the 
bid  side,  from  a  low  of  $2% ;  is  it  your  understand- 
ing that  prior  to  July  24th  that  the  price  of  the 
Terry  Drilling  Company  stock  had  been  up  higher 
than  $31/2?  A.     I  don't  know. 

0.     You  checked  only  between  those  dates? 

A.     That  is  right,  sir.  [474] 

Mr.  Sobieski :     No  further  questions. 
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Redirect  Examination 
By  Mr.  Tucker : 

Q.  With  reference  to  dealers'  markup,  which  is, 
I  understand,  a  differential  between  the  figure  here 
and  the  figure  at  which  a  dealer  may  sell  to  a 
customer ;  is  that  correct  ?  A.    Yes. 

Q.     What  is  a  maximum  reasonable  markup1? 

Mr.  Sobieski:  I  object  to  that,  as  he  has  testified 
that  it  varies  according  to  the  circumstances. 

Mr.  Tucker:     He  said  within  maximum  limits. 

Hearing  Examiner:     He  may  answer. 

The  Witness:  5%  would  be  my  answer  to  that 
question. 

Q.     (By  Hearing  Officer) :  Who  determines  that? 

A.  Well,  I  think  it  has  been  determined  by  the 
industry  itself  and  they  more  or  less,  follow  their 
practice.  We,  in  our  inspections,  if  we  find  a  firm 
taking  a  markup  that  exceeds  5%,  we  make  further 
inquiry  as  to  the  reason  for  the  markup  being  over 
5%.  That  5%  is  the  KA.S.D.  guide,  so  to  speak. 

Q.     The  N.A.S.D.  do  not  limit  it  to  5%,  do  they? 

A.     No. 

Q.     Is  it  a  guide  more  than  anything  else? 

A.  I  think  in  some  circumstances  that  it  may 
be  more  [475]  or  less  than  5%. 

Q.     It  may  be  more  or  even  less? 

A.  Yes.  I  might  say  that  if  it  is  more,  we  usually 
make  additional  inquiry  as  to  the  broker  and  get 
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some  indication  from  him  as  to  why  it  is  more 

than  5%. 

Q.    You  do  have  some  more  than  5%  f 

A.    We  have  some. 

Mr.  Tucker :     Have  you  concluded  I 

Hearing  Examiner:     Yes. 

Q.  (By  Mr.  Tucker)  :  Well,  what  about  a  20% 
markup  ? 

A.  If  I  were  making  the  inspection  and  saw  a 
markup  of  20%,  I  would  look  into  it  very  thor- 
oughly. 

Q.     Do  you  find  very  many  20%  markups? 

A.     No. 

Q.     What  about  100%  markup  f 

A.     I  think  that  is  still  more  unusual. 

Q.  Have  you  ever  foimd  a  50%  markup  in  any 
of  your  inspections  that  you  can  recall? 

A.  Offhand  I  cannot  say,  Mr.  Tucker,  but  there 
may  have  been  cases.  I  am  not  absolutely  certain 
of  that, 

Q.  Has  the  N.A.S.D.  gone  on  record  in  any  way 
about  the  amount  of  permissible  markup? 

Mr.  Sobieski:  I  object  to  that  as  it  isn't  the 
best  evidence.  [476] 

Trial  Examiner:  He  has  referred  to  the  matter 
of  5%  as  being  a  guide. 

Mr.  Tucker:  National  Association  of  Securities 
Division. 

Q.  (By  Mr.  Tucker)  :  And  in  buying  securities 
from  customers,  when  a  dealer  bids  and  buys — we 
have  discussed  that — strike  that. 
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Mr.  Tucker:     No  further  questions. 

Recross-Examination 
By  Mr.  Sobieski ; 

Q.  As  I  understand  it,  Mr.  Margerum,  going 
back  to  the  July  24,  1953,  figure  as  an  example, 
where  it  quotes  $3%  and  $4%,  was  that  quotation 
given  by  the  same  dealer — I  mean,  was  it  the  same 
dealer  who  made  the  bid  who  made  the  ask? 

A.     Yes,  sir. 

Q.  And  I  suppose  in  his  indicated  range  of 
transactions  with  other  dealers,  he  would  act  as  a 
principal,  would  he,  in  such  transactions  ? 

A.     Yes,  sir,  I  would  assume  that  he  would. 

Q.  And  the  range  then  between  $3%  and  $4%  is 
more  than  5%;  is  that  not  correct? 

A.     It  is  correct. 

Mr.  Sobieski:     No  further  questions. 

Hearing  Examiner :  What  is  your  understanding 
as  to  what  a  principal  in  an  agency  transaction  con- 
sists of?  [477] 

The  Witness :  I  would  say  a  principal  in  a  trans- 
action is  where  a  dealer  sells  something  to  a  cus- 
tomer that  he  himself  owns,  or  he  has  on  his  shelf, 
or  he  buys  something  from  a  customer  and  puts  it  on 
his  shelf.  Briefly,  he  buys  wholesale  and  sells  retail. 

An  agency  transaction  is  where  a  dealer  acts  in 
the  capacity  of  a  broker  for  a  customer  and  as  that 
customer's  agent,  charges  a  commission  Tor  his 
services. 
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Q.  (By  Mr.  Sobieski)  :  Sometimes  dealers  have 
been  known  to  buy  something  at  one  price  and  then 
they  find  the  market  comes  down ;  isn  't  that  correct  ? 

Hearing  Examiner:  Yes.  I  was  just  about  to 
come  to  that.  Suppose  he  bought  at  $2.00  and  the 
market  goes  up  to  $10.00.  What  could  he  sell  it  at? 

The  Witness :     $10.00  plus  his  markup. 

Hearing  Examiner :    What  would  be  his  markup  ? 

The  Witness:     5%. 

Hearing  Examiner :  Suppose  he  bought  at  $10.00 
and  it  went  down  to  $2.00.  What  could  he  sell  it  at  1 

The  Witness :    $2.00  plus  his  markup. 

Hearing  Examiner:  Which  is  the  riskier  trans- 
action ? 

The  Witness:  The  riskier  transaction  is  the  one 
that  fluctuates  between  $2.00  and  $10.00  and  the 
risk  is  where  the  broker  acts  as  agent  or  in  a 
principal  transaction,  has  [478]  completed  the  sale 
inside  of  the  order  before  he  buys  the  stock.  There 
is  a  little  risk  involved  there. 

Hearing  Examiner:  Let  me  ask  you  one  more 
question,  Mr.  Margerum. 

The  Witness:    Yes,  sir. 

Hearing  Examiner:  Suppose  a  principal  had 
bought  at  the  figure  of  $10.00  and  the  market  went 
down  to  $2.00  and  thereby  he  sustained  a  very  severe 
loss,  is  there  any  way  by  which  he  can — is  there  any 
situation  that  you  know  of  by  which  he  can  justify, 
in  another  transaction,  the  customer  recouping? 

The  Witness:     I  don't  quite  follow  you,  sir. 

Hearing  Examiner :     Neither  do  I. 
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Mr.  Sobieski :  Well,  let  me  ask  you  another  ques- 
tion. 

Hearing  Examiner :  I  started  out  with  one  thing 
and  I  got  waylaid  on  the  second  thought,  but  go 
ahead,  Mr.  Sobieski,  you  may  ask  your  question. 

Q.  (By  Mr.  Sobieski)  :  Well,  on  this  October 
27th  figure  you  mentioned  that  the  sheets  carried 
quotations  from  three  dealers  which  were  all  at 
slightly  different  combinations  of  prices? 

A.  That  is  right,  sir.  Just  to  keep  it  clear,  Mr. 
Sobieski,  that  is  October  30th  I  think  I  quoted 
from,  not  the  27th. 

Q.  Well,  the  one  that  had  the  three  figures 
was  [479]  October  30th  and  not  the  27th. 

A.  October  30th  has  two  quotations.  I  do  not  see 
October  27th,  but  I  may  have  given  it  to  you,  sir.  I 
don't  seem  to  have  an  October  27th  sheet  here,  but  I 
may  be  wrong.  October  28th  sheet.  There  are  three 
quotations  on  October  28th. 

These  quotations  on  October  28th — that  is  right — 
one  dealer  shows  it  bid  $2%  and  offering  it  at 
$2%.  One  is  bidding  $2%  and  offering  it  at  $2%. 
The  third  dealer  is  bidding  $21/4  and  offering  it  at 

$23/4. 

Q.  Then,  as  I  understand  it,  there  are  two  vari- 
ables. One  is  the  amount  of  markup  and  the  other  is 
the  quotation  on  which  the  markup  is  based,  and  in 
the  example  you  have  given  on  the  bid  side,  for 
instance,  the  three  reputable  dealers  each  quoted 
three  different  prices  on  the  bid  side? 

A.     Correct. 
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Mr.  Tucker:  Would  you  read  that  question 
again,  please?  I  want  to  be  sure  that  the  witness 
understood  it. 

(Question  read.) 

Mr.  Tucker:  I  want  to  be  sure  that  the  witness 
understands  that  the  three  dealers  have  each  quoted 
three  prices  on  the  bid  side. 

The  Witness:     That  is  correct. 

Mr.  Sobieski:  I  mean  that  there  were  three 
dealers  each  [480]  quoting  one  price  and  the  one 
price  which  each  one  quoted  was  different  from  the 
one  price  which  the  other  dealers  had  quoted. 

You  still  understood  it,  didn't  you,  Mr.  Mar- 
gerum? 

The  Witness:     Yes,  that  is  right. 

Mr.  Sobieski :     No  further  questions. 

Mr.  Tucker:  No  further  questions  of  Mr.  Mar- 
gerum. 

Hearing  Examiner:  All  right,  Mr.  Margerum, 
you  are  excused.  [481] 
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JOHN  PIERCE 
was  recalled  as  a  witness,  and  having  been  pre- 
viously  duly   sworn,    was    examined    and   testified 
further  as  follows : 

Hearing  Examiner:  You  have  been  sworn  pre- 
viously, is  that  right? 

The  Witness:     That  is  right. 

Direct  Examination 
By  Mr.  Sobieski:  [503] 

Q.  Mr.  Pierce,  you  are  the  respondent  in  this 
case?  A.     I  am. 

Q.  And  you  are  a  resident  of  Las  Vegas,  Ne- 
vada? A.     I  am. 

Q.  And  how  long  have  you  been  a  resident  of 
Las  Vegas,  Nevada? 

A.     Approximately  six  years. 

Q.  During  the  last  six  years,  approximately,  you 
have  been  a  continuous  resident  of  Las  Vegas, 
Nevada,  is  that  correct?  A.     Yes,  sir. 

Q.  Now,  with  respect  to  the  transaction  with  Mr. 
Hayward,  Earl  Hayward,  did  you  have  a  trans- 
action with  him?  A.    Yes,  I  did. 

Q.  And,  calling  your  attention  to  the  month  of 
February,  1952,  will  you  tell  us  what  that  trans- 
action was  and  how  it  arose? 

A.  Well,  Mr.  Hayward  called  me  and  asked  me 
if  I 

Q.     Just  a  minute. 

Mr.  Tucker:     Mr.  Examiner,  I  think  he  should 
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state  what  the  conversation  was  and  state  who  said 

what  and  also  fix  the  time. 

Mr.  Sobieski :     Very  well. 

Q.  (By  Mr.  Sobieski)  :  Do  you  remember  the 
date  closer  than  the  month  of  [504]  February  in 
1952?  A.     No,  I  don't. 

Q.  And  he  called  you,  did  he  call  you  by  tele- 
phone? A.     That  is  right. 

Hearing  Examiner :  Now,  we  are  in  February,  is 
this  1951  or  1952? 

The  Witness:     1952. 

Q.  (By  Mr.  Sobieski) :  And  can  you  tell  us  the 
conversation  ? 

A.  Well,  he  asked  if  I  could  buy  or  dispose  of  a 
thousand  shares  of  his  race  track  stock  and 

Q.     When  you  say  shares 

A.     Units.  Units  of  race  track  stock. 

Q.     And  what  did  you  tell  him? 

A.  Well,  I  said  that  I  didn't  know.  You  see,  the 
stock  was  eratic — well,  one  week  there  would  be  a 
rumor  that 

Q.    Was  this  something  that  you  said  to  him? 

A.  Yes.  One  week  there  would  be  a  rumor  that 
the  stock  was  hard  to  get  because  somebody  had 
said  that  they  would  finish  the  race  track  and  then 
the  next  week  there  would  be  a  rumor  that  nobody 
would  ever  finish   the   rac  1  every  other 

day  there  seemed  to  be  a  difference  of  opinion  of 
whether  the  stock  was  desirable  or  not.  However, 
I  told  him  that  I  would  buy  the  stock  from  him  at 


212  John  Pierce  vs. 

(Testimony  of  John  Pierce.) 

the  rate  of  $3  a  share,  a  unit,  for  200  units,  and  $4 

a  unit  for  the  balance  of  the  800  units  [505] 

And  I  clearly  indicated  to  him  in  the  conversation 
that 

Mr.  Tucker:  Now,  just  what  did  you  say?  I 
object  on  the  ground  that  the  witness  said  he  in- 
dicated something. 

The  Witness:    I  said,  "Earl,  this  is  net  to  you." 

I  said,  "Is  that  all  right  with  you?"  And  he  said, 
"Yes." 

Mr.  Sobieski:  Excuse  me.  Just  a  minute.  May  I 
see  the  exhibits? 

Hearing  Examiner:     Off  the  record. 

(Discussion  off  the  record.) 

Hearing  Examiner :     On  the  record. 

Q.  (By  Mr.  Sobieski)  :  Calling  your  attention 
now  to  Commission's  Exhibit  No.  1,  which  is  a 
photostat  of  a  letter  dated  March  3,  1952,  is  that 
your  signature  at  the  bottom  of  your  letter,  Mr. 
Pierce?  A.     Yes,  sir. 

Q.  And  did  you,  on  or  about  that  date,  transmit 
a  check  for  $600  as  set  forth  in  that  letter? 

A.    Yes,  I  did. 

Q.  Now,  then,  calling  your  attention  to  Commis- 
sion's Exhibit  No.  2,  this  is  a  letter  dated  May  14, 
1952,  is  that  your  signature  at  the  bottom  of  the 
letter1!  A.    Yes,  it  is. 

Q.  And  also  calling  your  attention  to  Commis- 
sion's Exhibit  No.  3,  a  check  for  $800,  dated  May  14, 
1952,  payable  to  [506]  Earl  Hay  ward,  is  that  a 
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photostatic  copy  of  the  check  that  accompanied  that 

letter?  A.    Yes,  it  is. 

Q.  And  I  notice  that  this  bears  on  it  a  number 
of  bank  stamps ;  could  you  tell  us  whether  the  check 
was  paid  or  not  ? 

A.  This  particular  check  wasn't  paid  and  I 
therefore  made  a  specific  trip  to  Santa  Barbara  and 
paid  him  for  the  check  in  cash. 

Q.     $800?  A.     $800  which  he  testified  to. 

Q.  Now,  during  this  time,  did  you  have  any  tele- 
phone conversations  with  Mr.  Hayward  in  which 
this  payment  situation  was  discussed? 

A.  I  did  have  some  telephone  conversations  with 
him,  but  I  imagine  when  I  went  to  Santa  Bar- 
bara  

Mr.  Tucker:  Just  a  minute.  I  object,  your 
Honor,  to  what  he  imagines. 

Hearing  Examiner:  Yes,  I  think  we  must  con- 
fine it  to  what  he  knows. 

Mr.  Sobieski:  Will  you  please  just  state  your 
best  recollection? 

The  Witness :  My  best  recollection  is  that  I  went 
to  Santa  Barbara  to  give  him  the  $800  for  this 
check;  it  was  very  nearly  around  that  date  and  I 
discussed  the  balance  of  the  money  with  him  [507] 
there. 

Mr.  Tucker:  Just  a  minute.  The  witness  has 
said,  "Around  that  date/'  and  there  has  been  no 
testimony  as  to  any  date. 

Hearing  Examiner :     About  the  date  of  what  ? 

The  Witness :     Of  this  check. 
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Hearing  Examiner:  What  is  the  date  of  the 
check  % 

The  Witness :     May  14th. 

Mr.  Sobieski:  I  had  previously  stated  what  the 
date  was. 

Q.  (By  Mr.  Sobieski)  :  Now,  at  that  time,  did 
you  have  a  discussion  with  Mr.  Hayward? 

A.     Yes,  I  did. 

Q.     And  who  was  presents 

A.  I  believe  that  Mr.  Hayward  and  myself  were 
present. 

Q.  And  what  is  your  best  recollection  as  to  what 
was  said  by  you  and  by  Mr.  Hayward  in  this  dis- 
cussion ? 

A.  I  explained  to  Earl  that  I  wanted  to  borrow 
the  balance  of  the  money  that  he  had  coming  to 
him  and  I  asked  him  if  it  would  be  possible  for  me 
to  do  that  and  he  said  that  it  would  be  all  right. 

Hearing  Examiner :  How  much  was  that  balance, 
Mr.  Pierce  ?  Do  you  recall  that  ? 

The  Witness:     $2,400. 

Hearing  Examiner:  That  was  what  was  left 
after  you  paid  him  the  $800  in  cash  ? 

The  Witness :     $800  and  $600.  [508] 

*     *     * 

Q.  (By  Mr.  Sobieski)  :  Mr.  Pierce,  with  refer- 
ence to  the  financial  statement  which  is  attached  to 
your  application  for  registration,  the  item  of  in- 
debtedness shows  under  the  heading  of  "Miscella- 
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neous,"  the  sum  of  $500.  Do  you  intend  to  file  an 

amendment  to  your  application  ? 

A.  Yes,  I  do,  as  soon  as  we  get  through  with  the 
hearing. 

Q.  And  the  correct  figure  should  be  approxi- 
mately $3,000,  is  that  correct?  A.    Yes,  sir. 

Q.  But  you  are  going  to  make  a  very  careful 
examination  before  the  application  is  filed  in  order 
to  correct  that  item;  is  that  correct? 

A.     That  is  true. 

Hearing  Examiner:  You  mean  before  the 
amendment  is  filed  ? 

Mr.  Sobieski:     Excuse  me.  Yes,  that  is  true. 

Q.  (By  Mr.  Sobieski)  :  And  does  the  applica- 
tion state  the  value,  I  mean  does  the  financial  state- 
ment state  the  value  of  the  lease  that  you  mailed 
to  Mr.  Fox?  A.     No,  it  doesn't.  [566] 

Q.  Do  you  have,  or  do  you  know  what  is  the 
value  of  that  property? 

A.  The  adjacent  property  is  now  selling  for 
$2,000  an  acre,  which  would  place  that  lease  at  ap- 
proximately $10,000. 

Q.     And  there  are  five  acres?  A.     Yes,  sir. 

Q.  And  you  consider  this  property,  do  you,  do 
you  consider  this  property  as  having  an  equal  value 
with  that  of  the  other  properties  which  are  sold, 
the  adjacent  properties,  for  $2,000  an  acre  in  the 
vicinity  ? 

A.  That  is  generally  what  the  real  estate  brokers 
reach  in  their  evaluation  of  property,  of  the  adjacent 
properties,  that  is  what  they  sell  at. 
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Q.  And  that  is  the  basis  upon  which  you  have 
stated  this  value ;  is  that  correct  ?  A.     Yes. 

Hearing  Examiner:  And  this  is  what  kind  of 
lease,  a  lease  of  what ! 

The  Witness:  Five  acres  of  land  in  Las  Vegas 
that  I  homesteaded  in  1950  and  in  the  past  four 
years  it  has  reached  that  point  now. 

Hearing  Examiner:     Is  it  just  plain  land? 

The  Witness:     Yes.  sir. 

Hearing  Examiner:  How  far  away  is  it,  for  in- 
stance, from  the  center  of  activities  in  Las  [567] 
Vegas ! 

The  Witness :     Well 

Mr.  Sobieski:  I  think  I  can  clarify  that  by  a 
question  or  two.  your  Honor. 

Q.  (By  Mr.  Sobieski)  :  How  far  from  the  Strip 
is  this  land? 

A.  This  land  is  approximately  our  mile  from  the 
Strip,  but  that  does  not  mean  that  it  is  off  of  the 
center  of  activity  because  it  i>  only  about  half  a 
mile  from  a  very  popular  road  called  Paradise 
Valley  Road  and  600  feet  from  another  popular 
road  which  is  called  Flamingo  Road. 

Hearing  Examiner:  What  I  mean  is.  is  there 
building  activity  progressing  out  in  that  direction? 

The  Witness:  Yes.  In  fact.  I  am  hemmed  in 
between  the  race  track  and  a  very  popular  ranch 
called  the  Bar  W  Ranch  which  is  owned  by  Brian 
Poy,  the  movie  producer. 

Hearing  Examiner:  And  how  long  have  you  had 
tins  land  1 
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The  Witness:     Since  1950. 

Hearing  Examiner:     Since  1950? 

The  Witness:     Yes,  sir. 

Hearing*  Examiner :  And  that  is  the  one  that  you 
sent  over  to  Mr.  Fox,  apparently  as  security  or 
something  of  that  kind ! 

The  Witness:     That  is  right. 

Hearing  Examiner:  Have  you  ever  borrowed 
any  money  on  that  lea^> 

The  Witness :     No.  [568] 

Hearing  Examiner:  In  other  words,  it  is  unen- 
cumbered ? 

The  Witness :     Absolutely  so. 

Hearing  Examiner:     Off  the  record. 

(Discussion  off  the  record.) 

Hearing  Examiner :     On  the  record. 

Q.  (By  Mr.  Sobieski) :  With  reference  to  your 
statement  to  Miss  Kendall.  Mr.  Pierce,  about  those 
fourpl^xes.  have  you  been  engaged  in  business  ac- 
tivity in  connection  with  construction  in  Nevada  1 

A.  Yes.  I  have.  I  am  associated  with  a  licensed 
and  bonded  contractor  in  Las  Vegas. 

Q.  And.  during  the  past  three  or  four  years,  have 
you  engaged  in  business  in  connection  with  the 
struction  industry  '. 

A.  I  won't  limit  myself  to  the  construction  in- 
dustry alone.  I  have  done  almost  everything  from 
raising  money  for  mortgages  to  forming  partner- 
ships and  doing  construction  improvements  and  in- 
teresting people  in  percentages  in  limited  partner- 
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ships — just  anything  that  will  earn  a  commission  or 

a  profit. 

Q.  Now,  Mr.  Pierce,  how  important  is  it  to  you 
to  receive  favorable  action  on  your  application  for 
registration  with  the  Securities  and  Exchange  Com- 
mission ? 

A.  It  is  extremely  important  and  it  should  be 
extremely  obvious.  The  average  individual  can  get 
an  application  approved  [569]  with  just  a  three-cent 
stamp  and  I  think  that  I  have  gone  a  thousand  times 
further  than  that.  I  have,  in  the  years  that  I  have 
been  in  Las  Vegas,  I  have  established  a  fairly  good 
reputation  and  made  some  good  contacts  and  there 
is  no  question  that  I  can  use  my  registration 
honestly  and  logically  to  make  a  permanent  business 
of  it, 

Q.  And  do  you  desire,  at  this  time,  to  be  regis- 
tered and  to  comply  with  the  applicable  regulations 
of  the  Securities  and  Exchange  Commission? 

A.     Yes,  I  do. 

Q.  And  would  a  denial  work  a  serious  financial 
hardship  on  you  in  your  opinion  ? 

A.  In  my  opinion,  it  would,  since  people  are  as- 
sociating me  now  with  some  successful  ventures  in 
Las  Vegas  and  they  seem  to  wilfully  come  to  me 
and  contact  me  on  proposed  propositions  that  they 
intend  to  go  into. 

Q.  And  by  that  you  are  referring  to  new  ven- 
tures ?  A.     Yes. 

Q.  And  by  that  you  mean  ventures  that  are  now 
in  the  planning  stage  ?  A.     That  is  right. 
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Hearing  Examiner :  Mr.  Pierce,  how  old  are  you 
— that  is  not  just  curiosity  because  it  has  some  mean- 
ing in  terms  of  your  application. 

The  Witness :    37  years  old.  [570] 

Hearing  Examiner:  37  years  old.  You  do  not 
look  it.  And  you  have  been  in  Las  Vegas  for  six 
years,  have  you? 

The  Witness:    Yes,  sir. 

Hearing  Examiner:  Were  you  ever  in  the  busi- 
ness of  selling  securities  before  you  came  out  to  Las 
Vegas  ? 

The  Witness:  No,  never;  the  first  time  I  ever 
sold  securities  was  for  a  registered  broker,  Mr.  La- 
Fortune,  in  Las  Vegas  for  the  race  track. 

Hearing  Examiner:  Now,  and  this  question  is 
not  just  curiosity  by  any  means,  but  I  will  ask  you 
this:  Have  you  ever  been  involved  in  any  proceed- 
ings before  the  Securities  and  Exchange  Commission 
before  ? 

The  Witness:     No,  sir. 

Mr.  Sobieski :  That  is  other  than  the  proceedings 
that  are  in  progress  now. 

The  Witness :    That  is  right. 

Hearing  Examiner:  These  are  all  encompassed 
apparently  in  this  proceeding  out  here.  Do  you  have 
anything  further? 

Mr.  Sobieski :    I  have  a  couple  of  more  questions. 

Hearing  Examiner:    Yon  may  proceed. 

Q.  (By  Mr.  Sobieski)  :  Now,  with  respect  to 
your  withdrawal  of  the  previous  application  for  reg- 
istration, what  was  that? 
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Hearing  Examiner:  I  would  say  that  this  is  ab- 
solutely under  the  Jones  case  and  I  do  not  think  that 
he  has  to  explain  [571]  that. 

Mr.  Sobieski:  Well,  according  to  the  evidence, 
I  think  that  some  of  the  evidence  would  show  that 
some  of  the  people  that  have  been  subpoenaed  had 
requested  him  to  withdraw  it. 

Hearing  Examiner:  You  may  go  ahead,  Mr.  So- 
bieski, if  you  care  to.  I  just  wanted  to  point  out 
that  the  Jones  case  gives  him  an  absolute  right  to 
withdraw  without  any  questions  being  asked  with 
respect  to  the  application  for  registration. 

Mr.  Sobieski :  Well,  that  has  been  introduced  in 
evidence  and  I  would  like  to  bring  up  that  point, 
your  Honor. 

Hearing  Examiner:  You  may  go  ahead,  if  you 
care  to. 

Q.  (By  Mr.  Sobieski) :  With  respect  to  your 
withdrawal  of  the  application,  what  was  the  reason 
that  you  withdrew  it  at  that  time  ? 

Hearing  Examiner:  This  is  the  previous  appli- 
cation % 

Mr.  Sobieski :  The  previous  application  which  has 
been  introduced  in  evidence  and  I  do  not  know 
which  exhibit  it  was  but  I  think  that  there  was  only 
one. 

Mr.  Tucker :    That  would  be  Exhibit  No.  30. 

Hearing  Examiner :    All  right. 

The  Witness:  Well,  regardless  of  how  famous 
and  fabulous  Las  Vegas  is,  I  will  say  this:  That  it 
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is  still  a  small  town.  I  had  and  I  still  have  a  number 
of  very  valuable  contacts  in  that  town  that  took  me 
years  to  build  up  and  with  indiscriminate  subpoenas 
shooting  all  around  the  town,  to  hotel  owners  and 
large  [572]  club  owners  and  bankers  and  account- 
ants and  anybody  that  may  have  ever  said  hello  to 
me  on  the  street,  well,  I  was  requested  by  some  of 
the  influential  people  to  withdraw  my  application 
and  I  heartily  agreed  at  that  time. 

Mr.  Sobieski :  In  other  words,  you  were  requested 
by  one  or  more  of  the  people  who  had  been  subpoe- 
naed as  witnesses  to  withdraw  it  ? 

The  Witness :  That  is  right.  I  was  reluctant  but 
I  had  to,  I  should  say. 

Cross-Examination 
By  Mr.  Tucker : 

Q.  In  connection  with  the  indiscriminate  sub- 
poenas that  you  have  referred  to,  Mr.  Pierce,  were 
there  any  that  came  to  your  attention  whose  testi- 
mony or  evidence  hasn't  been  brought  out  in  one 
way  or  another  by  stipulation  or  otherwise  in  this 
proceeding  ? 

A.  When  I  said  indiscriminate,  I  meant,  well, 
I  had  agreed  to  stipulate  to  the  same  things  that  we 
stipulated  to  at  this  hearing  but,  regardless  of  my 
agreement,  the  subpoenas  went  out  anyway.  As  a 
matter  of  fact,  the  last  subpoena  was  received  the 
day  that  I  withdrew  my  registration  by  telegram, 
which  was  the  day  before  the  hearing  was  scheduled. 
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Q.  Mr.  Pierce,  isn't  it  a  fact  that  the  conference 
over  a  question  of  whether  stipulations  could  be  re- 
ceived or  reached  was  scheduled  between  me  and 
Mr.  Sobieski  for  Monday,  August  3,  [573]  the  day 
before  the  hearing  was  to  commence,  which  was 
August  the  4th? 

Hearing  Examiner:  I  think  that  we  are  getting 
over  into  a  field  that  hasn't  any  relation,  so  to  speak, 
to  the  merits  of  the  case. 

Mr.  Tucker :    It  is  argumentative. 

Q.  (By  Mr.  Tucker)  :  Now,  do  I  understand  you 
correctly,  that  one  of  the  reasons  why  you  want  this 
registration  is  because  people  are  coming  to  you  with 
matters  of  a  sort  that  would  require  a  registration  to 
handle  ? 

A.  Yes,  some  of  the  matters  require  registration 
and  some  don't  and  I  don't  hope  to  be  held  back  by 
not  having  a  registration. 

Q.  And  these  people  that  have  come  to  you,  were 
these  matters,  or  would  these  matters,  they  have 
come  wilfully  to  you? 

Hearing  Examiner:  Wilfully — well,  that  is  a 
term  as  used  by  Mr.  Pierce.  But  I  suppose,  did  you 
mean  deliberately  came  to  you  because  they  have 
confidence  in  you  or  because  you  have  acquired  some 
skill  and  reputation  in  their  belief? 

The  Witness :    'That  is  right. 

Mr.  Tucker :  May  I  ask  that  this  document  which 
lias  been  referred  to  previously  by  description,  be- 
ing the  lease  previously  described  in  the  record,  may 
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I  ask  that  that  now  be  marked  as  Commission's  Ex- 
hibit next  in  order?  [574] 

Hearing  Examiner:  Are  you  offering  that  docu- 
ment physically  in  evidence?  That  document  may 
have  value. 

Mr.  Tucker:  I  will  ask  leave  to  withdraw  it  for 
the  purpose  of  making  a  photostatic  copy  of  it. 

Hearing  Examiner:  Well,  don't  mark  that.  If 
that  has  value,  a  copy  should  be  used  in  lieu  thereof. 

Mr.  Tucker :  That  is  the  manner  in  which  I  wish 
to  offer  it.  The  number  will  be  Commission's  Ex- 
hibit CX  No.  35. 

Hearing  Examiner:  All  right.  It  will  be  identi- 
fied as  Commission's  Exhibit  No.  35. 

(The  document  above  referred  to  was  marked 
for  identification  as  Commission's  Exhibit  No. 
CX-35.) 

Q.  (By  Mr.  Tucker)  :  Are  you  at  all  familiar 
with  this  document,  Mr.  Pierce — the  lease  that  you 
told  about  as  having  been  sent  to  Mr.  Fox  as  se- 
curity ? 

A.  I  am  generally  speaking,  I  am  familiar  with 
it.  I  haven't  read  it  all,  I  haven't  read  all  of  the  fine 
print,  but  it  is  a  common  document  that  we  use  all 
over  the  United  States. 

Q.  Now,  it  provides  in  here  that  the  lessee  agrees 
to  construct  upon  the  land  to  the  satisfaction  of  the 
regional  administrator  of  the  Bureau  of  Land  Man- 
agement improvements  appropriate  for  the  use  for 
which  the  lease  is  issued  and  that  plans  may  be  sub- 
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mitted  to  the  Regional  Administrator  for  approval 
in  advance  of  construction.  It  also  says  that  the 
land  is  leased  [575]  to  be  used  for  homesite  purposes 
onty.  What  improvements  have  you  put  on  these 
lands  ? 

A.  I  have  put  no  improvements  on  it  and  I  am 
very  happy  that  I  haven't,  because  they  just 
passed  a  new  ruling  in  the  Bureau  of  the  Interior 
that  all  that  is  required  to  prove  up  the  land  and 
claim  ownership  is  to  drill  a  well  and  that  would 
only  run  about  $250. 

Hearing  Examiner :    A  well  for  what  ? 

The  Witness:  For  water.  They  call  it  the  third 
option. 

Mr.  Tucker:  I  will  object  to  the  answer  as  being 
hearsay. 

Hearing  Examiner:  No,  he  speaks  apparently 
whereof  he  knows,  whether  or  not  he  knows  or  not, 
he  speaks  as  if  he  knows. 

Mr.  Dotson:  If  the  Court  please,  I  could  make 
a  statement. 

Hearing  Examiner:  If  Mr.  Dotson  wishes,  he 
could  do  so. 

Mr.  Dotson:  In  Clark  County,  there  has  been  an 
organization  formed  called  the  Home  Siters  League, 
or  something  of  that  nature,  and  there  are  some 
thousand  of  these  same  people  who  have  acquired 
the  small  tract  parcels  under  the  same  type  of  lease 
with  an  option  to  either  purchase — I  believe  that  is 
the  terminology  in  this  lease — that  upon  certain  im- 
provements being  made  they  will  acquire  this  option 
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However,  through  the  efforts  of  this  Home  Siters 
organization,  they  have  required  [576]  additional 
sanctions  and,  as  I  understand  it,  there  are  three 
choices : 

One  is  that  improvements  may  be  made  and  the 
land  acquired  in  that  manner  with  a  small  additional 
payment  per  acre. 

The  second  is  that  they  can  drill  a  well,  and  I 
believe  that  there  is  a  small  additional  payment, 
just  what  it  is,  I  couldn't  state  and  I  would  rather 
be  accurate  or  not  state  it  at  all. 

And  the  other  one  is  that  the  land  may  be  pur- 
chased outright  on  an  agreed  statement  of  value 
from  the  Bureau  of  Land  Management,  coming  out 
of  the  San  Francisco  regional  office  there. 

This  is  something  that  has  only  happened  in  the 
last,  well,  I  believe  it  has  been  just  since  July  and 
it  has  been  done  through  the  efforts  of  this  particu- 
lar group,  together  with  the  efforts  of  the  congress- 
men and  senators  of  our  state  and  also  through  the 
Bureau  of  the  Department  of  the  Interior. 

The  Witness :  And  I  might  add  that  there  are  a 
number  of  similar  cases  where  the  homesteaded  land 
later  became  very  valuable  property  right  on  the 
strip. 

Hearing  Examiner:  Now,  you  indicated,  as  I 
recall,  something  like  $2,000  per  acre  which  was  the 
going  price  for  similar  land:  is  that  correct? 

The  Witness:  Yes.  The  adjacent  lands  are  sell- 
ing for  $2,000  an  acre  and  that  is  land  that  is  right 
abutting  mine.  [577] 
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Hearing  Examiner:  Do  you  know,  of  your  own 
knowledge,  what  it  is  being  sold  for  ? 

The  Witness:    Yes,  $2,000  an  acre. 

Hearing  Examiner:    I  mean,  for  what  purpose? 

The  Witness:  Oh,  for  private  dwellings  mostly, 
and  that  sort  of  thing. 

Hearing  Examiner:  Well,  I  don't  know  anything 
about  that  country,  but  I  vision  it  as  being  out  where 
the  sand  fleas  are;  now,  I  may  be  wrong. 

The  Witness:  Well,  that  is,  or  that  was  Las 
Vegas  several  years  ago,  all  right. 

Hearing  Examiner:  Oh,  I  see.  As  I  say,  I  vi- 
sioned  it  as  sand  flea  country.  And  I  will  say  that 
that  is  all  the  more  reason  why  I  should  get  out  to 
see  just  exactly  what  exists  around  Las  Vegas. 

Mr.  Dotson :  It  might  be  pointed  out  to  the  Court 
that  of  my  own  knowledge,  some  of  that  same  five- 
acre  tract  was  sold  on  what  we  call  Highway  91  and 
just  beyond  the  Strip  for  $300  a  front  foot.  And, 
of  course,  that  is  only  a  mile  or  two  from  where 
John's  property  is. 

Hearing  Examiner:  You  have  no  roads  near 
your  place  % 

The  Witness:  Yes,  I  am  just  600  feet  off  of  the 
road. 

Hearing  Examiner:     What  kind  of  road? 

The  Witness:  A  paved  road,  a  cross-county 
road  that  goes  from  Highway  91  to  Boulder  High- 
way which  is  another  main  artery.  [578] 

Hearing   Examiner:      This    road   that    is    going 
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through  your  property  doesn  't  lead  to  Death  Valley, 

does  it? 

The  Witness:     No,  sir. 

Mr.  Dotson:  It  is  in  an  area  where  they  have 
been  selling  improved  property  within  a  half  of  a 
mile  of  John's  property;  it  is  in  an  area  where  half 
an  acre  to  three-quarters  of  an  acre  is  going  any- 
where from  $1,800  to  $2,500  an  acre,  depending  on 
the  location  to  a  particular  corner  and  that  sort  of 
thing. 

Hearing  Examiner:  And  that  is  for  building 
purposes  % 

Mr.  Dotson:  Well,  actually,  very  little  building, 
but  the  speculation  of  land  is  terrific  and  there  are 
some  houses  and  homes  that  are  being  built. 

Hearing  Examiner :  Well,  assuming  and  without 
conceding  anything,  Mr.  Staff  Counsel,  that  the 
property  is  worth  $10,000,  how  much  would  that 
leave,  how  much  would  you  claim  that  that  would 
leave  the  financial  statement  deficient  % 

Mr.  Tucker:  Well,  it  would  still  be  the  error  in 
the  statement  of  the  liabilities,  an  error  on  the  lia- 
bilities side.  It  is  not  a  question  of  ratio;  it  is  the 
question  of  whether  or  not  the  liabilities  were: 
properly  stated. 

Hearing  Examiner :  Well,  you  mean  as  they  exist 
now  % 

Mr.  Tucker:  As  they  existed  at  the  time  that 
the  statement  was  made. 

Hearing  Examiner :  That  is  right,  but  I  say  that 
if  per  chance  Mr.  Pierce  had  this  property  that  is 
worth  somewhere  in  [579]  the  neighborhood  of  what 
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he  says  is  the  going  price  of  other  property  nearby 
is  demanding  and  if  this  had  been  included  in  the 
financial  statement  and  if  it  is  included  in  the 
amendment  to  the  application,  would  that  render  the 
defect  negligible  ? 

Mr.  Tucker :  It  seems  to  me  that  we  have  another 
defect  and  that  is  concealment  of  assets,  failure  to 
include  an  asset  that  is  worth  $10,000. 

Hearing  Examiner :  Well,  it  seems  to  be  working 
in  the  reverse,  so  to  speak.  Now,  I  don't  know.  I  am 
just  trying  to  get  your  views. 

Mr.  Pierce,  why  didn't  you  include  this  lease  as 
an  asset  ? 

The  Witness:  It  was  not  intentional.  It  was  in- 
advertent. The  same  thing  goes  for  those  personal 
obligations  that  I  had,  none  of  them  were  inten- 
tional. 

Hearing  Examiner:  No,  but — well,  what  I  mean 
— you  file  your  statement  and  you  assumed  the  re- 
sponsibility. Now,  you  had  this  lease  which  has  pre- 
sumably been  assigned  to  Mr.  Fox. 

The  Witness:  It  hasn't  been  assigned.  He  is 
holding  it  as  security. 

Hearing  Examiner:    How  much  do  you  owe  him? 

The  Witness:     $750. 

Hearing  Examiner:  Well,  you  go  ahead,  Mr. 
Tucker. 

The  Witness:  It  is  obvious  that  I  had  rathei 
have  the  [580]  lease  and  I  certainly  will  have  it. 

Hearing  Examiner:  Well,  you  see,  you  simply 
file,  your  filings  with  the  commission  are  tested  on 
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the  basis  of  what  you  say  and  that  is  all  the  Com- 
mission apparently  knows  anything  about. 

But  would  you  say,  Mr.  Staff  Counsel,  would  you 
contend  that  there  was  a  serious  dereliction  of  duty 
if  he  had  a  lease  of  $10,000  and  didn't  set  it  forth 
in  his  financial  statement  ? 

Mr.  Tucker :  It  is  my  understanding  of  the  regu- 
lations which  requires  the  filing  of  a  financial  state- 
ment that  it  requires  the  filing  of  a  reasonably  ac- 
curate statement  and,  if  an  asset  worth  $10,000  is 
omitted  from  it,  it  is  a  serious  dereliction  and  if  the 
liabilities  that  are  unstated  amount  to  $2,500,  that  is 
a  serious  dereliction  in  the  supplying  of  the  infor- 
mation in  the  statement  that  is  required  to  be  filed 
with  the  Commission. 

Hearing  Examiner:  Well,  I  wouldn't  know,  but 
I  will  study  those  applicable  rules. 

Mr.  Tucker:  It  is  our  position  that  an  accurate 
statement  is  required. 

Hearing  Examiner:  I  thought  that  the  Commis- 
sion was  primarily  concerned  with  setting  forth  all 
of  the  amounts  that  the  respondent  owed  primarily. 
If  his  financial  statement  disclosed  accurately  the 
amount  that  he  owed  together  with  a  reasonable 
statement  of  his  worth,  how  could  one  be  prejudiced 
by  [581]  not  showing  that  his  worth  was  greater,  for 
instance  ? 

Mr.  Tucker:  The  availability  of  assets  is  one 
feature  of  a  man's  credit  in  doing  business  and  one 
purpose  of  the  financial  statement  is  to  disclose  all 
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of  these  assets  in  case  that  it  is  necessary  to  have 

recourse  to  them  for  any  purpose. 

Hearing  Examiner:  Of  course,  at  the  time  that 
this  statement  was  made  apparently  this  lease  was 
then  deposited  with  someone  else  as  security  or 
collateral.  I  think  that  it  has  been  said  that  it  was 
put  up  as  collateral.  Of  course,  I  don't  know  what 
it  is  or  what  the  legal  contemplation  was  but  ap- 
parently he  didn't  conceive  of  it  as  an  asset  at  the 
time  since  it  was  hypotheticated,  so  to  speak,  with 
Mr.  Fox. 

I  don't  know.  I  am  just  trying  to  raise  some  points 
here. 

Mr.  Tucker:  Well,  there  are  other  inferences  that 
could  be  drawn  from  his  failure  to  list  it. 

Hearing  Examiner :  Well,  if  I  am  willing  to  deal 
with  someone  who  shows  a  net  credit,  net  assets  of  a 
thousand  dollars,  am  I  prejudiced  if  that  fellow 
turns  out  to  have  $20,000? 

Mr.  Tucker:  Perhaps  not  in  that  particular  sit- 
uation. But  in  the  event  that  you  must  have  recourse 
to  enforce  an  obligation,  that  would  present  another 
situation. 

Hearing  Examiner:  That  is  a  second  point,  Mr. 
Tucker.  That  is  going  further  and  that  is  not  an- 
swering my  question.  My  question  simply  is  if  I  am 
willing  to  deal  with  someone  who  [582]  shows  a 
thousand  dollars  net  assets,  it  would  seem  that  T 
would  be  more  than  willing  to  deal  with  him  if  he 
showed  $20,000. 

Mr.   Tucker:     Well,   there   is   another  situation, 
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too,  as  far  as  this  lease  is  concerned,  and  that  is 
that  at  this  point  it  is  nothing  but  a  lease.  It  was  not 
assigned  to  Mr.  Fox. 

Hearing  Examiner:  Well,  possession  is  nine- 
tenths  of  the  law,  as  is  sometimes  said,  you  know. 
Mr.  Fox  had  it  in  his  possession  and  Mr.  Fox,  if  he 
had  wanted  to  become  determined  about  it,  he 
could  have  held  fast  to  it  as  long  as  he  wanted  to 
until  some  court  proceedings  may  have  been  in- 
stituted to  recover  it  and  I  am  not  sure  that  he 
could  have  even  recovered  it  without  Mr.  Fox  mak- 
ing some  other  arrangements. 

Now,  the  only  thing  is  the  Securities  and  Ex- 
change Commission,  as  is  not  true  of  every  Federal 
agency,  or  apparently  so,  they  are  always  leaning 
over  backward  to  be  absolutely  fair,  as  I  know  that 
you  want  to  be. 

We  have  no  business  taking  advantage  of  any- 
body here  when  the  Securities  and  Exchange  Com- 
mission is  known  for  its  fairness  as  well  as  its 
firmness.  This  is  a  situation  that  must  be  appraised 
on  its  face.  Here  we  have  testimony  of  its  value  and 
nothing  indicating  otherwise.  It  may  not  be  worth 
50  cents,  this  lease,  but  the  record  discloses  that  it 
is  worth  something. 

Mr.  Tucker:  Well,  we  have  some  statements — I 
won't  concede  that  we  have  much  testimony  about 
the  value  of  this  [583]  lease — but  we  have  some 
statements  about  the  value  of  some  lands  around  it. 

Hearing  Examiner:  Well,  he  said  that  the  lands 
adjacent  to  it  were  worth  a  certain  amount  and  we 
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also  have  an  interesting  statement  from  counsel, 
Mr.  Dotson,  who  impresses  me  as  knowing  some- 
thing about  the  situation  in  that  part  of  the  county, 
and  we  always  listen  to  the  statements  of  counsel 
very  carefully,  the  statements  of  lawyers,  whether 
they  are  testifying  or  not  because,  as  you  know, 
they  are  officers  of  the  Court  to  which  they  are 
accredited. 

I  am  just  raising  some  of  these  points.  You  may 
go  ahead,  Mr.  Tucker. 

Q.  (By  Mr.  Tucker)  :  Mr.  Pierce,  it  is  a  fact, 
is  it  not,  that  no  assignment  of  this  lease,  Commis- 
sion's Exhibit  No.  35,  to  Mr.  Fox  has  been  ex- 
ecuted? 

Mr.  Sobieski:  I  will  object  to  the  question  as 
calling  for  a  conclusion  of  the  witness.  I  think  that 
the  document  in  evidence  shows  what  the  transac- 
tion was. 

Hearing  Examiner:  Well,  actually,  whether  the 
document  is  assigned  or  not,  in  the  eyes  of  the  law, 
if  it  is  handed  over  to  the  person  to  be  benefited, 
he  thereafter  or  immediately  acquires  a  right  of  a 
very  definite  kind,  a  very  definite  kind  of  right. 

Mr.  Tucker:  Well,  he  has  possessed  the  right, 
perhaps  an  [584]  equitable  right  to  an  assignment. 

Hearing  Examiner:  That  is  correct.  The  trans- 
feree has  something  of  value. 

Mr.  Sobieski:  Is  that  your  ruling  on  my  objec- 
tion? 

Hearing  Examiner :     Off  the  record. 


Securities  and  Exchange  Commission  233 

(Testimony  of  John  Pierce.) 

(Discussion  off  the  record.) 

Hearing  Examiner:     On  the  record. 
Will  you  read  the  question? 

(The  question  was  read  by  the  Reporter.) 

Hearing  Examiner :  I  think  that  the  respondent 
can  answer  that  question.  He  has  shown  knowledge 
and  wisdom.  He  has  shown  that  he  has  an  under- 
standing of  the  meaning  of  such  legal  terms  and  I 
think  that  he  could  answer  that  all  right. 

The  Witness:  To  date,  there  has  been  no  legal 
assignment  of  this  lease  to  Mr.  Fox. 

Hearing  Examiner:  What  provision  was  made 
on  the  document  for  assignment  of  assets'? 

The  Witness:  I  would  like  Mr.  Dotson  to  an- 
swer as  to  the  procedures  that  they  use  in  Las  Vegas 
and  have  been  continuously  using,  transferring  and 
assigning  these  leases. 

Mr.  Dotson :  I  wonder  if  we  could  go  off  the  rec- 
ord. This  is  a  rather  exclusive  type  of  arrangement 
and  I  would  prefer  my  comments  to  be  off  of  the 
record. 

Hearing  Examiner :  Well,  we  can  go  off  the  rec- 
ord first. 

(Discussion  off  the  record.)  [585] 

Hearing  Examiner:     On  the  record. 

Mr.  Tucker:  You  have  referred  to  the  fact  that 
there  is  some  evidence  as  to  a  value  in  this  lease 
that  has  been  referred  to  as  Exhibit  No.  35  and  I 
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might  comment  that  the  only  evidence  of  that  that 
we  consider  in  any  way  competent  would  be  under 
the  theory  that  an  owner  can  always  testify  as  to 
what  he  believes  to  be  the  value  of  his  own  land. 

Hearing  Examiner:  In  this  case,  the  owner  has 
more  knowledge  than  you  or  I  have  and  we  also  have 
a  statement  from  Mr.  Dotson,  Mr.  Tucker,  and 
while  it  is  not  evidence,  I  would  use  that  if  it  be- 
came necessary. 

Mr.  Tucker:  Well,  Mr.  Dotson  does  not  repre- 
sent the  respondent- 
Hearing  Examiner :  I  am  sorry,  but  Mr.  Dotson 
is  assisting  counsel  and  he  is  from  that  area  and, 
further,  he  has  impressed  me  with  his  knowledge 
of  the  situation  in  general  insofar  as  the  area  is 
concerned  and  the  tracts  of  land,  insofar  as  they  are 
concerned. 

Mr.  Tucker:  On  this  particular  feature  of  the 
case,  staff  counsel  has  no  information  and  it  may 
be  necessary  that  we  may  have  to  request  an  ex- 
tension of  time  to  make  our  own  check. 

Mr.  Dotson:  Wouldn't  that  be  obviated  by  the 
filing  of  an  amendment  to  the  financial  statement  ? 

Hearing  Examiner:  Of  course,  all  that  I  have 
before  me  at  [586]  this  time  is  the  financial  state- 
ment. 

Mr.  Dotson:  Assuming  that  that  would  be  done 
prior  to  the  time  that  the  extension  was  requested. 

Hearing  Examiner:  It  still  would  not  be  in  the 
record  of  this  proceeding. 

Mr.  Tucker:  I  do  not  think  that  the  filing  of  an 
amended  financial  statement  would  correct  the  de- 
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feet  after  the  Commission  by  its  raising  of  the 
issues  has  directed  attention  to  the  deficiencies.  I 
do  not  think  it  corrects  it. 

Hearing  Examiner:  No,  but  the  question  right 
now  is  this:  Is  there  a  deficiency  if  the  lease  has 
value  %  The  deficiency,  you  contend,  exists  by  virture 
of  the  balanced  statements  in  the  financial  state- 
ment and  I  can  understand  that  those  statements 
would  need  reshuffling  and  rearranging  and,  to  that 
extent,  if  there  is  any  deficiency  situation,  it  would 
be  in  that  way. 

Now,  Mr.  Tucker,  of  course,  my  statements  are 
not  to  be  regarded  as  prejudging  in  any  respect 
here.  But  I  am  interested  in  this  possible  $10,000 
more  or  less  value  attached  to  the  lease. 

Mr.  Tucker:  As  far  as  the  financial  statement 
itself  is  concerned  and  the  statements  of  liabilities, 
we  have  collateral  facts  of  record  about  statements 
made  to  Mr.  Burr  of  the  Securities  and  Exchange 
Commission  about  certain  liabilities  having  been 
extinguished  when  in  fact  they  were  not  extin- 
guished [587]  and  not  reflected  in  the  financial  state- 
ment that  was  submitted  at  the  same  time. 

So,  it  goes  beyond — I  think  it  goes  beyond  a 
mere  question  of  net  worth  which  is  the  matter,  I 
believe,  that  you  are  specifically  focusing  on. 

Hearing  Examiner:  I  must  admit  that  I  have 
been  concentrating  primarily  on  net  worth.  I  will 
listen  to  any  arguments  on  either  ^ide  at  the  proper 
time  on  that  question. 

Mr.  Sobieski:  Well,  I  would  like  to  observe, 
your  Honor,  that  under  the  item  *  'miscellaneous " 


236  John  Pierce  vs. 

on  the  balance  sheet,  that  that  should  have  been 
$3,000  instead  of  $500  in  liabilities  and  the  matter 
of  this  lease,  it  should  have  been  included  as  the 
assets. 

However,  because  a  man  leaves  a  miscellaneous 
amount  out,  he  might  very  well  still  be  in  a  solvent 
financial  condition.  I  think  that  they  are  straining 
at  a  net  to  draw  a  sinister  motive  from  that. 

I  think  that  the  financial  statement  here,  well,  I 
think  the  matter  of  how  much  the  obligations  are 
and  how  much  his  net  worth  is,  if  there  is  error,  I 
think  that  those  are  just  inadvertent.  After  all, 
he  left  both  of  them  out.  And,  therefore,  I  think 
that  it  is  trying  to  make  too  much  out  of  it,  a 
mountain  out  of  a  molehill  and  I  also  think  that 
the  matter  should  be  and  it  will  be  corrected. 

As  your  Honor  knows,  we  have  been  very  busy 
during  the  [588]  last  few  days  and  that  is  the  rea- 
son that  it  has  not  been  corrected  previously. 

Hearing  Examiner:  We  have  been  very  busy 
actually  for  the  last  ten  days.  All  right,  at  the 
proper  time,  Mr.  Sobieski,  you  will,  of  course,  brief 
and  urge  that  point. 

Mr.  Tucker:  I  don't  know  whether  the  record 
shows  that  we  have  offered  this  Exhibit  No.  35  sub- 
ject to  withdrawal.  I  know  that  we  discussed  it.  In 
any  event,  I  now  offer  Exhibit  No.  35. 

Hearing  Examiner :     And  what  is  Exhibit  35  ? 

Mr.  Tucker:  Being  the  lease  referred  to,  the 
lease  about  which  we  have  been  talking  in  the  last 
five  or  ten  minutes. 
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Mr.  Sobieski:  I  have  no  objection.  May  I  make 
the  suggestion,  however,  that  the  Reporter  not  place 
any  marks  on  this  lease  and  let  the  Reporter's  nota- 
tion be  placed  on  a  separate  sheet  of  paper  which 
can  be  clipped  to  this  lease  and  to  the  photostat 
when  it  is  prepared.  [589] 

*     *     * 

Mr.  Dotson :  Very  well.  In  my  practice,  I  repre- 
sent two  or  three  construction  organizations  from 
time  to  time,  one  constantly,  and  also  have  many 
friends  engaged  in  the  real  estate  business. 

One,  in  particular,  who  deals  in  property  in  the 
Paradise  Valley  area,  which  is  the  section  com- 
monly referred  to  as  Las  Vegas,  extending  south 
from  Las  Vegas,  from  about  the  race  track  on  out 
to  maybe  ten  or  fifteen  miles  to  the  southern  part  of 
Las  Vegas. 

I  run  into  him  on  many  occasions  and  we  have 
discussed  this  and  he  has  indicated  to  me  the  price 
at  which  he  sells  the  property  upon  the  transfer  of 
fee  title  and  in  making  any  statement  concerning 
the  value  of  this  land,  it  would  have  to  be  considered 
with  these  facts  in  mind,  what  is  necessary  to  bring 
this  property  of  Mr.  Pierce  into  a  fee  title  and  the 
cost  of  this  particular  function  and  deduct  that 
from  the  value  of  the  land,  and  then  you  have  the 
approximate  value  of  Mr.  Pierce's  interest  or  that 
interest  which  may  ripen. 

Of  my  own  personal  knowledge,  in  an  area  in  the 
next  section  south  of  Mr.  Pierce's  property,  I  was 
discussing  the  purchase  of  an  acre  of  land  for  $2,- 
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500.00.  The  acre  abutted  the  gravel  street  and  had 
no  other  improvements,  no  power  line,  no  water. 
That  is  from  my  own  personal  experience. 

That  is  in  section  36  of  the  same  range  of  town- 
ship. [635  ] 

In  nry  practice,  I  have  an  assistant  named  Dale 
Cook  who  handles  a  great  deal  of  real  estate  trans- 
actions and  also  represents  the  Title  Company,  and 
naturally  over  a  period  of  some  years,  some  two 
years,  I  have  been  associated  with  him  in  these 
matters  from  time  to  time. 

And  this  is  hearsay.  But  in  a  section  which  would 
be  approximately  four  sections  further  out  from 
Las  Vegas  and  three  section  over  to  the  west,  there 
was  a  transaction  involving  a  five  acre  tract.  This 
particular  tract  abutted  Highway  91. 

It  involved  a  frontage  on  the  highway  which 
sold  for  $3,000.00  of  front  feet,  so  that  the  fact 
which,  I  think,  can  pretty  well  be  generally  stated 
with  some  exceptions,  is  that  these  small  tract 
leases,  while  not  transferable  as  simply  as  a  grant 
bargain  and  sale  Deed,  can  be  transferred  still,  and 
they  are  dealt  in,  in  Las  Vegas.  That  is  the  five 
acre  and  two  and  a  half  acre  tracts. 

There  are  several  types.  There  is  also  the  Pittman 
Act  which  allows  you  to  pick  up  160  acres  in  some 
areas,  but  of  course,  none  of  that  is  right  adjacent 
to  Las  Vegas.  Some  of  it  is  out  forty  or  fifty  miles. 

Now,  that  particular  tract  based  upon  the  front 
footage  price,  which  is  on  Highway  91,  some  five 
sections  south  of  the  Flamingo,  which  would  be 
five  miles.  That  is  out  of  Las  Vegas  some  distance; 
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five  miles  from  the  Flamingo  and  the  [636]  Fla- 
mingo is  some  four  miles  from  the  center  of  the 
town. 

Hearing  Examiner:     What  is  the  "Flamingo"? 

Mr.  Dotson:  The  " Flamingo  Hotel"  which  is 
the  first  large  hotel  as  you  go  into  Las  Vegas.  That 
probably  sold  for  a  price  of  something  like  $15,- 
000.00  subject,  of  course,  to  the  transfer  of  the  in- 
terest according  to  the  procedure  which  I  stated 
the  other  day. 

The  agreement  to  withdraw  is  sent  into  the 
Bureau  of  Land  Management  with  a  subsequent 
application  of  the  party  who  might  otherwise  be 
called  "the  purchaser,"  the  relinquishment  stating 
that  they  wish  to  withdraw  in  favor  of  the  pur- 
chaser. 

Hearing  Examiner :  Of  course,  Mr.  Pierce 's  land 
is  not  on  the  highway? 

Mr.  Dotson:  No,  it  isn't  but  it  is  in  an  area 
where  you  could  buy  it  at  $1,500.00  an  acre  and 
hope  to  make  a  profit. 

Hearing  Examiner:  You  are  familiar  with  Mr. 
Pierce's  land? 

Mr.  Dotson:  Yes,  I  know  where  it  is.  In  ob- 
serving the  map  which  Mr.  Tucker  has  put  in  evi- 
dence, I  might  state  that  there  is  now  a  gravel 
avenue  coming  out  of  Las  Vegas  called  "Eastern 
Avenue"  which  is  a  county  road.  Then  three  sec- 
tions down,  there  is  Bond  Road.  That  is  maintained 
in  conversation  around  Las  Vegas  to  be  a  main 
thoroughfare  in  the  development  of  this  Paradise 
Valley  area.  [637] 
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Hearing  Examiner:  Where  does  Paradise  Val- 
ley lead  to,  Mr.  Dotson? 

Mr.  Dotson:  The  east  avenue  comes  in  at  the 
intersection  of  Fremont  and  Charleston  Boulevard, 
which  are  the  two  main  streets  in  Las  Vegas.  It 
comes  south  directly  into  Paradise  Valley. 

This,  according  to  the  map,  is  the  road  going  to 
Boulder  City  and  this  is  Henderson  out  in  that 
area.  This  is  Highway  91  which  comes  south  from 
Los  Angeles.  This  area  in  here  is  what  they  call 
"Paradise  Valley."  I  don't  know  the  exact  limita- 
tions as  far  as  the  boundaries  go. 

Hearing  Examiner:  That  is  between  Boulder 
Highway  and  the  Los  Angeles  principal  highway 
and  about  how  far  from  the  city  ? 

Mr.  Dotson:  The  boundary  of  the  race  track 
would  be  about  two  and  a  half  miles  from  Fremont 
and  Main  Street,  according  to  this  map,  so  this 
is  the  edge  of  the  race  track  property. 

In  this  area  south  of  the  race  track  there  is  quite 
a  large  development.  There  are  several  private 
homes,  the  value  of  which  would  exceed  $15,000.00. 
It  isn't  a  small  home  but  it  isn't  a  large  home. 

Then  Mr.  Pierce's  property  is  two  sections  over 
from  the  race  track  and  about  two  down. 

Hearing  Examiner:  That  is  two  miles  over  and 
two  miles  [638]  down  in  a  southerly  direction? 

Mr.  Dotson:  Yes.  The  other  property  I  spoke  of 
the  other  day,  is  less  than  a  mile  from  Mr.  Pierce's 
property.  It  just  shows  the  development  of  the 
property.  I  think  whether  the  ranch  is  there  or  not 
the  property  would  have  the  same  price. 
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I  intended  to  buy  some  property  out  there  myself 
but  I  have  not  been  able  to  find  anything  I  want. 

Hearing  Examiner :  Well,  now,  how  much  would 
it  cost  Mr.  Pierce  to  sell  a  fee  title  to  that? 

Mr.  Dotson :     May  I  see  the  lease  ¥ 

Mr.  Pierce :     May  I  answer  the  question  ? 

Hearing  Examiner:  No,  I  am  asking  your  at- 
torney now.  We  can  take  your  statement  at  a  later 
time.  Why,  if  Mr.  Pierce  knows  what  it  would  cost 
to  develop  this  into  a  fee  interest  for  transfer 
or  sale,  he  could  state  it. 

Mr.  Dotson :  Well,  before  he  states  that,  I  might 
state  that  there  are  three  methods  under  which  you 
can  obtain  the  fee  title  to  this  small  tract  land.  One, 
there  is  an  acre  rental  which  must  be  paid  regard- 
less and  during  the  period  the  lease  extends,  you 
can  construct  what  they  call  a  homestead  dwelling, 
and  there  are  contractors  who  will  build  that  for 
$1,250.00  on  the  property  or  lease. 

After  you  have  done  that,  you  get  the  approval 
of  the  Bureau  of  Land  Management.  They  come 
down  and  inspect  that,  [639]  and  upon  that  they 
sell  the  land  to  you.  Generally  speaking,  the  price 
per  acre  is  stated,  and  I  know  of  some  priced  at 
$50.00  an  acre. 

Hearing  Examiner:     What  does  that  mean? 

Mr.  Dotson:  That  would  be  the  price  after  you 
put  the  construction  on. 

Hearing  Examiner:     To  whom  is  that  paid  ? 

Mr.  Dotson :  To  the  Government.  Then  you  get  a 
patent. 
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Hearing  Examiner:  What  is  the  difference  be- 
tween a  patent  and  a  fee  ? 

Mr.  Dotson:  The  patent  is  the  absolute  title 
given  by  the  Government.  But  since  this  lease  was 
executed,  as  I  explained  the  other  day,  there  have 
been  these  other  options  that  have  come  up.  The 
Government  will  establish  through  the  San  Fran- 
cisco office  a  purchase  price  at  which  you  can  buy 
this  land  and  nothing  else  need  be  done. 

Then  there  is  this  additional  order  they  call  a 
third  option  by  the  homesteaders,  which  allows  you 
to  drill  a  well  on  the  property.  I  don't  know  if  there 
is  an  additional  price  or  not. 

Congressman  Young  was  very  helpful  to  the 
Homesteaders  and  I  think  he  helped  them  to  work 
out  something. 

Mr.  Pierce:  There  is  100  feet  and  at  $3.00  a 
foot,  it  is  $300.00  and  the  whole  deal  would  cost  me 
$550.00  to  get  the  patent  for  the  land.  [640] 

Hearing  Examiner:  How  long  have  you  had 
this? 

Mr.  Pierce:     Since  1950. 

Hearing  Examiner:  It  isn't  in  default  or  any- 
thing? 

Mr.  Pierce:  No,  it  will  not  be  in  default  until 
December  of  1955. 

Hearing  Examiner:  All  right.  Anything  fur- 
ther? [641] 
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[Endorsed]:  No.  14901.  United  States  Court  of 
Appeals  for  the  Ninth  Circuit.  John  Pierce,  Peti- 
tioner, vs.  Securities  and  Exchange  Commission, 
Respondent.  Transcript  of  the  Record.  Petition  to 
Review  an  Order  of  the  Securities  and  Exchange 
Commission. 

Filed:  November  16,  1955. 

/s/  PAUL  P.  O'BRIEN, 

Clerk  of  the  United  States  Court  of  Appeals  for  the 
Ninth  Circuit. 
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United  States  Court  of  Appeals 
for  the  Ninth  Circuit 

No.  14901 

JOHN  PIERCE, 

Petitioner, 

vs. 

SECURITIES  AND  EXCHANGE  COMMIS- 
SION, 

Respondent. 

PETITION  FOR  REVIEW  OF  ORDER  DENY- 
ING APPLICATION  FOR  REGISTRA- 
TION AS  A  BROKER  AND  DEALER 

To  the  Honorable  the  United  States  Court  of 
Appeals  for  the  Ninth  Circuit: 

The  petition  of  John  Pierce  respectfully  shows: 

1.  This  Petition  for  Review  is  filed  pursuant 
to  the  provisions  of  Section  25  (a)  of  the  Securities 
Exchange  Act  of  1934  (15  U.  S.  C.  78  y). 

2.  Your  Petitioner  resides  in  and  has  his  prin- 
cipal place  of  business  at  Las  Vegas,  Nevada, 
within  the  Ninth  Circuit. 

3.  On  October  28,  1954,  your  petitioner  filed 
with  the  Securities  and  Exchange  Commission  an 
application  for  registration  as  a  broker  and  dealer 
pursuant  to  Section  15  (b)  of  the  Securities  Ex- 
change Act  of  1934  (15  U.  S.  C.  78  (o)   (b)  ).  On 
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November  5,  1954,  the  Securities  and  Exchange 
Commission  ordered  that  a  hearing  be  held,  pur- 
suant to  said  Sec.  15  (b),  on  the  question  of 
denial  of  registration  to  applicant. 

4.  Thereafter,  a  hearing  was  held  before  a  Hear- 
ing Examiner  at  Los  Angeles,  California,  in  Novem- 
ber and  December  1954  pursuant  to  said  order.  At 
said  hearing  it  was  stipulated  that  the  Commission 
might  make  an  order  postponing  the  effectiveness 
of  your  petitioner's  application  for  registration. 
Such  order  was  made. 

5.  On  February  8,  1955,  the  Hearing  Examiner 
filed  in  said  proceeding  a  44  page  Recommended 
Decision  which  recommended  that  your  petitioner's 
application  for  registration  as  a  broker  and  dealer 
become  effective  forthwith. 

6.  Your  petitioner  requested  the  Securities  and 
Exchange  Commission  to  adopt  the  Recommended 
Decision  of  the  Hearing  Examiner  who  heard  the 
evidence. 

7.  On  August  16,  1955,  the  Securities  and  Ex- 
change Commission  adopted  a  9  page  Findings  and 
Opinion  which  did  not  discuss  the  Recommended 
Decision  of  its  Hearing  Examiner,  and  entered  an 
order  denying  your  petitioner's  application  for  reg- 
istration as  a  broker  and  dealer. 

8.  A  Petition  for  Rehearing  has  been  filed  by 
your  Petitioner  but  has  not  been  acted  upon  by  the 
Commission. 
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9.  Petitioner  seeks  review  by  this  Court  of  the 
order  of  the  Securities  and  Exchange  Commission 
dated  August  16,  1955,  denying  his  application  for 
registration  as  a  broker  and  dealer.  Petitioner  is 
an  aggrieved  party  within  the  meaning  of  Section 
25  (a)  of  the  Securities  Exchange  Act  of  1934  and 
alleges  (and  he  urged  to  the  Commission)  that  the 
order  sought  to  be  reviewed  is  contrary  to  law,  is 
based  on  an  opinion  which  misstates  the  facts  de- 
veloped in  the  record,  which  desregards  the  findings 
of  the  Hearing  Examiner  based  on  the  evidence, 
and  that  the  order  is  not  supported  by  the  evi- 
dence. The  penalty  imposed  on  your  applicant, 
who  has  already  been  suspended  over  ten  months, 
is  cruel,  unusual,  and  excessive.  The  Commission's 
Opinion  and  Order  denying  broker  and  dealer  reg- 
istration is  unreasonable  and  arbitrary  and  does 
not  give  the  weight  to  the  Recommended  Decision 
of  the  Hearing  Examiner  (favorable  to  your  Peti- 
tioner) required  by  law  and  the  decisions  such  as 
Universal  Camera  Co.  vs.  N.  L.  R.  B.,  340  U.  S.  474, 
487-496. 

No  previous  application  for  the  relief  sought  in 
this  petition  has  been  made  to  any  court  or  judge. 

Wherefore  your  Petitioner  prays  that  this  Court 
review  said  order  of  the  Securities  and  Exchange 
Commission  dated  August  16,  1955,  and  order  that 
it  be  set  aside  so  far  as  it  denys  your  petitioner's 
application  for  registration  as  a  broker  and  dealer 
pursuant  to  Sec,  15  (b)  of  the  Securities  Exchange 
Act  of  1934. 
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Respectfully  submitted, 

JOHN  G.  SOBIESKI, 
DOUGLAS  L.  HATCH, 
EDWIN  J.  DOTSON, 

By  /s/  JOHN  G.  SOBIESKI, 

Attorneys  for  Petitioner. 

Duly  Verified. 

[Endorsed] :     Filed  October  14,  1955. 


[Title  of  Court  of  Appeals  and  Cause.] 

PETITIONER'S  STATEMENT  OF  POINTS 

To  the  Honorable  the  United  States  Court  of 
Appeals  for  the  Ninth  Circuit: 

Pursuant  to  the  provisions  of  Rule  17  (6)  the 
Petitioner,  John  Pierce,  hereby  files  with  the  Court 
his  statement  of  the  points  on  which  he  intends  to 
rely  and  designation  of  the  record  material  to  the 
consideration  thereof. 

I. 

Points  on  Which  Petitioner  Intends  to  Rely 

a.  The  order  of  the  Commission  issued  August 
16,  1955,  denying  Petitioner's  application  for  regis- 
tration as  a  broker-dealer  is  based  upon  findings 
which  are  contrary  to  the  record  and  are  not  sup- 
ported by  the  evidence.  The  findings  to  which  Peti- 
tioner specifically  objects  are  those  relating  to  his 
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transactions  with  Mr.  "H."  and  those  relating  to 
his  financial  statement.  Petitioner  concedes  that  he 
did  act  as  a  broker- dealer  while  unregistered  and 
now  desires  to  correct  that. 

b.  Said  order  does  not  give  proper  weight,  as 
required  by  law,  to  the  Recommended  Decision  of 
the  Hearing  Examiner  who  heard  the  evidence, 
which  Recommended  Decision  was  favorable  to 
Petitioner. 

c.  The  penalty  imposed  upon  Petitioner,  who  has 
already  been  denied  a  right  to  earn  a  living  as  a 
broker  and  dealer  for  a  period  of  over  eleven 
months  is  cruel,  unusual,  and  excessive. 

Respectfully  submitted, 

JOHN  G.  SOBIESKI, 

DOUGLAS  L.  HATCH, 

EDWIN  J.  DOTSON, 

By  /s/  JOHN  G.  SOBIESKI, 

Attorneys  for  Petitioner. 

[Endorsed] :     Filed  November  22,  1955. 
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No.  14901 
IN  THE 


United  States  Court  of  Appeals 


FOR  THE  NINTH  CIRCUIT 


John  Pierce, 

Petitioner, 

vs. 

Securities  and  Exchange  Commission, 

Respondent. 


PETITIONER'S  OPENING  BRIEF. 


I. 

STATEMENT  OF  PLEADINGS  AND  FACTS 
SHOWING  JURISDICTION. 

This  is  a  Petition  to  Review  an  Order  [R.*  250]  of 
the  Securities  and  Exchange  Commission  (hereinafter 
referred  to  as  the  Commission)  made  on  August  16, 
1955,  denying  Petitioner's  application  for  registration  as 
a  broker-dealer.  Petitioner,  John  Pierce,  resides  in  Las 
Vegas,  Nevada.  [R.  210.]  Section  25(a)  of  the  Se- 
curities Exchange  Act  of   1934   (hereinafter  referred  to 


*References  herein  are  to  the  Transcript  of  Record  which  is  in 
two  volumes.  The  first  volume  is  printed.  The  second  volume, 
to  save  expense,  binds  the  Recommended  Decision  of  the  Hearing 
Examiner,  and  the  Commission's  opinions  in  their  original  form. 
Pages  within  parts  of  Vol.  II  are  indicated  by  a  dash  and  then 
their  number.  Example :  Page  one  of  the  Recommended  Decision 
would  be  [R.  249—1]. 
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as  the  "Act")  (15  U.  S.  C.  /78y)  authorizes  the  Court 
of  Appeals  for  the  Circuit  within  which  the  "aggrieved 
party"  resides  to  "affirm,  modify  and  enforce,  or  set  aside 
such  order  in  whole  or  in  part"  upon  application  filed 
with  the  Court  within  sixty  days  after  the  making  of  the 
order  complained  of.  The  Petition  for  Review  of  the 
Order  of  August  16,  1955,  was  filed  in  this  Court  on 
October  14,  1955.     [R.  247.] 

II. 
STATEMENT  OF  CASE. 

On  October  28,  1954,  John  Pierce,  the  Petitioner  herein, 
filed  an  application  with  the  Commission  for  registration 
as  a  broker-dealer.*  [R.  3-8.]  On  November  5,  1954, 
the  Commission  ordered  that  a  hearing  be  held  at  Los 
Angeles  to  determine  whether  the  application  for  regis- 
tration should  be  denied.  [R.  9-19.]  (As  a  result  the 
application  never  became  effective.) 

A  hearing  was  held  in  November  and  December,  1954, 
before  the  Hearing  Examiner  appointed  by  the  Commis- 
sion. (An  Examiner  with  over  twenty  years'  service  as 
such.)  Both  sides  ^elaborately  briefed  the  case  and  on 
February  8,  1955,  the  Hearing  Examiner  filed  his  44- 
page  Recommended  Decision  which  concluded  that  Pierce's 
application  for  registration  should  "become  effective  forth- 
with." [R.  249—43.]  On  August  16,  1955,  without 
discussing  any  of  the  findings  of  the  Hearing  Examiner 
favorable   to    Pierce,   the   Commission   entered   an   order 


♦Section  15a  of  the  Act  (15  U.  S.  C.  78(o)(a))  requires  regis- 
tration with  the  Commission  of  every  broker  and  dealer  who  uses 
the  mails  in  his  business  except  one  whose  business  is  "exclusively 
intrastate".  Such  registration  automatically  becomes  effective  thirty 
days  after  filing  the  application  therefor  unless  the  Commission 
suspends  or  denies  it  after  a  hearing.     (15  U.  S.  C.  78(o)(b).) 
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denying  registration.  [R.  250.]  On  October  24,  1955, 
the  Commission  denied  a  rehearing  and  denied  request  for 
oral  argument.  [R.  251.]  This  petition  for  review  fol- 
lowed. 

The  order  for  hearing,  dated  November  5,  1954,  as 
supplemented  and  amended  from  time  to  time  by  the 
Commission,  made,  in  general,  the  following  charges: 

a.  That  since  approximately  January  1,  1951, 
Pierce  had  acted  as  a  broker-dealer  without  being 
registered ; 

b.  That  during  said  period  Pierce  was  guilty  of 
fraudulent  conduct  in  approximately  six  transactions; 

c.  That  the  financial  statement  filed  by  Pierce 
with  his  application  understated  his  liabilities  by  ap- 
proximately $3,000. 

Pierce's  position  on  these  charges  is,  and  was,  as  fol- 
lows: 

1.  He  did  act  as  a  broker-dealer  without  registra- 
tion.    (His  application  is  to  correct  that.) 

2.  He  was  not  guilty  of  fraud  in  any  of  the  trans- 
actions. On  this  score  the  Hearing  Officer  found: 
"I  find  no  dereliction  of  duty  or  violation  of  any  of 
our  Acts  chargeable  to  the  Respondent."  [R.  249 — 
32.]  (The  Commission's  order  found  fraud  in  but 
one  transaction.) 

3.  Respondent  did  omit  $3,000  of  liabilities  from 
his  balance  sheet.  He  claims  it  was  inadvertent;  the 
Hearing  Examiner  so  found  [R.  248 — 38,  39]  and 
found  additionally  he  also  inadvertently  omitted  an 
asset  larger  than  the  liability.     [R.  248 — 36.] 

Petitioner's  view  is  that  his  conduct,  in  any  event, 
doesn't  warrant  that  he  be  forever  denied  registration, 


as  the  Commission  apparently  intends.      (Pierce  has  al- 
ready been  denied  registration  for  over  a  year  and  a  half.) 

Furthermore,  it  is  our  view  that  the  one  case  (out  of 
several  hundred  transactions)  in  which  the  Commission 
found  fraud  was  not  a  case  of  fraud. 

The  Commission's  Opinion,  as  previously  mentioned, 
fails  to  discuss  any  of  the  findings  of  the  Hearing  Ex- 
aminer whose  findings  were  favorable  to  Pierce.  In  ad- 
dition, as  will  be  pointed  out  in  detail  hereafter,  the 
Opinion,  wrongly,  we  think,  describes  as  clear  cut  and 
certain  that  which  the  record  (and  the  Hearing  Exami- 
ner's Recommended  Decision)  shows  was  informal  and 
uncertain.  (Nearly  three  years  elapsed  between  the 
transaction  and  the  testimony  about  it.)  Significantly, 
the  Opinion  omits  reference  to  the  favorable  findings  of 
the  Hearing  Examiner  as  to  Pierce's  "responsibility  in 
dealing  with  his  customers."  [R.  249 — 31,  32.]  (Pierce 
had  offered  to  refund  to  a  customer  in  one  case  where 
there  was  a  misunderstanding  and  made  a  refund  in  an- 
other case  where  not  legally  obligated.)  [R.  249 — 31, 
32.]  Significant,  we  think,  is  the  Opinion's  failure  to 
disclose  that  Hayward,  the  customer  in  the  sole  case 
where  it  found  fraud,  was  an  experienced  businessman 
[R.  64]  who  regards  Pierce  as  honest  [R.  93],  who 
never  made  a  complaint  to  the  Commission  [R.  88],  and 
never  even  criticized  Pierce. 

It  is  fundamental  that 

"The    one    who   decides    must    hear."      (Morgan   v. 
United  States,  298  U.  S.  468,  481  (1936).) 
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In  this  case  the  one  who  heard  (the  Hearing  Examiner) 
recommended  for  Pierce. 

Furthermore : 

"The  committee  reports  also  made  it  clear  that  the 
sponsors  of  the  legislation  (the  Administrative  Pro- 
cedure Act)  thought  the  statute  gave  significance 
to  the  findings  of  the  examiner."  ( Universal  Camera 
v.  N.  L.  R.  B.,  340  U.  S.  474,  496.) 

It  is  our  view  that  the  record  shows  the  Commission's 
Order  wrongly  fails  to  "give  significance"  to  the  findings 
of  the  Hearing  Examiner  favorable  to  Pierce. 

III. 
SPECIFICATION  OF  ERRORS. 

A.  The  order  of  the  Commission  issued  August  16, 
1955,  denying  Petitioner's  application  for  registration  as 
a  broker-dealer  is  based  on  findings  which  are  contrary 
to  the  record  and  are  not  supported  by  the  evidence. 

B.  Said  order  does  not  give  proper  weight,  as  re- 
quired by  law,  to  the  Recommended  Decision  of  the  Hear- 
ing Examiner,  who  heard  the  evidence,  which  Recom- 
mended Decision  was  favorable  to  Petitioner. 

C.  The  penalty  imposed  upon  Petitioner,  who  has  al- 
ready been  denied  the  right  to  earn  a  living  as  a  regis- 
tered broker-dealer  for  a  period  of  over  a  year  and  a 
half,  is  cruel,  unusual  and  excessive. 


IV. 
ARGUMENT  OF  CASE. 

A. 

Petitioner's  Transactions  With  Earl  B.  Hayward  Did 
Not  Involve  Fraud. 

The  stock  involved  in  this  transaction  was  stock  of  the 
Las  Vegas  Racing  Corporation.  By  September  of  1951 
the  money  raised  by  the  public  sale  of  stock  was  exhausted 
and  the  race  track  was  uncompleted.  [R.  60.]  In  Janu- 
ary, 1952,  an  involuntary  creditor's  petition  was  filed 
under  Chapter  X  of  the  Bankruptcy  Act.  [R.  60.]  In 
March,  1952,  a  trustee  under  Chapter  X  of  the  Bank- 
ruptcy Act  was  appointed  and  reorganization  followed. 
[R.  61.]  Although  the  track  was  completed  the  reor- 
ganized corporation  failed  in  1954.     [R.  62.] 

(1) 
The    Record    Shows   That   There   Was   No   Fraud. 

Petitioner  claims  that  the  Commission's  Opinion  does 
not  correctly  summarize  the  facts.  The  details  of  the 
Hayward  transaction  are,  as  in  all  cases  where  fraud  is 
charged,  important.  Petitioner  believes  the  fairest  way 
to  present  the  details  is  to  quote  verbatim  the  anaylsis  of 
it  by  the  Hearing  Examiner  found  on  pages  11-24  of  his 
Recommended  Decision  (with  which  Petitioner  agrees). 
(Where  the  Hearing  Examiner  cited  the  typewritten 
transcript  we  have  changed  the  references  to  the  appo- 
priate  page  of  the  printed  record.) 

"Earl  B.  Hayward  Transaction. 

The  testimony  concerning  the  Hayward  purchases 
and  sales  of  the  Racing  Association  stock  is  confus- 
ing. Units  sold  and  total  amounts  are  in  dispute. 
Paragraph  IIB(a)(l)   to   (8)   of  the   Commission's 
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order  alleges  that  Respondent,  in  February,  1952, 
'solicited  and  induced'  Hayward  to  entrust  to  Re- 
spondent, for  the  purposes  of  sale,  1,000  units  of 
Racing  Association  stock  and  that  Respondent  would 
sell  a  portion  thereof  at  $3  per  unit  and  the  balance 
at  $4  per  unit.  It  is  further  alleged  that  Respondent 
sold  the  units  at  $6  each  and  converted  a  portion  of 
the  proceeds  to  his  own  use,  causing  Hayward  to  be- 
lieve that  the  units  had  been  sold  only  for  $3  and 
$4  per  unit.  During  the  public  offering  of  the  Rac- 
ing Association  stock,  Hayward  purchased  through 
Respondent  3,000  units  for  $15,000.  Thereafter,  Re- 
spondent inquired  of  Hayward  if  he  wanted  to  sell 
any  or  all  of  this  stock.  Hayward  said  he  was  not 
interested.     [R.  65-68.] 

The  evidence  discloses  that  Hayward,  who  is  44 
years  of  age,  is  a  competent  business  man,  owns  and 
operates  the  oldest  floor  covering  business  in  Santa 
Barbara,  California,  and  employs  some  50-odd  men 
and  uses  18  trucks  in  his  business.  He  is  also  ex- 
perienced in  the  building  industry  and  can  tell 
whether  real  progress  is  being  made  in  building  a 
race  track.  [R.  107-108.]  In  1951,  a  friend  of  his, 
a  Dr.  Pierson  by  name,  suggested  to  Hayward  that 
they  go  to  Las  Vegas  and  look  over  the  race  track 
then  under  construction  and  buy  stock  in  it  if  they 
liked  it.  Hayward  went  to  Las  Vegas  and  bought 
$15,000  worth  of  units  (a  unit  consists  of  one  share 
of  preferred  and  one  share  of  common  stock  at  a 
price  of  $5  per  unit)  from  Respondent,  who  was  then 
a  salesman  for  the  underwriter.     [R.  61-66.] 

The  evidence  is  clear,  and  I  find,  that  Hayward 
was  neither  solicited  nor  induced  to  purchase  or  to 
sell  these  1,000  units  of  Racing  Association  stock 
from  Respondent,  but  on  the  contrary  the  testimony 
shows  that  it  was  through  his  friend  in  Santa  Bar- 
bara, Dr.  Pierson,  that  '*    *    *    I  became  interested 
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Association  stock),  because  he  was  subsequently  in- 
terested in  a  like  deal,  and  we  went  over  there  (to 
Las  Vegas  from  Santa  Barbara)  together  to  look  at 
the  situation  and  to  buy  stock  if  we  liked  it,  which 
we  did,  and  we  both  (Hay ward  and  Pierson)  bought 
stock  at  that  time.  I  bought  *  *  *  a  thousand 
shares  at  that  time.'     [R.  65.] 

Thereafter,  in  September,  1951,  the  race  track,  not 
having  been  completed  and  the  issuer  had  spent  all 
his  money,  a  creditor's  petition  for  involuntary  bank- 
ruptcy reorganization  under  Chapter  X  of  the  Bank- 
ruptcy Act  was  filed  in  the  Federal  Court  in  Nevada 
in  January,  1952.  At  a  time  shortly  prior  to  these 
dates  Hayward,  with  knowledge  of  the  lack  of  prog- 
ress being  made  in  completing  the  race  track,  became 
dissatisfied  with  his  purchase  and  asked  Respondent 
if  he  would  not  sell  some  of  his  stock  and  get  some 
of  his  money  back,  saying  that  he  wanted  to  'get 
all  out  that  he  could,'  that  he  wanted  to  'get  $5  per 
share  for  them,  what  I  paid  for  them'  and  that  he 
was  interested  in  'getting  out  what  I  had  in  it.'  [R. 
68-69,  99-103.] 

The  evidence  is  clear  that  Hayward  went  to  Las 
Vegas  and  after  looking  the  race  track  over,  de- 
cided to  sell  his  Racing  Association  stock.  He  stated 
that  he  had  become  disturbed  at  developments  at  the 
track  and  the  decision  to  sell  at  that  time  was  his 
own.  T  drew  my  own  opinion  of  the  situation.'  [R. 
96-106.]  Hayward  said  he  decided  to  sell  before  it 
blew  up.  The  Hearing  Examiner  asked  him  if  he 
was  able  to  independently  draw  a  conclusion  as  to 
what  progress  was  being  made  at  the  track  in  com- 
pleting the  facilities  and  he  stated  that  he  was  really 
wised  up  on  these  things.     [R.  107-108.] 
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Respondent  was  not  responsible  in  inducing  Hay- 
ward  to  sell  his  stock.  The  evidence  shows  that  on 
at  least  one  prior  occasion  Hayward  declined  to  sell 
when  Respondent  asked  him  if  he  would  like  to  do 
so  and  in  the  light  of  Hayward's  own  knowledge  of 
construction  business  and  his  concern  at  the  lack  of 
progress  being  made  in  the  completion  of  the  track 
at  Las  Vegas,  I  conclude  that  Hayward  made  up 
his  own  mind  to  sell  his  Racing  Association  stock, 
and  thereafter  he  and  Respondent  '*  *  *  did  settle 
on  an  agreed  amount'  for  the  stock. 

Hayward  testified  [R.  99]  : 

'Q.  When  did  you  settle  on  that  agreed  amount? 
A.  When  I  sent  him  (Respondent)  the  shares  of 
stock  through  the  mail.  I  sent  him  a  thousand  shares, 
and  that  was  the  agreement. 

Q.  What  was  your  agreement?  A.  The  agree- 
ment was  that  I  was  to  get  $3  for  the  first  200  shares 
and  $4  for  the  balance    *    *    *.' 

Shortly  prior  to  February  21,  1952,  Hayward  sent 
certificates  for  1,000  units  of  Racing  Association 
stock  by  mail  from  Santa  Barbara,  California,  to  Re- 
spondent at  Las  Vegas,  Nevada.     [R.  71;  CX  6.] 

Staff  counsel  contends  that  Respondent  told  Hay- 
ward that  he  could  not  sell  the  stock  for  $5  a  share, 
but  that  $3  and  $4  per  unit  was  all  he  could  get.  [R. 
115-122.]  Hayward  stated  that  he  had  no  inde- 
pendent information  concerning  the  price  of  the 
stock  and  that  relying  on  Respondent's  representa- 
tions he,  Hayward,  agreed  to  sell  200  units  at  $3 
per  unit  and  the  balance  at  $4  per  unit.  [R.  99-118.] 
Thereafter,  Hayward  said  he  considered  himself 
bound  by  this  agreement.  Staff  counsel  contends  that 
Respondent  was  to  sell  the  stock  for  Hayward  and 
not,  as  Respondent  testified,  he  would  buy  the  stock 
from  Hayward.     [R.  211-212.] 
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As  a  result  of  observing  witness  Hayward  giving 
his  testimony,  I  feel  that  he  made  little,  if  any,  dis- 
tinction as  to  the  real  meaning  of  the  leading  ques- 
tions put  to  him  by  staff  counsel.  These  leading  ques- 
tions should  have  been  objected  to  as  they  had  a 
tendency  to  lead  the  witness  in  a  field  in  which  he 
had  little  understanding  as  to  brokerage  terms  and 
the  result  was  to  put  words  in  Hayward's  mouth. 
In  referring  to  the  vague  oral  agreement  as  to  how 
much  he  wanted  to  get  for  this  Racing  Association 
stock  which  he  was  turning  over  to  Respondent,  he 
stated  that  after  the  agreement  to  get  $3  a  share  for 
the  first  200  and  $4  a  share  for  the  remaining  800, 
that  this  was  the  arrangement  which  had  been  made 
and  he  was  ready  to  stand  by  it.  [R.  70-71.]  As 
previously  shown,  he  stated  that  the  thing  he  re- 
garded as  important  was  the  fact  that  they  (Hay- 
ward  and  Respondent)  had  settled  on  an  'agreed' 
amount.  [R.  99.]  Hayward  did  not  remember 
whether  these  figures  had  been  suggested  by  Respon- 
dent or  not.  His  specific  reply  was  T  don't  recall 
actually  *  *  *  honestly  I  can't  tell  you.'  [R. 
105,  106.]  Thereafter,  Hayward  stated  that  since 
he  had  an  agreement  with  Respondent,  he  did  not 
consider  it  any  of  his  business  what  Respondent 
sold  the  shares  for  so  long  as  he  got  $3  and  $4  per 
unit.  In  fact,  his  precise  testimony  on  this  point  is 
as  follows  [R.  97-98] : 

'Q.  And  the  oral  arrangement  was  that  you  were 
to  get  $3  for  200  shares  and  $4  for  the  balance,  is 
that  correct?     A.     That  is  right. 

Q.  And  that  was  irrespective  of  what  Mr.  Pierce 
(Respondent)  would  get  for  the  shares,  is  that  cor- 
rect?   A.     That  is  right.' 

The  leading  and  suggested  questions  previously  ad- 
verted to  were  improper  in  that  there  was  no  show- 
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ing  that  witness  Hayward  knew  the  difference  be- 
tween selling  the  stock  to  Respondent  or  having  Re- 
spondent sell  it  for  him.  In  the  one  instance  here, 
there  is  a  principal-dealer  relationship  and  in  the 
other,  there  is  a  broker-agency  relationship,  a  dis- 
tinction with  a  real  difference.  The  legal  responsi- 
bilities in  the  two  different  relationships  are  vastly 
different  and  distinct.  Again,  Hayward  was  hazy 
and  indistinct  in  his  recollections.  This  is  not  an  un- 
usual experience  for  an  energetic  and  busy  man  en- 
gaged in  his  own  business  operations,  yet  on  the 
other  hand,  Respondent,  in  forthright  and  unam- 
biguous fashion,  testified  that  he  told  Hayward  that 
he  'would  buy  the  stock  from  him.'  Specifically  on 
this  point  Respondent  stated: 

'Q.  And  can  you  tell  us  the  conversation  (relat- 
ing to  disposing  of  Hayward's  stock)  ?  A.  Well, 
he  asked  if  I  could  find  or  dispose  of  a  thousand 
shares  of  his  race  track  stock  and     *     *     * 

Q.  When  you  say  shares  *  *  *  A.  Units. 
Units  of  race  track  stock. 

0.  And  what  did  you  tell  him?  A.  Well,  I  said 
that  I  didn't  know.     *    *     * 

0.  Was  this  something  that  you  said  to  him? 
A.  Yes.  One  week  there  would  be  a  rumor  that 
the  stock  was  hard  to  get  because  somebody  said  that 
they  would  finish  the  race  track  and  then  the  next 
week  there  would  be  a  rumor  that  nobody  would  ever 
finish  the  race  track  and  every  other  day  there  seemed 
to  be  a  difference  of  opinion  of  whether  the  stock 
was  desirable  or  not.  However,  I  told  him  that  I 
would  buy  the  stock  from  him  at  the  rate  of  $3  a 
share,  a  unit,  for  200  units  and  $4  a  unit  for  the 
balance  of  the  800  units.     *     *     * 

The  Witness  (Respondent) :  I  said  "Earl  (re- 
ferring to  Hayward)  this  is  net  to  you."     I  said  "Is 
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that  all  right  with  you?"  And  he  (Hayward)  said 
"yes."'     [R.  211-212.] 

Hayward  testified  that  Respondent  stated  in  con- 
nection with  this  somewhat  uncertain  oral  agreement 
[R.  69-70] : 

'Hearing  Examiner:  What  did  he  (Pierce)  say 
to  you  and  what  did  you  say  to  him,  as  near  as  you 
can  recall? 

The  Witness  (Hayward)  :  Well,  of  course,  I 
wanted  as  much  as  I  could  get  of  what  I  paid  for 
it  out  of  the  stock,  and — but  I  think,  as  we  talked, 
he  said,  "well,  first,  if  I  get  you  $3  a  share  for  the 
first  200  shares  and  $4  a  share  for  the  800  shares, 
that's  what  we  will  do." 

And  I  agreed  to  that,  and  that's  what  the  arrange- 
ments were  that  were  made.' 

Thereafter,  Hayward  again  stated  'But  the  thing 
I  think  is  important  is  the  fact  that  we  did  settle  on 
an  agreed  amount.'  [R.  99.]  And  of  further  im- 
portance is  his  statement  that  he  did  not  recall 
whether  the  figures  of  $3  and  $4  per  share  had  ever 
been  suggested  by  Respondent. 

As  a  result  of  reading  all  of  Hayward's  testimony, 
there  is  justification  to  conclude  that  his  vague  oral 
agreement  to  sell  the  stock  to  Respondent  was  such 
that  he  did  not  regard  it  as  his  business  what  the 
latter  sold  the  shares  for  so  long  as  he  got  $3  and 
$4  per  unit.     [R.  94-125.] 

As  an  indication  of  the  witness'  confusion  in  his 
testimony,  staff  counsel  Tucker  asked  the  following 
leading  questions  and  the  witness  gave  the  follow- 
ing replies  [R.  95]  : 

'Q.  Well,  now,  as  I  understand  your  testimony, 
in  those  letters,  Mr.  Pierce  was  to  sell  that  stock  for 
you?    A.    Yes,  sir. 
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0.  You  weren't  selling  it  to  him;  he  was  to  sell 
it  for  you,  is  that  correct?     A.     Yes.' 

One  page  away,  at  page  96,  under  further  recross- 
examination,  defense  counsel  Sobieski  asked  the  fol- 
lowing questions  and  the  witness  gave  the  following 
answers : 

'Q.  And  as  I  understand  it,  your  understanding 
with  Mr.  Pierce  was  that  you  were  to  get  $3  a  share 
for  200  shares,  and  $4  for  the  balance,  is  that  cor- 
rect ?    A.    Yes. 

Q.  And  as  long  as  you  got  that  amount,  you  were 
satisfied,  is  that  correct?     A.     Correct. 

O.  And  you  never  asked  Mr.  Pierce  what  he  sold 
it  for?    A.     No. 

0.     And  he  never  told  you?    A.     No. 

Q.  And  you  weren't  interested  in  what  he  sold 
it  for,  is  that  correct?    A.     No.' 

On  pages  96-98,  the  following  colloquy  between  de- 
fense counsel  and  the  witness  occurred: 

<q  *  *  *  now,  prior  to  the  time  you  decided 
to  sell  these  shares,  Mr.  Hayward,  you  had  become 
disturbed  over  the  developments  in  the  tract,  is  that 
correct?    A.     Yes. 

Q.  So  the  decision  to  sell  at  this  time  was  your 
decision,  is  that — the  one  that  you  had  made?  A. 
That's  right. 

0.  Made  from  your  own  study  of  the  situation? 
A.  My  own  calculation  of  what  I  had  decided  I  had 
better  do. 

Q.     Yes.     A.     Before  it  was  really  too  late. 

sk  sic  sic  sic  sjc  sfc  sfc  ste 

A.     So  I  drew  my  own  opinion  on  the  situation. 
Q.     Well,  now  did  Mr.     *     *     *     when  you  say 
you  drew  your  own  conclusions,  was  this  the  result 
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of  your  investigation  independent  of  Mr.  Pierce?  A. 
My  own  observation.     I  had  been  over  there,  yes. 

0.  Yes  and  then  after  that,  then  you  had  this 
oral  arrangement  with  Mr.  Pierce,  is  that  correct? 
A.     That's  right. 

Q.  And  the  oral  arrangement  was  that  you  were 
to  get  $3  for  200  shares  and  $4  for  the  balance,  is 
that  correct?    A.     That's  right. 

O.  And  that  was  irrespective  of  what  Mr.  Pierce 
would  get  for  the  shares,  is  that  correct?  A.  That's 
right.' 

The  above  conflicting  testimony  indicates  the  dif- 
ficulty a  finder  of  facts  has  in  appraising  the  true 
situation  involved. 

Of  some  importance  in  arriving  at  a  final  determi- 
nation as  to  what  Hayward's  attitude  was  in  this 
transaction  is  the  following  colloquy,  which  occurred 
during  the  course  of  the  proceedings  [R.  102]  : 

'By  Hearing  Examiner: 

Q.  You  said  something  a  while  ago  about  $3  and 
$4  per  share,  *  *  *  "irrespective  of  what  Mr. 
Pierce  was  to  get  for  the  shares."  I  think  that  was 
in  answer  to  a  question  put  to  you  by  Mr.  Sobieski, 
"$3  or  $4  irrespective  of  what  Mr.  Pierce  was  to 
get  for  the  shares."  Was  that  your  understanding? 
You  didn't  care  whether  he  sold  them  for  $10  or 
$20,  just  so  you  got  $4,  is  that  your  testimony? 
*    *    *    That  is  all  I  want  to  know.    A.     Yes.' 

Commission  counsel  also  states  that  at  no  time 
did  Respondent  disclose  to  Hayward  the  price  at 
which  he  sold  Hayward's  1,000  units  to  purchasers 
Fox  and  Ramlos  at  South  Gate,  California.  As  above 
shown,  Hayward  testified  that  he  never  asked  Re- 
spondent what  he  had  sold  the  shares  for.  If,  in 
effecting  these  transactions  with  Hayward,  Respon- 
dent acted  as  principal-dealer,  and  I  find  that  he  did, 
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there  was  no  burden  thrust  upon  him  to  make  the 
voluntary  disclosure  to  Hayward.  Hayward's  testi- 
mony that  he  did  not  care  if  Respondent  sold  the 
units  at  $10  or  $20  per  share  overweighs  any  other 
verbal  agreement  between  Respondent  and  Hayward 
which,  at  best,  is  uncertain  and  vague.  The  verbal 
agreement,  as  the  result  of  its  vagueness  and  uncer- 
tainty, is  contrary  to  the  greater  weight  of  the  credi- 
ble testimony  of  the  parties  involved  herein. 

The  Commission's  order  alleges  that  this  trans- 
action is  a  fraudulent  one  and  that  Respondent  con- 
verted certain  proceeds  from  the  sale  of  these  units 
to  his  own  use.  The  facts  which  follow  do  not  jus- 
tify this  conclusion. 

I  find,  and  the  evidence  shows,  that  Hayward,  pur- 
suant to  the  verbal  understanding,  sent  to  Respon- 
dent certificates  for  1,000  units  of  the  Racing  Asso- 
ciation stock  on  March  3,  1952,  and  that  Respondent 
sent  Hayward  a  letter  enclosing  a  $600  payment  for 
part  of  the  shares  [CX  1;  R.  66-73.]  By  March 
28,  1952,  Respondent  had  sold  all  of  Hayward's 
1,000  units  and  had  received  a  total  of  $6,000.  On 
May  14th,  Respondent  sent  Hayward  a  check  for 
$800,  which  was  dishonored  for  insufficient  funds. 
[CX  3;  R.  72.]  This  was  also  in  part  payment  for 
the  shares.  Thereafter,  Respondent  made  this  check 
good  in  September,  1952.  As  previously  shown, 
Hayward  testified  that  some  time  prior  to  September, 
1952,  Respondent  told  him  that  he  had  sold  the 
stock  and  that  there  would  be  a  delay  in  paying 
Hayward  the  balance  due  Hayward.  Hayward  stated 
that  it  was  agreeable  to  him  since  he  knew  he  would 
get  his  money  and  he  was  willing  to  grant  Respon- 
dent a  delay  in  paying  the  balance  of  the  money  due 
him.  [R.  84.]  There  is  credible  testimony  that 
Hayward  agreed  to  regard  the  money  due  him  from 
Respondent  as  a  loan.     [R.  213-214.] 
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The  Witness  (Pierce):  My  best  recollection  is 
that  I  went  to  Santa  Barbara  to  give  him  (Hay- 
ward)  the  $800  for  this  check;  it  was  very  nearly 
around  that  date  and  I  discussed  the  balance  of  the 
money  with  him  there. 

******** 

Q.  Now,  at  that  time,  did  you  have  a  discussion 
with  Mr.  Hayward?     A.     Yes,  I  did. 

Q.  And  what  is  your  best  recollection  as  to  what 
was  said  by  you  and  by  Mr.  Hayward  in  this  dis- 
cussion? A.  I  explained  to  Earl  that  I  wanted  to 
borrow  the  balance  of  the  money  that  he  had  com- 
ing to  him  and  I  asked  him  if  it  would  be  possible 
for  me  to  do  that  and  he  said  that  it  would  be  all 
right. 

Hearing  Examiner:  How  much  was  that  balance, 
Mr.  Pierce,  do  you  recall  it? 

The  Witness:     $2400. 

Hearing  Examiner:  That  was  what  was  left 
after  you  paid  him  the  $800  in  cash? 

The  Witness :     $800  and  $600. 

jIs******* 

The  Witness:     That  is  right.' 

This  testimony  should  be  compared  with  Hay- 
ward's  above  testimony  in  connection  with  this  same 
transaction  [R.  84]  : 

<q  *  *  *  ]\/[r  pierce  talked  to  you  either  in 
person  or  over  the  phone,  and  in  which  he  said  that 
there  would  be  a  delay  in  paying  you  the  balance  of 
the  money  coming  to  you?  *  *  *  A.  Yes,  that's 
right. 

Q.  And  what  did  you  say  to  that,  Mr.  Hayward? 
A.     It  was  agreeable  to  me.     I  knew  I  would  get  it. 

Q.  You  were  willing  to  grant  him  the  delay,  is 
that  correct?    A.     Yes.' 
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No  further  payments  were  made  to  Hayward  until 
about  June,  1954,  when  Respondent  paid  him  $200 
and  gave  Hayward  a  note  for  the  balance  due  of  ap- 
proximately $2,200.  After  the  time  of  the  giving  of 
this  note  in  June,  1954,  Hayward,  after  consulting 
his  attorney,  executed  a  statement  that  all  his  claims 
against  Respondent  had  been  settled.  [RX  1;  R.  73- 
83.] 

In  the  light  of  the  aforementioned  testimony,  al- 
though contradictory  in  part  and  confusing  and  in- 
decisive in  other  parts,  I  find  that  the  evidence  is 
insufficient  to  hold  that  Respondent  converted  to  his 
own  use  any  of  Hayward's  units  of  Racing  Associa- 
tion stock,  or  the  monies  resulting  from  the  sale 
thereof.  Hayward  is  a  competent,  successful  and 
shrewd  business  man.  It  appears  that  Hayward,  re- 
gardless of  some  preliminary  statements  appearing 
in  the  record,  was  not  actually  concerned  at  what 
price  Respondent  sold  his  shares  for.  I  cannot  con- 
clude that  Respondent  was  acting  as  an  agent  in 
this  situation.  On  the  contrary,  it  appears,  and  I  so 
find,  that  Respondent  was  acting  as  a  principal  and 
he  was  selling  shares  at  a  prior  fixed  and  determined 
price.  The  mere  fact  that  Hayward  testified  that  he 
was  'satisfied'  with  the  transaction  and  that  he  be- 
lieved Respondent  was  'honest'  [R.  93,  96]  and  fur- 
thermore that  he  made  'no  complaint'  [R.  88]  to  the 
S.  E.  C.  about  this  matter  is  of  little  significance, 
for  if  Respondent  actually  mislead  Hayward  and 
acted  other  than  as  a  principal  or  dealer  I  would, 
without  hesitation,  conclude  that  the  dealings  involved 
a  breach  of  confidence.  Mr.  Hayward  is  an  experi- 
enced business  man  and  the  charges  of  fraud  involved 
in  this  transaction,  in  the  light  of  the  record  testi- 
mony, have  not  been  proven. 
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In  conclusion,  I  find  that  Respondent  did  not  act 
as  an  agent  and  broker  for  Hayward  and  that  the 
evidence  is  insufficient  to  hold  that  he  engaged  in  the 
sale  of  securities  by  manipulative,  deceptive  and  other 
fraudulent  devices  in  contravention  of  Section  15(c) 
(1)  of  the  Exchange  Act  of  1934  and  of  certain 
rules  thereunder,  nor  did  he  engage  in  acts,  prac- 
tices and  any  course  of  business  which  operated  as  a 
fraud  and  deceit  upon  the  said  Earl  B.  Hayward  in 
willful  violation  of  Section  10(b)  of  the  Exchange 
Act  of  1934  and  certain  rules  thereunder." 

The  foregoing  well-reasoned  and  judicial  analysis  of 
the  record  by  an  experienced  Hearing  Examiner,  who 
heard  the  evidence,  clearly  shows  there  was  no  fraud. 
We  adopt  it  as  our  argument. 

(2) 
The    Contrary    Findings    of   the    Commission    Are    Not    Sup- 
ported   by    the    Record. 

(a)  The  Commission's  Opinion  found  a  mistatement 
as  follows:  Applicant  represented  "to  Mr.  H.  in  Feb- 
ruary, 1951  (sic,  the  Commission  probably  meant  1952) 
[R.  250 — 5]  that  he  could  not  obtain  $5  per  unit  for 
Racing  Association  stock  although  he  knew  that  Mr.  F. 
and  his  associates  were  definitely  desirous  of  acquiring 
from  him  for  $12,000  to  $15,000  units  at  $6  per  unit 
*  *  *"  [R  250 — 7.]  Only  by  ignoring  a  large  part 
of  the  evidence,  and  misstating  or  distorting  the  rest,  can 
support  be  found  for  this  finding.  This  finding  rests 
solely  on  a  vague  statement  by  an  unreliable  witness,  Mr. 
Fox. 

The  Hearing  Examiner  says  this  of  Fox's  testimony: 
"Mr.  Fox,  an  elderly  druggist,  changed  his  testimony  on 
many  occasions  and  in  consequence  of  these  vacillations, 
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I  attach  little  credence  to  his  testimony.  He  appeared 
to  be  not  only  confused,  but  actually  to  know  few  of  the 
details  concerning  this  transaction."  [R.  249 — 27.]  With 
reference  to  the  Terry  Drilling  Company  transaction,  oc- 
curring only  a  year  before  the  hearing  (and  thus  two 
years  after  the  disputed  statement)  the  Hearing  Exami- 
ner says  this :  "The  record  discloses  that  Mr.  Fox  was 
hazy  or  unclear  as  to  exactly  what  happened.  He  fre- 
quently used  the  expression  T  gained  the  impression'  and 
the  like  in  testifying."  [R.  249—29.]  "Most  of  these 
Fox  statements  appear  to  be  his  own  indistinct  conclu- 
sions— not  facts  which  he  remembers."     [R.  249 — 30.] 

Mr.  Fox  first  referred  to  the  statement  in  answering 
a  question  as  to  how  much  he  told  Pierce,  in  November, 
1951,  that  he  was  willing  to  invest  right  then,  that  No- 
vember. 

"Q.  Do  you  recall  how  much  you  wanted  to 
buy  at  that  time?  A.  Mrs.  Fox  and  I  decided  that 
we  would  probably — 

Mr.  Sobieski:  Object  as  calling  for  a  conclusion 
from  the  witness,  hearsay. 

0.  (By  Mr.  Tucker)  :  Is  there  something  you 
told  Mr.  Pierce  about  it?    A.     Yes. 

Q.  All  right,  what  did  you  say  to  him  about  it? 
A.  We  had  decided  we  would  allocate  twelve  to 
fifteen  thousand  dollars  for  stock  in  the  Las  Vegas 
Racing  Association."     [R.  154.] 

Thus,  if  Fox  did  make  such  a  statement  to  Pierce  he 
was  talking  about  how  much  money  he  was  willing  in 
November,  1951,  to  spend  in  November,  1951. 

In  January,  1952,  an  involuntary  bankruptcy  reorgani- 
zation of  the  Racing  Association  was  instituted.  [R.  60.] 
In  the  face  of  such  an  event,  Pierce  could  not  have  been 


—20— 

justified  in  relying  on  any  verbal  statement  of  Fox's  in- 
tentions, made  in  November,  regardless  of  how  firm  and 
clear  cut  they  were,  which  these  were  not. 

Pierce  did  make  a  sale  to  Mr.  Fox  in  February,  1952. 
The  circumstances  of  this  sale  show  clearly  that  Pierce 
was  not  then  acting  on  the  alleged  statement  and  at  that 
time  did  not  have  any  reason  to  do  so.  The  sale  was 
made  pursuant  to  a  specific  request  in  February.  Pierce's 
letter  of  February  21,  1952,  to  Fox  states  the  stock  was 
sent  "pursuant  to  your  request,"  and  later,  "pursuant  to 
our  telephone  conversation."  [R.  45.]  Further,  Pierce 
wrote,  "Therefore,  if  you  or  any  of  your  friends  want 
any  additional  units,  please  advise  me  at  your  earliest 
convenience  and  I  will  attempt  to  purchase  same  for  you." 
[R.  46.]  Fox  also  mentioned  this  phone  call  in  a  some- 
what vague  sort  of  way. 

"0.  With  respect  to  Exhibit  6  and  prior  to  the 
receipt  by  you  of  Exhibit  6,  did  you  have  any  con- 
versation with  Mr.  Pierce  about  further  purchase  of 
stock  in  the  Association  at  or  about  that  time?  A. 
Mr.  Tucker,  which  is  Exhibit  6? 

Q.  The  yellow  one  dated  February  21.  A.  I  see. 
Oh,  yes,  I  talked  to  him. 

Q.  When  and  where  did  you  talk  to  him,  to  the 
best  of  your  recollection?  A.  I  think,  I  know  I 
talked  to  him  on  long  distance  over  the  phone. 

Q.  About  when  was  that?  A.  It  might  have 
been  along  in  June. 

Q.  I  was  referring  to  at  or  about  February  21. 
A.     You  mean  regarding  this? 

Q.  Regarding  that.  A.  Well,  I  must  have  talked 
to  him  a  few  days  before  February  21. 
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O.     Can  you  recall  specifically?     A.     I  can't,  Mr. 
Tucker.     That's  three  years."     [R.  158.] 

Thus,  it  appears  that  the  stock  Fox  bought  in  February, 
1952,  was  purchased  in  accordance  with  a  telephone  con- 
versation that  month  and  not  pursuant  to  the  alleged 
statement  of  November,  1951.  The  parties  did  not  act 
on  the  alleged  statement.  Did  they  still  believe  it  a  valid 
statement  of  intentions?  The  sentence  in  Pierce's  letter 
of  February  21,  1952,  to  the  effect  that  Fox  should  let 
him  know  if  he  wanted  "any  additional  units"  [R.  46] 
is  eloquent  testimony  that  they  did  not.  Pierce  does  not 
say  when  you  want  any  more;  he  says  if  you  do.  Note, 
that  at  this  time  Pierce  had  at  least  500  more  shares  avail- 
able [R.  41],  and  Fox's  total  expenditures  were  only 
$6,000.     [R.  149,  163.] 

Thus,  the  charge  of  fraud  against  Mr.  Pierce  for  tell- 
ing Mr.  Hayward  in  early  1952  that  the  price  of  $5  per 
unit  for  1,000  shares  was  not  obtainable  because  he  al- 
legedly knew  Fox  wanted  to  buy  $15,000  worth  collapses 
as  not  supported  by  the  evidence.  We  have  shown  that 
the  evidence  the  statement  was  ever  made  was  weak;  that 
if  it  was  made  the  witness  testified  it  referred  to  how 
much  he  desired  in  November,  1951,  to  spend  in  Novem- 
ber, 1951;  and  that  all  reliance  which  might  have  been 
placed  on  it  in  November,  1951,  was  destroyed  by  the 
bankruptcy  proceeding  against  the  Racing  Association  in 
January,  1952.  We  have  further  shown  that  Fox  and 
Pierce  in  their  next  transaction  (Feb.,  1952)  acted  with- 
out reference  to  the  statement  and,  in  fact,  in  a  manner 
indicating  that  it  had  never  been  made. 
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(b)  The  Commission's  Finding  that  Pierce  undertook 
to  secure  for  Mr.  Hayward  the  best  price  obtainable  for 
Hay  ward's  stock  [R.  250 — 6]  is  contrary  to  the  record. 
This  matter  was  analyzed  at  length  in  the  Hearing  Ex- 
aminer's Recommended  Decision  quoted  above.  He 
closely  questioned  Hayward  on  this  after  considering  all 
the  evidence,  oral  and  documentary.  The  following  ques- 
tion and  answer  appear  decisive: 

"Q.  (By  Hearing  Examiner)  :  — Was  that  your 
understanding?  You  didn't  care  whether  he  sold 
them  for  $10  or  $20  just  so  you  got  $4,  is  that 
your  testimony?  That  is  all  I  want  to  know.  A. 
(By  Mr.  Hayward):     Yes."     [R.  102.] 

If  Hayward  "didn't  care"  whether  Pierce  sold  the 
shares  for  $10  or  $20  so  long  as  he  himself  got  $4  per 
share  it  obviously  couldn't  be  fraud  for  Pierce  to  sell 
the  shares  at  $6.  This  is  fully  analyzed  by  the  Hear- 
ing Examiner.  But  since  the  Commission's  entire  case 
rests  on  this  point,  this  decisive  testimony  of  the  customer 
involved,  ignored  in  the  Commission's  Opinion,  deserves 
mention. 

B. 

The  Error  in  the  Financial  Statement  Was  Not 

Wilful. 

The  facts  are  correctly  set  forth  in  the  Hearing  Ex- 
aminer's analysis  of  the  evidence,  which  analysis  shows 
the  omission  wasn't  wilful.  Petitioner  here  adopts  those 
findings  [pp.  32-39]  of  the  Recommended  Decision  as 
his  argument,  changing  the  page  references  to  conform 
to  the  printed  Record. 
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"Financial  Statement. 
Assets  and  Liabilities  as  of  October  26,  1954. 

The  December  1,  1954  amendment  to  the  Com- 
mission's order  alleges  that  the  statement  of  financial 
condition,  dated  October  26,  1954,  filed  with  the  Com- 
mission on  October  28,  1954,  as  part  of  the  appli- 
cation for  registration,  omitted  liabilities  in  the 
amount  of  $3,000.  Respondent  listed  miscellaneous 
liabilities  at  $500.  The  statement  which  he  filed  fol- 
lows: 

Financial  Statement 

of 

John   Pierce 

October  26,  1954 

Assets 

Cash  $  3,000.00 

House  and  Furniture 

1021  Bracken,  Las  Vegas  20,000.00 

Cadillac  Automobile  5,500.00 

Jewelry  &  Miscellaneous  3,500.00 

Showboat  Hotel  Inc.  Stock  2,100.00 


Total  Assets  $34,100.00 

Liabilities 

Mortgage  on  house  $  9,000.00 

Mortgage  on  car  1,500.00 

Misc.  500.00 


Total  Liabilities  $11,000.00 

Net  Worth  $23,100.00 
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State  of  California,  County  of  Clark,  ss. 

John  Pierce,  being  sworn,  deposes  and  says:  The 
foregoing  financial  statement  is  true  and  correct  to 
the  best  of  my  knowledge  and  belief. 

/s/  John  Pierce 
John  Pierce 

Subscribed  and  sworn  to  before  me  this  26th  day 
of  October,  1954. 

Edwin  J.   Dotson 

Notary  Public  in  and  for  said  County  and  State. 
Seal  My  Comm.  Expires  2/19/58 

Commission's  counsel  contends  that  the  statement 
of  unsecured  liabilities  of  $500,  instead  of  $3,000,  is 
a  material  misstatement  and  that  it  tended  to  con- 
ceal from  the  Commission  the  fact  that  the  obligation 
to  witness   Hayward  was   still   unpaid.      Respondent 
concedes  that  the  liabilities  should  be  stated  at  $3,000, 
but  that  the  omissions  from  the  financial  statement 
were  inadvertent  and  not  willful.     He  also  contends 
that  he  inadvertently  omitted  from  the  statement  a 
government  lease  and  option  owned  by  him  of  a  value 
of  at  least  equal  to  the  omitted  liabilities.    Staff  coun- 
sel urges  that  Mr.  Burr,  of  the  Los  Angeles  office, 
had  previously  told  Respondent   [R.  140]   that  there 
was  outstanding  a  debt  to  Hayward  in  the  amount 
of  approximately  $2,400  and  that  the  omission  was 
not  an  oversight  and  could,  and  should,  have  been 
corrected  in  the  subsequent  financial  statement  which 
was  filed.     He  also  urges  that  a  financial  statement 
appended    to    any    application    for    registration    is    a 
public  record  and  its  use  is  not  confined  to  the  limited 
purpose  of  the  Commission's  own  information,  but 
that  it  may  be  relied  upon  by  the  public  in  determin- 
ing, among  other  things,  the  amount  of  credit  that 


—25— 

may  be  safely  extended  to  the  Registrant,  or  the  ex- 
tent to  which  transactions  in  securities  or  other  trans- 
actions depended  upon  his  current  ability  to  respond 
financially  should  be  entered  into. 

It  should  be  noted  at  this  time,  however,  that  this 
is  merely  an  application  for  registration  and  the 
public  is  not  at  this  time  relying  on  these  statements. 
I  shall  discuss  this  aspect  at  greater  length  shortly. 
Respondent,  during  the  course  of  the  proceedings, 
recognized  the  necessity  for  filing  a  corrected  state- 
ment.    [R.  214,  215.]     His  testimony  follows: 

'By  Mr.  Sobieski: 

0.  Mr.  Pierce,  with  reference  to  the  financial 
statement  which  is  attached  to  your  application  for 
registration,  the  item  of  indebtedness  shows  under 
the  heading  of  "Miscellaneous"  the  sum  of  $500.  Do 
you  intend  to  file  an  amendment  to  your  application? 
A.  Yes,  I  do,  as  soon  as  we  get  through  with  the 
hearing. 

Q.  And  the  correct  figures  should  be  approxi- 
mately $3,000,  is  that  correct?    A.     Yes,  sir.' 

Respondent,  as  aforesaid,  forgot  to  include  in  the 
financial  statement  an  asset  consisting  of  a  five-year 
Lease  Under  Small  Tract  Act  covering  five  acres  of 
land  near  Las  Vegas,  Nevada.  [CX  35;  R.  215.] 
This  lease  was  sent  to  one  Fox  about  August  25, 
1953  as  security  for  an  obligation  owed  by  Respon- 
dent to  Fox,  but  it  was  not  formally  assigned.  [R. 
228,  229.]  In  the  lease,  there  is  a  prohibition  against 
assignment  without  the  consent  of  the  United  States. 
It  contains  a  further  provision  that  the  lessee  may 
purchase  the  described  land  after  one  year  from  its 
date  if  he  has  complied  with  the  terms  of  the  lease 
and  has  made  certain  improvements  on  the  land. 
[CX  35.]  Respondent  testified,  and  there  is  other 
evidence  in  the  record  indicating  that  this  leasehold 
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interest  could  ripen  into  a  fee  interest  by  the  build- 
ing of  a  small  inexpensive  house  thereon  or  by  drill- 
ing a  well  at  an  estimated  cost  of  $250.  Respondent 
says  he  intends  to  take  all  necessary  steps  in  short 
order  to  get  the  fee  title  to  this  lease.     [R.  225-242.] 

Assuming,  without  conceding  for  the  time  being, 
that  this  five-year  lease  is  an  asset  which  can  be  used 
in  the  financial  statement,  I  find  that  properties,  and 
interests  in  properties  of  this  kind,  are  dealt  in  with 
some  degree  of  regularity  in  the  Las  Vegas  area  and 
that  interests  such  as  these  have  substantial  value  if 
the  property  is  well  located.  This  tract  is  well  lo- 
cated. Informed  statements  were  made  in  the  record 
that  similar  tracts  in  nearby  areas  were  selling  vari- 
ously from  $1500  to  $2000  an  acre.4 

I  find  that  when  and  if  a  small  amount  of  money 
is  spent  to  ripen  the  lease  to  this  tract  of  land  into  a 
fee  interest,  that  the  property  has  a  conservative 
value  of  at  least  $7,500. 

Rule  X-15B-8  requires  that  an  application  for  reg- 
istration as  a  broker-dealer  be  accompanied  by  a 
notarized  report  of  financial  condition  in  such  de- 
tail as  will  disclose  the  nature  and  amount  of  assets 
and  liabilities  and  the  net  worth  of  the  broker-dealer, 
as  of  the  date  within  thirty  days  of  the  date  on  which 


4See  Dotson's  statement  [237-242  and  elsewhere]  and  other 
credible  testimony  [R.  216-217].  During  the  course  of  the 
proceedings,  the  Hearing  Officer  indicated  that  he  proposed  to 
visit  and  view  the  tract  of  land  in  question  with  an  informed 
broker  of  the  Las  Vegas  area.  He  did  so,  accompanied  by 
Mr.  Dave  McCoig,  a  well  known  and  respected  Las  Vegas 
real  estate  broker,  and  found  the  tract  of  land  level,  with  no  gullies 
or  gulches,  and  located  in  the  Paradise  Valley  area  near  the  Race 
Track  and  not  far  from  the  famed  Strip,  the  site  of  the  famous 
hotels  and  gambling  casinos,  and  also  found  that  expensive  resi- 
dences were  in  use  and  under  construction  nearby.  Mr.  McCoig 
stated  that  the  property  had  a  value,  in  his  estimation,  of  not  less 
than  $2,000  an  acre  and  probably  more.  This  estimate  was  based 
on  recent  sales,  so  he  stated. 
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the  report  is  filed.  Ordinarily,  applicants  for  regis- 
tration are  not  engaged  in  business  as  brokers-dealers 
and  consequently  the  net  capital  rule  (X-15C3-1)  is 
not  applicable  to  them.  However,  the  reports  of 
financial  condition  are  analyzed  in  the  light  of  that 
rule,  for  the  purpose  of  determining  whether  the  ap- 
plicant would  be  able  to  comply  with  it,  if  and  when 
he  commences  business.  This  rule  states  that  net 
capital  shall  be  deemed  to  mean  the  net  worth  of  the 
broker-dealer,  that  is,  the  excess  of  assets  over  lia- 
bilities adjusted  by  certain  items,  one  of  which  is  fixed 
assets  or  assets  which  cannot  be  readily  converted 
into  cash  including,  among  other  things,  real  estate 
less  any  indebtedness  secured  thereby. 

Questions  have  arisen  as  to  whether  an  applicant 
must  show  all  of  his  assets  and  liabilities  or  only 
those  relating  to  his  broker-dealer  business  and  the 
concensus  seems  to  be  that  Rule  X-15B-8  would  ordi- 
narily require  a  broker  or  dealer  to  disclose  in  his 
statement  of  financial  condition  the  nature  and 
amount  of  his  assets  and  liabilities  relating  only  to 
his  business  as  a  broker  or  dealer,  provided,  how- 
ever, that  if  he  has  other  assets  or  liabilities,  not  re- 
lating to  his  business  and  the  excess,  if  any,  of  such 
liabilities  over  such  assets  would  materially  aflect 
his  net  worth  then  he  would  be  required  to  disclose 
also  the  amount  of  such  excess. 

For  example,  if  an  applicant  has  $3,000  in  liabili- 
ties not  relating  to  his  broker-dealer  business  and 
$7,500  worth  of  assets  not  relating  to  his  broker- 
dealer  business,  such  assets  and  liabilities  would  not 
have  to  be  disclosed  because  the  liabilities  do  not  ex- 
ceed the  assets.  If,  however,  those  liabilities  are 
found  to  relate  to  his  business  as  a  broker-dealer 
failure  to  disclose  them  would  be  in  violation  of  Rule 
X-15B-8.     However,  if  they  were  disclosed,  the  ap- 
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plicant's  net  worth,  as  then  shown,  may  not  be  ma- 
terially different  from  that  previously  disclosed  since 
he  would  be  entitled  to  include  in  the  report  a  suf- 
ficient amount  of  assets  not  relating  to  his  business 
as  a  broker-dealer  to  offset  the  previously  undisclosed 
liabilities. 

On  the  basis  of  the  balance  sheet  submitted  as  at 
October  26,  1954,  and  assuming  that  Respondent 
was  subject  to  Rule  X-153C-1,  if  the  capital  were 
computed  according  to  Rule  X-15C3-1,  Respondent's 
capital  would  be  $2,890  and  his  aggregate  indebted- 
ness $2,000,  so  that  he  would  be  within  the  require- 
ments of  the  Rule. 

On  the  basis  of  including  in  his  assets  the  five-acre 
tract  of  land  located  in  Paradise  Valley,  reasonably 
near  the  famous  Strip  in  Las  Vegas,  where  the  well 
known  hotels  and  gambling  casinos  are  located,  at  a 
value  of  $5,000,  and  showing  as  liabilities  an  amount 
of  $3,000,  his  net  capital  would  be  $390  and  his  ag- 
gregate indebtedness  $4,500  and  he  also  then  would 
be  in  compliance  with  the  Rule. 

Rule  X-153C-1  requires  that  the  indebtedness  shall 
not  exceed  2000%  on  a  broker's  net  capital. 

Where  we  find  a  broker-dealer,  whose  financial 
statement,  when  submitted  under  Rule  X-15B-8  in 
support  of  his  application  for  registration,  the  analy- 
sis of  which,  based  upon  Rule  X-153C-1  shows  an 
impairment  in  capital,  it  is  customary  to  alert  the 
Regional  Administrator  in  whose  jurisdiction  the  ap- 
plicant may  be  in,  and  have  him  require  the  applicant 
to  make  such  changes  in  the  financial  statement  as 
the  circumstances  seem  to  warrant. 

At  any  rate,  the  financial  statement  as  of  the  pres- 
ent date  is  inadequate.  An  amendment  to  the  state- 
ment would  be  necessary  to  bring  it  into  focus.  Re- 
spondent so  concedes  and  urges  that  it  was  through 
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inadvertence  that  the  omission  to  list  additional  liabili- 
ties occurred.  In  the  light  of  the  foregoing,  there 
appears  to  be  insufficient  evidence  to  justify  a  find- 
ing of  willfulness  within  the  purview  of  our  statutes 
and  I  so  find." 

C. 

The  Public  Interest  Does  Not  Require  Denial  of 
Petitioner's  Registration. 

The  findings  on  pages  39-43  of  the  Hearing  Exami- 
ner's Recommended  Decision  properly  develop  this  point. 
They  are  as  follows: 

"Willfulness. 
As  previously  set  forth  on  pages  9  and  10  of  these 
findings,  I  finally  conclude  that  certain  of  the  actions 
of  Respondent  in  connection  with  his  purchase  and 
sale  of  securities  for  the  account  of  others  as  a  broker 
at  a  time  when  he  was  not  registered  with  the  Com- 
mission pursuant  to  Section  15(b)  of  the  Act  is  will- 
ful. The  reasons  assigned  therefor  are  set  forth  in 
footnote  3  on  page  10.  In  engaging  in  such  a  course 
of  conduct  in  the  purchase  and  sale  of  securities  by  the 
use  of  the  mails  and  other  instrumentalities  of  inter- 
state commerce,  after  having  been  admonished  on  sev- 
eral occasions  by  Mr.  Burr,  of  the  Los  Angeles  Se- 
curities and  Exchange  Commission  office,  that  he 
should  register,  he  displayed  a  somewhat  callous  dis- 
regard of  the  consequences  of  his  acts  and  assumed 
the  legal  responsibilities  arising  from  such  conduct 
while  he  was  engaged  in  the  business  as  a  broker  and 
dealer  without  registration.  In  addition  to  the  afore- 
mentioned cases  defining  wilfullness,  the  Commission, 
in  several  other  cases,  has  defined  this  term  and  has 
generally  taken  the  view  that  gross  carelessness,  heed- 
lessness, callous  and  reckless  disregard  of  the  conse- 
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quences  of  one's  acts,  certain  types  of  ignorance  and 
indifference  and  culpable  acts  of  omission  are  sufficient 
to  justify  a  finding  that  Respondent's  statutory  viola- 
tions are  willful.5  Even  though  he  did  not  have  a 
great  many  transactions  in  such  capacity,  nevertheless 
the  transactions  which  he  consummated  were  in  viola- 
tion of  the  Securities  Act  of  1933,  as  well  as  the  Ex- 
change Act  of  1934  and  the  Commission's  Rules  and 
regulations  thereunder.  Other  than  the  aforesaid  will- 
ful acts,  I  do  not  find  that  any  other  willful  violations 
have  occurred. 

Staff  counsel  urges  that  the  weight  of  all  of  the 
evidence  in  these  proceedings  is  such  as  to  impel  the 
conclusion  that  the  public  interest  requires  a  denial  of 
Respondent's  application  to  register.  Respondent,  on 
the  other  hand,  through  his  able  counsel,  urges  that 
no  penalty  should  be  invoked  in  view  of  all  of  the 
circumstances  in  this  proceeding,  since  Respondent  has 
been  exposed  to  a  long  and  costly  proceeding,  that  he 
has  learned  the  errors  of  his  ways  and  that  these  pro- 
ceedings have  forcibly  impressed  upon  Respondent  the 
necessity  for  being  completely  above  board  in  the 
conduct  of  any  securities  transactions.  It  is  fur- 
ther urged  that  the  staff  of  the  Commission  has  ex- 
amined many  of  Respondent's  transactions  and  they 
have  come  up  with  only  six  questioned  ones  and  these 
have  been  shown  to  be  not  improper. 

It  is  conceded  that  Respondent,  for  a  period  of  time, 
operated  as  a  broker  and  dealer.  However,  he  now 
asks  the  opportunity  to  correct  this  and  register  with 
the  Commission  in  order  to  be  permitted  to  earn  a  liv- 
ing in  the  brokerage  business. 


5Leedy,  Wheeler  &  Co.,  16  S.  E.  C.  299 ;  In  the  Matter  of  Roscn- 
fcld,  S.  E.  C.  Act  Release  No.  4656;  Securities  and  Exchange 
Corporation,  2  S.  E.  C.  760. 
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Public  Interest. 

Even  though  Respondent  may  have  been  guilty  of 
willful  violation  of  certain  provisions  of  the  Securities 
Act,  his  application  for  registration  as  a  broker  and 
dealer  may  not  be  denied  unless  such  action  is  found 
to  be  in  the  public  interest.6 

Denial,  revocation  or  expulsion  is  a  means  of  pro- 
tecting the  public  interest  against  the  activities  of  ap- 
plicants, brokers  and  dealers  who  may  violate  the  law. 
Its  primary  purpose  is  to  prevent  repetition  of  un- 
lawful activities  by  denying  the  right  of  applicant, 
broker  or  dealer  to  make  use  of  the  mails  and  other 
instrumentalities  of  interstate  commerce  to  effect 
transactions  involving  the  purchase  or  sale  of  securi- 
ties. In  arriving  at  a  final  determination  as  to  what 
action  is  required  in  the  public  interest  in  this  case, 
I  have  noted  the  apparent  sincerity  of  the  applicant  to 
do  what  is  right  and  what  may  be  required  of  him 
under  our  statutes  hereafter.  I  have  carefully  ob- 
served the  demeanor  of  the  applicant  and  other  wit- 
nesses who  testified  during  these  proceedings.  I  find 
much  of  the  evidence  susceptible  to  conflicting  inter- 
pretations. While  I  have  noted  no  deliberate  attempt 
to  mislead,  nevertheless  the  memory  of  certain  wit- 
nesses was  hazy  and  at  other  times  their  testimony 
was  downright  confusing.  In  fact,  direct  statements 
made  by  certain  witnesses  at  one  time,  especially  the 
testimony  given  by  Fox  and  others,  were  subsequently 
contradicted  in  part  by  themselves  at  a  later  time  dur- 
ing the  proceedings.  In  consequence,  I  have  been 
obliged  to  carefully  note  the  demeanor  and  forth- 
rightness  of  all  the  witnesses  at  the  time  they  were 
on  the  stand  and  my  findings  and  conclusions  have 


GBond  &  Goodzvin,  Inc.,  Sec.  Release  No.  5343 ;  Van  Alstyne, 
Noel  &  Co.,  22  S.  E.  C.  p.  180  (1946)  ;  Ira  Haupt  &  Co.,  23  S.  E. 
C.  606  (1946). 
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been  arrived  at  on  the  basis  of  what  I  regard  as  re- 
liable, probative  and  substantial  record  testimony.  In 
doing  so,  I  realize  that  the  Commission  is  not  limited 
by  the  strict  rules  as  to  the  admissibility  of  evidence, 
which  prevails  in  suits  between  private  parties.7  I 
have  not  been  unmindful  that  the  more  liberal  practice 
of  admitting  testimony  (and  such  was  the  case  here), 
the  more  imperative  the  obligation  to  preserve  the  es- 
sential rules  of  evidence  by  which  rights  are  asserted 
or  defended.8  Findings  of  fact  are  often  inferential 
in  nature  resulting  from  a  conclusion  to  be  drawn 
from  a  multitude  of  related  facts.  On  the  one  hand, 
it  has  been  necessary  to  weigh  certain  conflicting  state- 
ments against  the  statements  of  others  and  to  con- 
sider the  evidence  as  a  whole  in  arriving  at  a  final  de- 
termination as  to  whether  the  public  interest  requires 
that  the  Respondent  be  denied  his  broker-dealer  appli- 
cation for  registration. 

Final  Conclusion. 

I  assume  that  since  the  hearing  in  this  matter  in 
November,  1954,  Respondent  has  not  engaged  in  the 
purchase  and  sale  of  securities  as  a  broker  and  dealer. 
In  consequence,  his  application  for  registration  has 
been  deferred  accordingly  and  will  continue  to  be  de- 
ferred until  the  present  denial  proceedings  have  been 
resolved.  The  question  arises  as  to  whether  applicant 
should  be  permitted  to  fully  escape  the  consequences 
of  his  own  wilful  acts  when  he  was  acting  as  a 
broker-dealer  without  being  registered.  Even  though 
applicant  concedes  that  he  acted  as  a  broker-dealer 
when  he  should  have  been  registered  with  the  Com- 
mission, and  since  his  acts  in  this  respect  must  be 


77.  C.  C.  v.  Baird,  194  U.  S.  25. 

8I.  C.  C.  v.  Louisville  and  Nashville  Railroad,  227  U.  S.  93. 
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viewed  either  as  the  result  of  deliberate  or  reckless 
conduct,  I  would  ordinarily  be  inclined  to  find  that 
some  adverse  action  would  be  warranted  under  the 
circumstances,  such  as  a  denial  for  a  short  period  of 
time,  say  for  instance,  thirty  days  without  preju- 
dice to  his  filing-  a  subsequent  application  for  regis- 
tration. I  do  not,  however,  make  this  recommenda- 
tion, for  it  would  appear  that  Respondent  has  not 
only  learned  the  errors  of  his  ways,  but  these  pro- 
ceedings have  been  lengthy  and  costly  and  further- 
more, since  his  application  for  registration  has  been 
postponed  for  a  considerable  period  of  time  as  a  re- 
sult of  these  proceedings,  I  conclude  that  the  public 
interest  would  not  necessarily  be  served  by  the  im- 
position of  any  additional  penalty.  In  the  light  of 
the  foregoing,  I  do  not  find  that  the  public  interest 
requires  a  denial  of  his  application  to  register.  I 
find,  however,  that  the  public  interest  will  be  served 
by  permitting  this  application  to  become  effective 
forthwith." 

D. 

The  Commission's  Order  Does  Not  Give  Proper 
Weight,  as  Required  by  Law,  to  the  Recom- 
mended Decision  of  the  Hearing  Examiner. 

The  decision  of  the  Supreme  Court  in  the  leading  case 
of  N.  L.  R.  B.  v.  Universal  Camera  Co.,  340  U.  S.  474 
(1951),  reversed  a  decision  of  the  Board  that  (as  here) 
was  inconsistent  with  the  findings  of  the  man  who  heard 
the  evidence.     The  court  stated: 

"The  committee  reports  also  made  it  clear  that  the 
sponsors  of  the  legislation  (the  Administrative  Pro- 
cedure Act)  thought  the  statute  gave  significance  to 
the  findings  of  the  examiner." 

340  U.  S.  474,  496. 
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«*  *  *  on  matters  where  the  Hearing  Commis- 
sioner having  heard  the  evidence  and  seen  the  wit- 
nesses is  best  qualified  to  decide,  the  agency  should 
be  reluctant  to  disturb  his  findings  unless  error  is 
clearly  shown." 

340  U.  S.  474,  494. 

This  decision  begins  to  face  the  facts  of  life  so  far 
as  Administrative  agencies  are  concerned.  According  to 
Professor  Cooper  of  the  University  of  Michigan  Law 
School  (consultant  to  one  of  the  Hoover  Commission 
Task  Groups)  it  is  the  Securities  and  Exchange  Commis- 
sion's practice  for  the  Commission  not  to  read  the  record 
but  to  rely  on  a  digest  prepared  by  its  staff.  (41  A.  B.  A. 
Jour.  705,  707,  Aug.,  1955.)  The  learned  professor  com- 
ments that  this  practice: 

"Often,  decision  depends  on  the  weight  to  be  ac- 
corded conflicting  testimony.  It  seems  entirely  likely 
that  a  carelessly  prepared  digest  (or,  much  worse, 
a  digest  prepared  with  the  hope  of  sustaining  a  find- 
ing supporting  the  Commission's  contentions)  might 
lead  to  a  different  decision  than  would  be  obtained 
if  the  digest  had  been  carefully  and  accurately  pre- 
pared— or  if  decision  were  made  by  one  who  had 
heard  the  witnesses,  or  read  their  testimony  in  full. 

This  case,  it  is  thought,  illustrates  the  great  dif- 
ficulty that  inheres  where  the  members  of  the  agency 
must  rely  on  the  judgment  and  judicial  abilities  of 
junior  staff  assistants  to  weigh  the  evidence." 

It  thus  appears,  in  S.  E.  C.  practice,  that  the  Recom- 
mended Decision  may  be  a  mere  straw  man.  The  real 
"weighing  of  the  record,"  according  to  the  learned  pro- 
fessor, apparently  rests  on  the  "judgment  and  judicial 
abilities  of  junior  staff  assistants."     But  counsel  for  the 
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aggrieved  party  never  get  to  see  this  private  memoran- 
dum on  which  the  Commission's  decision  rests.  It  will 
be  noted  that,  in  the  case  at  bar,  the  Commission's  Opin- 
ion stated: 

"The  hearing  examiner  recommended  that  the  ap- 
plication for  registration  be  permitted  to  become  ef- 
fective *  *  *  Our  findings  are  based  upon  an 
independent  review  of  the  record."     [R.  250 — 4.] 

Significantly,  that  was  the  final  reference  in  the  opinion 
to  the  Hearing  Examiner. 

Similarly,  the  Opinion  did  not  mention  the  arguments 
in  our  brief.  Pierce's  counsel  has  never  seen  that  "in- 
dependent review"  of  the  record.  The  Commission  has 
not  had  the  benefit  of  the  comments  of  counsel  for  Pierce 
on  the  "independent  review"  on  which  Pierce's  fate  rests. 
This  is  the  sort  of  procedure  that  Professor  Cooper  casti- 
gates. "The  result  is  decision  second  hand,  twice  re- 
moved."    (41  A.  B.  A.  Jour.  705,  706.) 

The  Hearing  Examiner,  besides  being  a  man  of  wide 
experience,  acts  publicly.  Counsel  are  advised  of  his 
findings.  Consequently  it  accords  with  American  prin- 
ciples of  justice  that  his  findings,  and  not  a  private  staff 
memorandum,  should  be  the  real  basis  of  the  decision. 

We  must  never  forget  the  principle  that 

"The  one  who  decides  must  hear." 

Morgan   v.    United   States,   298   U.    S.   468,    481 
(1936). 

It  is  recognized  that  it  is  difficult  for  agencies  to  be 
judicial  in  fact.  Professor  Schwartz,  of  New  York  Uni- 
versity, writes: 

"But  the  purpose  of  securing  truly  independent  ju- 
dicial determinations  is  subverted  by  the  possession 


—36- 

by  the  agencies  of  executive  functions.  Agencies 
cannot  be  expected  to  decide  cases  before  them  with 
that  'cold  neutrality  of  an  impartial  judge'  of  which 
Burke  speaks  when  it  is  they  who  have  instituted 
the  proceedings  against  the  private  party,  and  they 
who  have  the  burden  of  presenting  the  case  against 
him." 

69  Harv.  L.  Rev.  963  (1956). 

It  can  be  assumed  that  the  Supreme  Court  was  aware 
of  these  dangers  to  the  judicial  process  when  it  ruled 
that  the  agency  cannot  ignore  the  findings  of  the  Hear- 
ing Examiner.  After  all,  he  is  the  one  man  in  the  Ad- 
ministrative process  who  is  in  a  position  where  he  can 
act  like  a  judge.  A  comparison  of  the  Recommended 
Decision  in  this  case  with  the  Commission's  Opinion 
shows,  in  his  decision  only,  "the  cold  neutrality  of  an 
impartial  judge." 

In  the  present  case  the  findings  of  the  Hearing  Ex- 
aminer, favorable  to  Pierce,  weren't  even  discussed  in  the 
Commission's  Opinion  denying  registration.  Apparently 
no  weight  was  given  to  the  Hearing  Examiner's  findings. 
This  is  contrary  to  law  and  to  the  decisions.  The  way 
for  this  Court  to  uphold  the  rule  of  law  and  the  new 
importance  of  the  Hearing  Examiner,  is  to  modify  the 
Commission's  Order  so  as  to  grant  registration  in  ac- 
cordance with  the  Hearing  Examiner's  recommendation. 
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E. 

The  Penalty  Already  Imposed  on  Pierce  Is  More 
Than  Enough.  Further  Penalty  Through  Fur- 
ther Denial  Is  Unwarranted. 

This  point  was  covered  thoroughly  in  the  Hearing  Ex- 
aminer's Recommended  Decision.  Since  then,  however, 
Pierce  has  been  denied  registration  for  an  additional 
year,  which  makes  the  argument  for  no  further  penalty 
all  the  more  pursuasive. 

The  purpose  of  registration,  we  must  assume,  is  to 
protect  the  investing  public.  But  here  there  is  no  show- 
ing that  the  public  now  needs  protection  from  Pierce. 
Although  exhibits  filed  in  the  case  showed  that  Pierce 
had  engaged  in  several  hundred  transactions  since  1951, 
the  Commission  now  claims  only  one  of  these  to  involve 
fraud.  (The  Hearing  Examiner  found  no  fraud.)  In 
that  case,  Hayward's,  occurring  in  early  1952,  the  cus- 
tomer consented  that  the  funds,  which  were  not  paid  over, 
be  regarded  as  a  loan.  Hayward,  an  experienced  business 
man,  who  knew  the  facts,  regards  Pierce  as  honest.  Fur- 
thermore, as  the  Hearing  Examiner  found,  Pierce  took 
a  responsible  attitude  towards  his  customers.  The  Hear- 
ing Examiner  pointed  out  that  Pierce  made  a  refund,  in 
one  case,  although  not  required  to  do  so,  and  in  another 
case  offered  to  do  so  when  a  misunderstanding  apparently 
had  occurred.  The  proceedings  in  this  case  have  obvi- 
ously cost  Pierce  several  thousands  of  dollars.  They  have 
also  been  a  liberal  education  to  him  as  to  S.  E.  C.  regu- 
lations. There  appears  no  proper  basis  for  any  infer- 
ence he  would  injure  anyone  in  the  future.  Pierce  de- 
sires to  register  and  comply  with  the  S.  E.  C.  regula- 
tions. It  appears  to  us  that  further  penalties,  after  a  year 
and  a  half  of  suspension,  would  be  arbitrary,  cruel  and 
unusual  and  not  in  the  public  interest. 
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V. 
CONCLUSION. 

The  Commission's  Order  dated  August  16,  1955,  should 
be  modified  to  bring  it  into  accord  with  the  Recommended 
Decision  of  the  Hearing  Examiner  who  heard,  and  un- 
derstood, the  evidence.  Petitioner's  application  for  reg- 
istration should  be  ordered  to  be  permitted  to  become 
effective. 

Respectfully  submitted, 

John  G.  Sobieski, 
Edwin  J.  Dotson, 
By  John  G.  Sobieski, 

Attorneys  for  Petitioner. 
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In  the  United  States  Court  of  Appeals 
for  the  Ninth  Circuit 


No.  14901 


John  Pierce,  petitioner 

v. 

Securities  and  Exchange  Commission,  respondent 


PETITION  TO  REVIEW  AN  ORDER  OF  THE  SECURITIES  AND 
EXCHA NQE  COMMISSION 

BEIEF  FOE  RESPONDENT 


NATURE   OF   APPEAL 

Petitioner,  John  Pierce,  seeks  to  have  this  Court 
set  aside  an  order  of  the  Securities  and  Exchange 
Commission  (the  "Commission")  denying  him  regis- 
tration under  Section  15  (b)  of  the  Securities  Ex- 
change Act  of  1934  (the  "1934  Act"),  15  U.  S.  C. 
§  ISo  (b),1  and  the  right  to  do  business  (other  than 
an  exclusively  intrastate  business)  as  a  broker  and 
dealer    in    securities.     The    Commission    found    that 


1  The  provisions  of  the  Securities  Act  of  1933  and  the  Securities 
Exchange  Act  of  1934,  and  the  Commission's  rules  and  regulations 
thereunder,  involved  herein  are  set  forth  in  the  Appendix,  pp. 
S3— 38,  infra. 

(1) 


petitioner's  course  of  conduct  prior  to  his  application 
for  registration  was  such  that  it  would  be  contrary 
to  the  public  interest  to  permit  him  to  engage  in  the 
securities  business  with  members  of  the  public,  in- 
cluding permission  to  act  as  a  broker  handling  the 
accounts  of  others.  Petitioner  now  seeks  from  this 
Court  the  authorization  which  the  Commission  denied 
him. 

JURISDICTION 

The  Commission's  order  was  entered  on  August  16, 
1955  (R.  250.10)  .2  The  petition  for  review  was  filed 
on  October  14,  1955  (R.  247).  Petitioner  resides  in 
Las  Vegas,  Nevada  (R.  210).  This  Court  has  juris- 
diction to  review  the  Commission's  order  under  Sec- 
tion 25  (a)  of  the  1934  Act,  15  IT.  S.  C.  §  78y  (a). 

COUNTERSTATEMENT   OF   THE   CASE 

Section  15  (a)  of  the  1934  Act,  15  IT.  S.  C.  §  78o 
(a),  requires  prior  registration  with  the  Commission 
of  everyone  who  acts  as  a  broker  or  dealer  in  secu- 
rities (other  than  in  an  exclusively  intrastate  business 
or  with  respect  to  certain  exempted  securities  not  in- 
volved here)  and  who  uses  the  mails  or  instrumentali- 
ties of  interstate  commerce  in  his  transactions.    Reg- 


2  "R."  refers  to  the  two  volumes  of  the  Transcript  of  Record,  the 
first  of  which  is  printed.  The  second  volume  consists  of  the  multi- 
lithed  Recommended  Decision  of  the  Hearing  Examiner  and  the 
Commission's  Findings,  Opinions  and  Orders.  These  multilithed 
documents  are  referred  to  by  the  transcript  record  page  number  of 
each  document  followed  by  a  period  and  then  the  original  num- 
ber of  the  particular  page  involved.  Thus,  page  10  of  the  Com- 
mission's Findings,  Opinion,  and  Order  of  August  16,  1955,  con- 
tained in  Volume  II  of  the  Transcript  of  Record,  is  referred  to  as 
R.  250.10. 


istration  is  achieved  through  an  application  filed  with 
the  Commission  pursuant  to  Section  15  (b)  of  that 
Act,  15  U.  S.  C.  §  78o  (b),  which  becomes  effective 
after  a  short  period  of  time  unless  the  Commission, 
after  notice  and  opportunity  for  hearing,  orders  that 
the  application  be  denied  for  reasons  set  forth  in 
that  subsection.  Section  15  (b)  requires  denial  of 
registration,  inter  alia,  if  the  Commission  finds  that 
the  applicant  has  wilfully  made  false  or  misleading 
statements  in  his  application  with  respect  to  any 
material  fact  or  has  been  temporarily  or  permanently 
enjoined  by  any  competent  court  from  engaging  in 
practices  connected  with  the  purchase  or  sale  of  any 
security,  or  has  wilfully  violated  any  provision  of  the 
Securities  Act  of  1933  or  the  Securities  Exchange  Act 
of  1934,  or  any  rule  or  regulation  thereunder,  and 
finds  that  denial  is  in  the  public  interest. 

It  is  not  disputed  that  for  three  years  prior  to 
the  filing  of  the  instant  application  petitioner  en- 
gaged in  business  as  a  securities  broker  and  dealer 
in  violation  of  Section  15  (a)  of  the  1934  Act.  Both 
the  Hearing  Examiner  and  the  Commission  found 
that  these  violations  were  wilful,  and  petitioner  does 
not  challenge  those  findings. 

During  that  period  petitioner  was  warned  several 
times  by  Mr.  Charles  R.  Burr,  Assistant  Regional 
Administrator  in  charge  of  the  Commission's  Los 
Angeles  Branch  Office,  that  he  was  violating  the  1934 
Act  and  was  advised  to  file  an  application  for  regis- 
tration if  he  desired  to  continue  in  business  as  a  secu- 
rities broker  and  dealer  (R.  137-142).  Petitioner, 
however,   represented  to   Mr.   Burr,   and   falsely   so, 


that  he  was  trading  for  his  own  account  only,  and 
that  he  was  not  engaged  in  business  as  a  broker  or 
dealer  (R.  139). 

On  May  7,  1954,  petitioner  finally  filed  an  appli- 
cation for  registration  (CX  30,  Tr.  Doc.  64) .3  There- 
after, in  June  of  1954,  the  Commission  instituted 
proceedings  to  determine  whether  petitioner  should 
be  permitted  to  be  registered.  On  the  day  before 
the  scheduled  hearing,  August  3,  1954,  petitioner  with- 
drew his  application  (R.  221-2).  It  appears  that 
even  while  this  application  was  pending,  and  there- 
after, petitioner  continued  to  act  as  a  securities 
broker-dealer  in  violation  of  the  1934  Act.  (See  CX 
9,  22-27,  Tr.  Docs.  43,  56-61.) 

On  October  7,  1954,  the  Commission  instituted  an 
action  in  the  United  States  District  Court  for  the 
District  of  Nevada  to  enjoin  petitioner  from  continu- 
ing to  engage  as  a  securities  broker  and  dealer  in 
violation  of  Section  15  of  the  1934  Act.  S.  E.  C.  v. 
Pierce,  D.  Nev.,  Civil  Action  No.  70.4  Thereafter, 
on  October  28,  1954,  defendant  filed  the  instant  ap- 
plication for  registration,  and  resisted  the  entry  of 
any  injunctive  order  on  the  ground,  inter  alia,  that 
such  injunction  would  be  prejudicial  to  his  applica- 


3  The  reference  is  to  the  Commission's  Exhibit  included  in  its 

ificate  of  Transcript  of  Record,  and  to  the  transcript  docu- 
ment number  assigned  thereto. 

4  It  appears  also  that  previously,  or  August  18,  1953,  the  Cali- 
fornia Commissioner  of  Corporations  had  issued  a  ''Desist  and 
Refrain  Order"  against  Pierce  for  engaging  in  business  as  a 
broker  and  dealer  without  being  licensed  to  do  so,  in  violation 
of  the  state  Corporations  Code.  See  Exhibit  1  to  Burr  affidavit 
of  <  )ctober4, 1954,  in  the  above  action. 


tion  before  the  Commission.  (Defendant's  Answer, 
filed  Nov.  12,  1954.)  No  in j  miction  has  been  issued 
in  that  action;  for  on  September  23,  1955,  a  stipula- 
tion was  entered  into,  and  approved  by  the  court,  to 
the  effect  that  the  Commission's  motion  for  a  pre- 
liminary injunction  would  be  removed  from  the  cal- 
endar with  the  understanding  that  the  court  would 
entertain  and  grant  a  motion  for  a  permanent  injunc- 
tion during  that  time  if  Pierce  engaged  in  any 
further  violation  of  Section  15  of  the  Act.  The  stip- 
ulation provided  also  that  after  nine  months  the 
District  Judge  would  entertain  a  motion  to  dismiss 
the  action  if  said  motion  were  supported  by  Pierce's 
affidavit  that  he  had  not  engaged  in  any  violations  of 
Section  15  during  that  period.  The  nine  months' 
period  recently  expired.  At  this  writing  no  motion 
has  been  filed.5 

As  xireviously  noted,  the  instant  application  was 
filed  shortly  after  the  institution  of  the  Commission's 
action  for  an  injunction  (R.  7,  9).  On  November  5, 
1954,  the  Commission  instituted  proceedings  pursuant 
to  Section  15  (b)  of  the  1934  Act  to  determine 
whether  the  application  should  be  permitted  to  be- 
come effective  or  should  be  denied  (R.  9).  In  addi- 
tion to  the  aforementioned  violations  of  the  registra- 
tion requirements  of  Section  15  (a)  of  the  1934  Act, 
the  Order  for  Proceedings  referred  to  information 
reported  by  the  Commission's  staff  to  the  effect  that 

5  These  facts  of  official  record  have  relevance,  inter  alia,  to 
petitioner's  assertion  that  he  was  "unmolested"  until,  acting  on 
the  advice  of  counsel,  he  decided  to  "regularize"  his  activities 
and  register,  and  that,  having  done  the  right  thing,  he  has  now- 
had  "the  book  thrown  at  him"  (R.  36) . 


Pierce  had  been  fraudulent  and  deceitful  in  his  trans- 
actions with  and  on  behalf  of  customers  in  violation 
of  Section  17  (a)  of  the  Securities  Act  of  1933  (the 
"1933  Act"),  15  U.  S.  C.  §  77q  (a),  Section  10  (b) 
of  the  1934  Act  and  Rule  X-10B-5  thereunder,  15 
U.  S.  C.  §78j  (b),  17  C.  F.  R.  §  240.10b-5,  and  Sec- 
tion 15  (c)  (1)  of  the  1934  Act  and  Rule  X-15C1-2 
thereunder,  15  IT.  S.  C.  §  78o  (c)  (1),  17  C.  F.  R. 
§  240.15cl-2,  and  that  the  financial  statement  con- 
tained in  his  application  for  registration  was  false 
and  misleading  in  violation  of  Section  15  (b)  of  the 
1934  Act  and  Rule  X-15B-8  thereunder,  15  U.  S.  C. 
§  78o  (b),  17  C.  F.  R.  §  240.15b-S  (R.  9-21). 

Hearings  were  held  before  Edward  C.  Johnson, 
the  Hearing  Examiner  designated  in  the  Commis- 
sion's Order,  in  Los  Angeles,  California,  in  November 
and  December  of  1954.  On  November  26,  1954,  Pierce 
consented  to  postponement  of  the  effectiveness  of  reg- 
istration pending  final  determination  of  the  question 
of  denial.  By  order  dated  November  29,  1954,  the 
Commission  accepted  his  consent  (R.  249.2,  249.:4). 

On  February  8,  1955,  the  Hearing  Examiner  filed 
his  Recommended  Decision  (R.  249).  He  found,  and 
noted  that  Pierce  himself  had  conceded,  that  from 
August  of  1951  until  October  of  1954  Pierce  had  done 
business  as  a  securities  broker  and  dealer  without 
registration  in  wilful  violation  of  the  1934  Act.  He 
found,  however,  no  violations  of  the  anti-fraud  provi- 
sions of  Section  17  (a)  of  the  1933  Act,  and  Sections 
10  (b)  and  15  (c)  (1)  of  the  1934  Act,  and  Rules 
X-10B-5  and  X-15C1-2  thereunder  (R.  249.11- 
249.32).     The  financial  statement,  in  his  opinion,  was 


inaccurate  in  understating  Pierce's  unsecured  liabil- 
ities; but  he  did  not  believe  that  there  was  sufficient 
evidence  of  a  wilful  violation  of  Section  15  (b)  and 
Rule  X-15B-8  (R.  249.32-249.39).  He  concluded  that 
the  public  interest  did  not  require  denial  of  registra- 
tion, observing  that  Pierce  had  been  "forthright"  in 
his  testimony,  had  " learned  the  errors  of  his  ways," 
had  suffered  enough  from  the  cost  and  duration  of 
the  proceedings  and  the  postponement  of  registration, 
and  that  in  the  circumstances  no  "additional  penalty" 
was  warranted  (R.  249.16,  249.42-249.44). 

The  Commission's  Division  of  Trading  and  Ex- 
changes filed  extensive  exceptions  to  the  Hearing  Ex- 
aminer's Recommended  Decision  (Tr.  Docs.  24,  25). 
In  response,  Pierce's  counsel  declined  to  answer  par- 
ticular exceptions  and  arguments  of  the  staff,  re- 
quested adoption  of  the  Recommended  Decision,  and 
objected  to  any  review  of  the  findings  of  the  Hearing 
Examiner  (Tr.  Doc.  27).  Moreover,  his  counsel  did 
not  seek  oral  argument  before  the  Commission  (R. 
251.3). 

The  Commission  made  an  independent  review  of 
the  record,  and  on  August  16,  1955,  issued  its  Find- 
ings, Opinion  and  Order  denying  Pierce's  application 
for  registration  (R.  250).  The  Commission  found 
that  Pierce  not  only  had  wilfully  violated  Section 
15(a)  of  the  1934  Act  in  doing  business  as  a  broker 
and  dealer  in  hundreds  of  transactions  during  a 
period  of  several  years  immediately  preceding  his 
application  without  being  registered,  but  had  also 
wilfully  violated  the  previously  mentioned  anti-fraud 
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provisions  of  the  1933  and  1934  Acts  in  his  dealings 
with  a  customer.  It  found  further  that  his  omission 
to  disclose  substantial  liabilities  in  the  financial  state- 
ment in  his  application  was  also  wilful  and  rendered 
that  statement  materially  false  and  misleading.  The 
Commission  concluded  that  the  public  interest  re- 
quired denial  of  the  application. 

Thereafter,  Pierce  sought  and  obtained  an  exten- 
sion of  time  beyond  the  normal  five  day  period  in 
which  to  file  a  petition  for  rehearing6  (Tr.  Docs.  29- 
31).  That  petition  was  not  filed  until  September  26, 
1955  (R.  22-37). 

On  October  14,  1955,  while  the  petition  for  rehear- 
ing was  still  pending  before  the  Commission,  Pierce 
filed  the  instant  petition  for  review  of  the  Commis- 
sion's order  of  August  16,  1955.  Thereafter,  on  Octo- 
ber 24,  1955,  the  Commission  filed  its  Memorandum 
Opinion  and  Order  denying  the  petition  for  rehearing 
(R.  251). 

ARGUMENT 

Preliminary  Statement 

The  proceedings  before  the  Commission  involved 
petitioner's  fitness  to  do  business  as  a  broker  and 
dealer  in  securities  on  behalf  of  and  with  members  of 
the  investing  public.  The  nature  of  the  securities 
business  is  such  that,  as  a  practical  matter,  the  aver- 
age customer  must  and  generally  does   place   great 


6  Rule  XII    (e)    of  the  Commission's  Rules  of  Practice,   17 
C.  F.  R.  §  201.12  (e). 
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reliance  upon  the  honesty  and  integrity  of  the  broker- 
dealer  with  whom  he  does  business.  Securities  are 
not  ordinary  commodities — such  as  food  or  clothing — 
whose  value  the  average  customer  may  be  in  a  posi- 
tion to  appraise  fairly  accurately.  Rather,  in  the 
words  of  Congress,  securities  are  in  a  very  real  sense 
''intricate  merchandise." 7  The  business  of  trading 
in  them  "is  one  in  which  opportunities  for  dishonesty 
are  of  constant  recurrence  and  ever  present.8  The 
business  was  "considered  one  peculiarly  in  need  of 
regulation  for  the  protection  of  the  investor."9  The 
state  "blue  sky  laws"  having  been  regarded  as  inade- 
quate, federal  regulation  was  provided.10 

This  case  involves  an  important  aspect  of  the  fed- 
eral regulation — namely,  the  registration  or  licens- 
ing of  persons  who  desire  to  engage  in  the  securities 
business  (other  than  in  an  exclusively  intrastate  busi- 
ness) and  who  use  the  mails  or  instrumentalities  of 
interstate  commerce  in  their  transactions.  (Section 
15  (a)  of  the  1934  Act.)  Responsibility  is  placed  upon 
the  Commission  to  see  to  it  that  persons  who  have  been 
guilty  of  specified  derelictions  reflecting  adversely  upon 
their  integrity  and  fitness  to  engage  in  the  securities 
business  are  not  authorized  to  do  so  where  such  would 


7  H.  R.  Rep.  Xo.  85,  73d  Cong.,  1st  Sess.  (1933),  p.  8. 

8  Archer  v.  SEC,  133  F.  2d  795,  803  (C,  A.  8, 1943) ,  cert,  denied, 
319  U.  S.  767  (1943). 

9  Charles  Hughes  &  Co.,  Inc.  v.  SEC,  139  F.  2d  434,  437  (C.  A. 
2, 1943).  cert,  denied,  321 U.  S.  786  (1944). 

10  Ibid. 


10 

be  contrary  to  the  public  interest.  (See  Section 
15  (1)).)  Among  the  specified  grounds  for  denial  are 
prior  wilful  violations  of  the  broker-dealer  registra- 
tion or  the  anti-fraud  provisions  of  the  federal  securi- 
ties statutes,  or  the  making  of  wilfully  false  and 
misleading  statements  of  material  facts  in  the  appli- 
cation for  registration — all  of  which  the  Commission 
found  petitioner  to  have  been  guilty.  As  previously 
indicated,  the  Commission  concluded  that  denial  of 
registration  was  in  the  public  interest. 

As  an  unsuccessful  applicant  petitioner  is  entitled  to 
judicial  review  of  the  Commission's  determination 
under  Section  25  (a)  of  the  1934  Act,  15  U.  S.  C.  §  78y 
( a  ) .  The  statute  provides,  however,  that  in  such  review 
proceedings  "The  finding  of  the  Commission  as  to  the 
facts,  if  supported  by  substantial  evidence,  shall  be  con- 
clusive. ' '  Ibid.  This  serves  to  emphasize  the  primary 
authority  and  responsibility  of  the  Commission  with 
respect  to  the  registration  of  persons  who  seek  to  do 
business  as  securities  brokers  and  dealers,  and  the 
more  limited  authority  of  the  reviewing  court  to  dis- 
turb the  administrative  determination  only  if  the 
factual  findings  are  not  supported  by  substantial 
evidence  or  if  the  Commission  has  departed  from  the 
law. 

Petitioner  misconceives  the  purpose  of  the  statute 
and  the  nature  of  the  Commission's  responsibility 
thereunder  when  he  attacks  the  denial  order  as 
an  excessive  "penalty"  for  his  past  derelictions 
(R.  37,  256;  Pet.  Br.  37).  Whatever  the  disadvan- 
tage to  petitioner,  the  statutory  objective  is  not  to 
inflict  punishment  on  an  applicant  for  past  misdeeds 
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but  rather  to  protect  the  investing  public  by  exclud- 
ing' undesirable  persons  from  the  securities  business. 
See  Wright  v.  SEC,  112  F.  2d  89,  94  (C.  A.  2,  1940). 

Petitioner  seems  to  assume  also  that  he  has  some- 
thing- in  the  nature  of  a  vested  interest  in  continuing 
to  engage  in  the  securities  business  in  which  he  ad- 
mittedly was  illegally  engaged  at  the  time  the  Com- 
mission sought  an  in j  miction.  This,  of  course,  is  not 
so.  Petitioner  has  no  lawful  securities  business  which 
is  now  at  stake,  but  is  seeking  a  license  to  engage  law- 
fully in  that  business  for  the  first  time.  If  the  pub- 
lic interest  requires  denial,  as  the  Commission  found, 
petitioner  is  not  deprived  of  any  legal  right  by  the 
unavailability  of  a  contemplated  source  of  income. 

We  turn  now  to  the  Commission's  findings  and  to 
the  evidence  which  supports  them. 

I.  For  several  years  prior  to  the  instant  application  petitioner 
did  business  as  a  securities  broker  and  dealer  without  regis- 
tration in  wilful  violation  of  Section  15  (a)  of  the  Securities 
Exchange  Act  of  1934. 

The  Commission  foimd,  and  petitioner  here  admits 
(R.  248;  Pet.  Br.  3),  that  for  several  years  prior  to 
the  instant  application  petitioner  engaged  in  business 
as  a  securities  broker  and  dealer  without  registration 
in  wilful  violation  of  the  statute. 

According  to  the  Commission's  findings  (R.  250.4) 
in  1951  and  1952  petitioner  effected  transactions  in 
Las  Vegas,  Nevada,  and  in  various  places  in  Cali- 
fornia with  various  members  of  the  public  involving 
the  purchase  and  sale  of  stock  of  the  Las  Vegas 
Thoroughbred  Racing  Association,  a  corporation 
formed  to  construct  and  operate  a  horse  racing  track 
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at  Las  Vegas.  Prior  thereto  he  had  acted  as  a  sales- 
man for  the  underwriter  of  the  initial  offering  of 
the  stock  of  that  association.  In  1952  the  racing 
association  was  reorganized  under  Chapter  X  of  the 
Bankruptcy  Act.  Petitioner  then  sought — through 
advertisements  placed  in  newspapers  in  Los  Angeles 
and  Las  Vegas — to  sell  to  the  public  stock  of  the 
successor  corporation,  the  Las  Vegas  Jockey  Club. 

In  1953  and  1954  petitioner  was  engaged  in  selling 
stock  in  Golden  Nugget,  Inc.,  a  corporation  operat- 
ing a  casino  and  restaurant  in  Las  Vegas.  He  placed 
advertisements  offering  the  stock  for  sale  in  several 
newspapers,  including  newspapers  in  Denver,  Salt 
Lake  City,  and  Las  Vegas.  He  replied  by  mail  to  in- 
quiries which  resulted  from  the  advertisements.  He 
made  arrangements  with  various  banks  for  handling 
the  transactions,  and  sold  stock  to  over  fifty  persons 
residing  in  several  states. 

Petitioner  was  also  engaged  during  this  period  in 
selling  stock  of  Show  Boat  Hotel,  Inc.,  and  Terry 
Drilling  Company,  and  used  the  mails  and  facilities 
of  interstate  commerce  in  offering  these  securities  to 
the  public. 

Petitioner  does  not  challenge  the  Commission's 
finding  that  these  violations  were  wilful.  The  Com- 
mission noted,  in  this  connection,  that  following  the 
close  of  the  offering  of  stock  of  the  racing  association 
in  1951,  petitioner  discussed  the  matter  of  trading 
stock  with  Burr,  the  Commission's  Assistant 
ial  Administrator  in  charge  of  its  Los  Angeles 
inch  office,  who  advised  him  to  apply  for  regis- 
tration as  a  broker-dealer.     Subsequently,  in  May  of 
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1952,  after  receiving  information  that  petitioner  had 
been  effecting  transactions  Burr  again  warned  him 
that  he  should  seek  registration  and  sent  him  the 
necessary  application  forms.  Thereafter,  on  two  sub- 
sequent occasions  Burr  again  warned  petitioner  that 
he  was  violating  the  law  and  should  apply  for  reg- 
istration. The  Commission  also  took  cognizance  of 
the  fact  that  petitioner  continued  to  do  business  in 
violation  of  Section  15  (a)  during  the  period  that 
his  first  application  for  registration  was  pending  and 
after  it  was  withdrawn.  As  previously  indicated,  the 
instant  application  was  filed  only  after  the  Commis- 
sion instituted  court  action  to  enjoin  petitioner  from 
further  violations  of  the  statute. 

In  a  portion  of  the  Hearing  Examiner's  Recom- 
mended Decision  which  petitioner  adopts  in  his  brief 
(R.  249.39;  Pet.  Br.  29)  petitioner  is  described  as 
having  "  displayed  a  somewhat  callous  disregard  of 
the  consequences  of  his  acts."  The  Hearing  Exam- 
iner had  no  difficulty  in  concluding,  as  did  the  Com- 
mission, that  the  aforementioned  violations  were 
clearly  wilful. 

Since  petitioner  does  not  challenge  these  findings, 
we  shall  not  labor  the  point.  It  should  be  borne  in 
mind,  however,  that  these  continued  and  deliberate 
violations  were  an  important  factor  in  the  determi- 
nation below  and  would  in  themselves  have  justified 
a  finding  that  denial  of  the  application  was  in  the 
public  interest.  Cf.  In  re  Alexander  Smith,  22  S.  E.  C. 
13,  19-20  (1946). 
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II.  Petitioner  wilfully  violated  the  anti-fraud  provisions  of 
the  Securities  Act  of  1933  and  the  Securities  Exchange  Act 
of  1934  in  his  dealings  with  a  customer. 

The  Commission  also  found  (R.  250.5-250.7)  that 
petitioner  wilfully  violated  the  anti-fraud  provisions 
of  Section  17  (a)  of  the  1933  Act,  Section  10  (b)  of 
the  1934  Act  and  Rule  X-10B-5  thereunder,  and  Sec- 
tion 15  (c)  (1)  of  the  1934  Act  and  Rule  X-15C1-2 
thereunder,  in  his  dealings  with  a  "Mr.  H"  whose 
stock  he  undertook  to  sell.  "Mr.  H"  is  one  Earl  B. 
Hayward,  of  Santa  Barbara,  California  (R.  63). 

According  to  the  Commission's  findings,  in  1951 
Hayward  purchased  from  petitioner  3,000  units  (con- 
sisting of  3,000  shares  of  preferred  stock  and  3,000 
shares  of  common  stock)  of  the  stock  of  the  Las  Vegas 
Thoroughbred  Racing  Association  during  the  public 
offering  of  those  securities  when  petitioner  was  a 
salesman  for  the  underwriter.  Hayward  paid  $5.00 
a  unit,  or  a  total  of  $15,000.  Subsequently  Hayward 
became  dissatisfied  with  the  progress  of  the  construc- 
tion of  the  race  track  and  asked  petitioner  to  try  to 
dispose  of  some  of  his  stock  for  him,  stating  that  he 
wanted  to  get  his  money  back.  Petitioner  advised 
him  that  he  could  not  sell  the  stock  for  as  much  as 
$5.00  a  unit,  but  thought  he  could  get  $3  or  $4  a  unit. 
Hayward  eventually  agreed  to  the  sale  of  200  units  at 
$3  a  unit,  and  800  units  at  $4  a  unit.  Some  time  prior 
to  February  21,  1952,  he  sent  petitioner  his  certificates 
for  1,000  units  to  be  sold  (R.  250.5). 

The  Commission  found,  however,  that  prior  to  this 
arrangement  with  Hayward,  petitioner  had  been  ad- 
vised by  a  "Mr.  F,"  one  William  E.  Fox,  of  South 
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Gate,  California  (R.  143),  that  Fox  and  some  asso- 
ciates desired  to  invest  $12,000  to  $15,000  in  stock  of 
the  racing  association.  Petitioner,  in  turn,  had  ad- 
vised Fox  that  the  current  market  price  was  $6.00  a 
unit  and  that  be  thought  he  could  obtain  some  units 
for  Fox  at  that  price.  When  petitioner  received  Hay- 
ward's  certificates  for  1,000  units,  he  sold  500  of  them 
to  Fox  at  $6.00  per  unit,  and  had  the  balance  trans- 
ferred to  himself.  He  wrote  Fox  explaining  that  the 
delay  in  sending  him  the  units  was  occasioned  by 
extreme  difficulty  in  obtaining  the  stock,  but  that  he 
would  try  to  obtain  more  if  Fox  advised  him  promptly. 
On  February  29,  1952,  Fox  sent  i^etitioner  his  check 
for  $3,000  in  payment  for  the  500  units.  Thereafter, 
on  March  3,  1952,  petitioner  sent  Hayward  a  check 
for  $600  which  he  stated  covered  the  sale  of  200  units 
at  $3  a  unit.  He  said  that  he  still  held  800  units  which 
he  hoped  to  be  able  to  dispose  of  shortly  at  $4.00  per 
unit  (R.  250.6-250.7). 

In  March  of  1952  petitioner  sold  the  remaining  500 
units  of  Hayward's  stock  to  Fox  and  his  associates 
at  $6.00  per  unit  and  received  payment  therefor;  but 
he  did  not  report  any  further  sales  to  Hayward  until 
May  14,  1952.  He  then  wrote  Hayward  that  he  had 
sold  only  200  additional  units  at  $4.00  per  unit  for 
which  he  enclosed  a  check  for  $800  and  that  he  hoped 
to  dispose  of  the  balance  of  600  units  shortly.  The 
check  was  dishonored  for  insufficient  funds,  and  Hay- 
ward waited  another  four  months,  until  September  of 
1952,  before  petitioner  paid  him  the  $800.  Hayward 
waited  nearly  two  years  more  before  receiving  any 
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further  payments  from  petitioner.  In  June  of  1954, 
petitioner  paid  him  $200  and  gave  him  a  note  for 
$2,200  for  the  remaining  600  units  (R.  250.6). 

The  Commission  found  that  Hayward  had  no  in- 
dependent knowledge  and  relied  entirely  on  petition- 
er's representations  as  to  the  market  value  of  the 
stock.  It  was  not  contemplated  that  petitioner  would 
purchase  Hayward 's  stock  with  his  own  funds,  but 
rather  that  he  would  act  for  Hayward  in  selling  the 
stock  at  what  he  represented  was  the  best  price  then 
obtainable.  His  representation  that  he  could  not  ob- 
tain $5.00  per  unit,  but  only  $3.00  and  $4.00,  was 
fraudulent  since  he  knew  at  that  time  that  Fox  and 
his  associates  were  willing  to  pay  $6.00  per  unit.  He 
further  violated  the  statutory  anti-fraud  provisions 
in  his  gross  misrepresentations  and  false  accounting 
to  Hayward  as  respects  the  disposition  of  the  stock. 
All  of  this,  the  Commission  concluded,  clearly  op- 
erated as  a  fraud  and  deceit  upon  Hayward  (R.  250.6- 
250.7). 

Petitioner  challenges  these  findings,  claiming  that 
he  bought  Hayward 's  stock  for  his  own  account,  that 
Hayward  was  satisfied  with  the  $3.00  and  $4.00  prices 
and  had  no  interest  whatsoever  in  what  petitioner 
might  obtain  for  the  stock  on  resale,  and  that  his 
failure  to  pay  Hayward  promptly  was  due  to  financial 
difficulties  which  he  subsequently  encountered  and  in- 
volved no  fraud  or  deceit  upon  Hayward.  Petition- 
er's version  was  accepted  by  the  Hearing  Examiner, 
As  indicated  above,  however,  the  Commission  found 
that  the  evidence  negated  petitioner's  explanation. 
Under  Section  25  (a)   of  the  Act,  the  Commission's 
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findings  are  governing  if  supported  by  "substantial 
evidence. " 

The  evidence  as  a  whole  leaves  little  room  for  doubt 
that  petitioner  undertook  to  sell  Hayward's  stock  for 
him  at  what  he  falsely  represented  was  the  best  price 
he  could  then  obtain.  Hayward  testified  that  he 
"asked  [petitioner]  if  he  wouldn't  take  and  sell  some 
of  my  stock,  get  my  money  back"  (R.  68).  He  said 
he  wanted  to  get  at  least  $5.00  per  unit,  the  price  he 
had  paid  (R.  99,  100,  101,  106,  115,  122),  but  was 
advised  by  petitioner  that  the  $5.00  price  was  not  ob- 
tainable but  that  he  could  probably  get  $3.00  or  $4.00 
per  unit  (R.  115,  117,  118,  119,  121,  122,  124).  While 
Hayward  prided  himself  on  his  knowledge  of  the  con- 
struction business  and  his  ability  to  evaluate  the  ex- 
tent of  the  progress  being  made  in  constructing  the 
race  track  (R.  107-108,  111-112),  he  testified,  "I 
don't  know  what  the  market  value  of  the  stock  was 
*  *  *  I  don't  know  anything  about  stocks"  (R.  103- 
104;  see  also  R.  119).  He  said  that  he  made  no  inde- 
pendent inquiry  as  to  the  market  value  of  the  stock 
(R.  122),  but  relied  entirely  on  the  petitioner,  and 
that  he  had  "no  reason  to  doubt  his  integrity  up  to 
that  point"  (R.  119).  When  petitioner  advised  him 
that  $5.00  could  not  be  obtained  (R,  115,  118,  124) 
and  told  him  that  $3.00  and  $4.00  was  the  best  he 
could  get,  he  said  he  replied,  "If  that's  all  you  can 
get,  let's  sell  it"  (R.  117).  In  light  of  petitioner's 
advice,  he  considered  himself  "fortunate  in  being 
able  to  recover  $3  and  $4"  for  the  stock  (R.  102- 
103).  He  was  unequivocal  in  his  testimony  that  pe- 
titioner was  to  sell  the  stock  for  him,  and  was  not 
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buying  it  from  him  (R.  95,  119).  While  he  stated 
that  thereafter  he  did  not  feel  that  it  was  any  of  his 
concern  what  petitioner  actually  got  for  the  stock,  he 
explained  that  he  felt  that  he  had  committed  himself 
to  accepting  $3.00  and  $4.00,  and  "my  word  is  my 
bond"  (R.  125).  He  observed  that  he  did  not  expect 
petitioner  to  be  able  to  sell  the  units,  "but  he  did 
sell  them,  and  that  was  our  agreement,  and  that  is 
what  I  expected"  {Ibid.). 

Inconsistent  with  Hayward's  testimony  is  that  of 
the  petitioner  who  stated,  "I  told  him  that  I  would 
buy  the  stock  from  him  at  the  rate  of  $3  a  share,  a 
unit,  for  200  units,  and  $4  a  unit  for  the  balance  of 
the  800  units"  (R.  211-212).  Petitioner's  self-serv- 
ing statement  at  the  h earing,  however,  is  in  direct 
conflict  with  his  own  letters  to  Hay  ward  at  the  time 
of  the  events  in  question  which  were  introduced  into 
evidence.  Thus,  in  his  letter  of  March  3,  1952,  in 
which  he  misrepresented  that  he  had  only  disposed 
of  200  units  at  $3.00  apiece,  he  stated:  "I  hope  to  be 
able  to  unload  the  balance  for  you  shortly"  (R.  38). 
In  his  letter  of  May  14,  1952,  in  which  he  falsely 
represented  that  he  had  disposed  of  another  200  units 
at  $4.00  apiece,  he  stated:  "I've  sold  200  units  of 
your  stock  *  x"  *  I  hope  to  be  able  to  move  the  bal- 
ance of  your  stock  very  shortly  *  *  *  I  hope  you 
understand  and  appreciate  what  I'm  trying  to  do 
for  you.  I  sincerely  would  like  to  get  you  out  from 
under  as  quickly  and  for  as  much  as  I  can"  (R.  39). 
This  aspect  of  the  evidence,  unfortunately,  is  not 
considered  in  the  recommended  decision  of  the  Hear- 
ing Examiner  who  apparently  reached  his  conclusion 
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that  petitioner  had  acted  as  a  principal-dealer  on  the 
basis  of  petitioner's  testimony  which  he  regarded  as 
"forthright  and  unambiguous"  (R.  249.16)  as  opposed 
to  that  of  Hay  ward  which  he  characterized  as  "con- 
tradictory *  *  confusing  and  indecisive"  (R. 
249.23).  As  previously  indicated,  however,  the  con- 
temporaneous correspondence,  which  is  of  greater 
probative  value,  is  consistent  with  Hayward's  testi- 
mony and  wholly  inconsistent  with  that  of  the  peti- 
tioner. It  appears  also  that  in  October  of  1952  peti- 
tioner admitted  to  Burr,  the  Commission's  Assistant 
Regional  Administrator,  that  in  his  dealings  with 
Hayward  lie  had  acted  in  an  agency  capacity  (R.  139), 

The  recommended  decision  of  the  Hearing  Exam- 
iner, which  petitioner  now  adopts  as  his  argument 
(Pet.  Br.  6-18),  assumes  also,  and  erroneously,  that 
the  statutory  anti-fraud  provisions  would  not  be  vio- 
lated in  this  case  unless  petitioner  "actively  mislead 
Hayward  and  acted  other  than  as  a  principal  or 
dealer"  (R.  249.23).  The  anti-fraud  provisions,  of 
course,  were  violated  if  })etitioner  made  false  and 
misleading  statements  of  material  facts  to  Hayward 
in  the  transactions  in  question  whether  he  acted  as  a 
principal  or  as  an  agent;  and  the  record  is  replete 
with  evidence  of  such  misrepresentation  and  deceit 
on  petitioner's  part. 

Thus,  as  previously  shown,  in  February  of  1952, 
when  petitioner  undertook  to  sell  Hayward's  stock 
for  him,  he  replied  that  he  could  get  no  more  than 
$3.00  and  $4.00  per  unit.  The  record  is  barren  of 
any  indication  that  petitioner,  through  negotiations 
with  potential  buyers  or  otherwise,  had  any  basis  for 


20 

representing  that  $3.00  and  $4.00  were  the  best  prices 
obtainable  at  that  time.  On  the  contrary,  the  record 
shows  that  he  then  had  purchasers  who  were  ready, 
willing  and  able  to  pay  $6.00  a  unit  and  who  subse- 
quently bought  all  of  Hayward's  stock  at  that  price. 
William  E.  Fox,  who  with  some  associates  had  pur- 
chased a  sizeable  block  of  the  stock  from  petitioner 
in  November  of  1951,  testified  that  he  and  his  wife 
decided  to  invest  $12,000  to  $15,000  in  stock  of  the 
racing  association  and  had  left  that  thought  with 
petitioner  (R.  154).  In  February  of  1952  Fox  had 
a  long-distance  telephone  conversation  with  petitioner 
concerning  further  acquisitions  in  which  he  indicated 
that  he  and  his  associates  were  interested  in  buying 
more  stock  at  what  he  assumed  to  be  the  current 
market  of  $6.00  per  unit  (R.  158-159).  After  receipt 
of  Hayward's  stock  petitioner  delivered  500  units  to 
Fox  and  his  associates  at  $6.00  per  unit  and  then  held 
Fox  up  another  month  before  he  let  him  and  his  as- 
sociates have  the  remaining  500  units  at  the  $6.00 
price  (R.  41,  162,  163,  192,  193.) "  In  transmitting 
the  first  500  units  to  Fox  under  a  covering  letter  of 
February  21,  1952,  he  stated:  "I  regret  the  delay,  but 
it  has  been  extremely  difficult  to  acquire  the 
stock  *  *  *  I  feel  that  the  next  few  weeks  until 
things  are  settled  will  be  the  only  time  that  I  may  be 
able    to    pick    up    any    further    units"    (R.    45-46). 


11  There  is  some  suggestion  in  the  record  that,  unknown  to 
Hayward,  petitioner  may  actually  have  sold  Hayward's  stock  to 
Fox  and  his  associates  at  the  $6.00  price  even  before  Hayward 

finally  agreed  to  take  $3.00  and  $4.00  as  the  best  prices  obtainable. 
See  R.  41,  117,  122-123. 
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Nearly  two  weeks  later,  on  March  3,  1952,  when  pe- 
titioner made  a  partial  remittance  to  Hay-ward,  he 

falsely  represented  in  his  covering  letter  that  he  had 
only  been  able  to  sell  200  units  at  $3.00  a  unit  (R.  38). 

By  March  28,  1952,  petitioner  had  sold  all  of  Hay- 
ward's  1,000  units  and  had  received  a  total  of  $6,000 
(R.  136-137,  249.21).  Yet,  he  made  no  further  report 
to  Hayward  until  the  middle  of  May  when  he  sent 
him  a  check  in  the  amount  of  $800  for  200  additional 
units.  He  falsely  represented  in  his  covering  letter 
of  May  14,  1952,  that  he  had  sold  these  units  at  $4.00 
apiece,  and  that  he  still  had  600  units  of  Hayward 's 
stock  which  he  expected  to  sell  shortly.  He  further 
stated  in  that  letter:  "The  race  track  is  now  under 
Bankruptcy  Act  number  10  and  its  a  bit  difficult  find- 
ing anyone  crazy  enough  to  purchase  the  stock;  how- 
ever, Barnum  said,  'There's  a  new  one  born  every 
day'"  (R.  39). 

It  appears  that  the  Chapter  X  petition  was  filed  in 
January  of  1952  (R.  61),  and  that  notwithstanding 
the  pendency  of  that  proceeding  Fox  and  his  asso- 
ciates were  willing  to  pay  $6.00  per  unit  which,  Fox 
was  satisfied,  represented  the  "going  price"  (R.  158), 
that  they  bought  1,400  units  from  petitioner  at  that 
price  in  February  and  March  of  1952,  including  all 
of  Hayward's  stock  (R.  41,  45,  159,  165-166),  and 
that  thereafter,  in  July  and  October  of  1952,  Fox 
bought  additional  shares  from  petitioner  at  the  $6.00 
price  (R.  167,  168). 

The  $800  check  petitioner  sent  Hayward  in  May  of 
1952  was  dishonored,  and  petitioner  did  not  make  it 
good  until  September  of  that  year.     Thereafter,  he 
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made  no  payment  on  the  $2,400  balance  for  nearly  two 
years  and  made  a  small  partial  payment  then  only 
after  Hayward  turned  the  matter  over  to  a  lawyer 
(R.  87-90),  at  which  time  he  gave  him  $200  in  cash 
and  a  note  for  the  balance  (R.  80). 

Thus,  not  only  did  petitioner  misrepresent  to  Hay- 
ward  the  best  price  he  could  obtain  for  the  stock,  but 
continued  to  misrepresent  the  amounts  which  he  had 
sold  for  him  and  the  prices  he  had  obtained  therefor, 
and  was  grossly  deceitful  in  his  accounting.  While 
the  record  clearly  establishes  that  petitioner  under- 
took to  sell  the  stock  on  Hayward 's  behalf,  his  mis- 
representations and  deceit  in  the  transactions  in  ques- 
tion would  have  violated  the  statutory  anti-fraud 
provisions  even  had  he  acted  as  a  principal.  As  pre- 
viously indicated,  this  aspect  of  the  case  was  not  dealt 
with  by  the  Hearing  Examiner  who  apparently 
assumed,  and  erroneously  so,  that  the  determination 
of  fraud  and  deceit  necessarily  turned  on  proof  of  a 
principal  and  agent  relationship. 

III.  Petitioner's  financial  statement  in  his  application  for  reg- 
istration was  wilfully  false  and  misleading  in  contravention 
of  Section  15  (b)  of  the  Securities  Exchange  Act  of  1934  and 
Rule  X-15B-8  thereunder. 

The  Commission  found  also  that  in  contravention  of 
Rule  X-15B-8  petitioner  had  wilfully  understated 
his  liabilities  in  the  sworn  financial  statement  which 
he  submitted  in  his  application  for  registration 
(R.  250.8-250.9).  That  rule,  promulgated  under  Sec- 
tion 15  (b),  provides  that  every  applicant  for  regis- 
tration shall  file  with  his  application  a  statement  of 
financial  condition  in  such  detail  as  will  disclose  the 
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nature  and  amount  of  his  assets  and  liabilities  and 
his  net  worth.  The  rule  requires  an  oath  or  affirma- 
tion that  the  statement  is  true  and  correct. 

Petitioner  filed  and  swore  to  the  accuracy  of  the 
following  statement  as  of  October  26,  1954   (R.  8)  : 

Assets : 

Cash $3,  000.  00 

House  and  furniture,  1021  Bracken,  Las  Vegas 20,  000.  00 

Cadillac  automobile 5,  500.  00 

Jewelry  and  miscellaneous 3,  500.  00 

Showboat  Hotel,  Inc.,  stock 2,100.00 

Total  assets 34,100.00 

Liabilities : 

Mortgage  on  house 9,000.00 

Mortgage  on  car 1,  500.  00 

Miscellaneous 500.  00 

Total  liabilities 11,  000.  00 

Net  worth 23,100.00 

Petitioner  admits  that  he  failed  to  disclose  addi- 
tional unsecured  liabilities  in  excess  of  $3,000,  includ- 
ing his  debt  to  Hayward  (R.  215).  He  claims  the 
omission  was  inadvertent.  The  Commission  rejected 
his  proffered  explanation  and  concluded  that  the  omis- 
sion was  wilful  (R.  250.9).  The  Commission  referred 
to  the  evidence  that  petitioner  had  discussed  his  finan- 
cial affairs  with  its  Los  Angeles  branch  office  before 
filing  the  statement,  and  that  he  had  told  Burr,  the 
Commission's  representative,  that  he  had  settled  his 
account  with  Hayward  and  had  paid  him  in  full, 
whereas  in  fact  he  owed  Hayward  $1,900  on  the  note 
(R.  250.9,  251.3).  Moreover,  the  Commission  consid- 
ered it  " incredible"  that  the  statement  of  miscellane- 
ous unsecured  liabilities  at  $500  instead  of  over  $3,500 
by  one  who  was  a  sole  proprietor  without  any  organ- 
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ized  business  could  have  been  a  mere  "oversight"  (R. 
251.2).  In  the  Commission's  view,  the  liabilities 
omitted  were  substantial  and  rendered  the  statement 
materially  false  and  misleading  (R.  250.9). 

The  Hearing-  Examiner,  whose  recommended  deci- 
sion petitioner  has  adopted  as  his  own  argument  (Pet. 
Br.  22-29),  agreed  that  the  financial  statement  was 
"inadequate"  and  in  need  of  amendment  (R.  249.38). 
He  concluded,  however,  that  there  was  "insufficient 
evidence  to  justify  a  finding  of  willfulness"  (Ibid.). 
As  previously  noted,  the  Commission  disagreed. 

The  Hearing  Examiner  appears  to  have  been  in- 
fluenced by  petitioner's  testimony  that  he  had  also 
forgotten  to  list  a  leasehold  interest  which  he  valued 
at  $10,000  (R.  215,  249.34,  249.35). 12  The  lease  was 
one  for  five  years  under  the  Federal  Small  Tract  Act 
covering  five  acres  near  Las  Vegas  (R.  50).  Peti- 
tioner testified,  and  his  attorney  Dotson  stated,  that 
it  could  be  converted  into  a  fee  interest  at  relatively 
small  expense  (R.  224-225).  Although  it  could  not 
lawfully  be  assigned  without  the  approval  of  the  Gov- 
ernment, in  August  of  1953  petitioner  sent  the  lease 
to  Fox  as  "collateral"  for  a  $1,000  debt  (R.  56). 
The  Hearing  Examiner  found  the  underlying  tract  to 
be  worth  $7,500  (R,  249.36),  and  valued  the  leasehold 
interest  at  $5,000  (R.  249.38),  an  amount  greater  than 
the  unreported  liabilities,  which  would  mean  that  peti- 
tioner's net  worth  was  actually  greater  than  he  had 


12  Only  a  year  earlier  petitioner  had  claimed  that  the  property 
\\as  worth $5,000  (R.  17). 
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reported.13  While  he  did  not  expressly  say  so,  his  find- 
ing of  "insufficient  evidence"  of  willfulness  appears 
to  have  been  affected  by  his  valuation  of  the  omitted 
putative  asset. 

The  Commission  stated,  however,  and  correctly  so, 
that  "The  fact  that  applicant  had  an  unreported 
putative  asset  in  the  form  of  an  interest  in  real  prop- 
erty which  may  have  had  a  value  in  excess  of  the 
unreported  liabilities  is  irrelevant.  The  applicable 
rule  calls  for  disclosure  of  all  liabilities.  Insofar  as 
the  Hearing  Examiner's  report  may  imply  that  the 
omission  of  liabilities  may  be  condoned  if  there  are 
unreported  assets  of  an  equal  or  greater  amount  so 
that  the  actual  net  worth  of  an  applicant  is  greater 
than  that  set  forth  in  his  sworn  statement,  the  sug- 
gestion is  specifically  disapproved"  (R.  251.3). 

The  record,  we  believe,  amply  supports  the  Com- 
mission's finding  that  the  gross  understatement  of 
petitioner's  unsecured  liabilities  was  wilful.  Peti- 
tioner was  very  much  aware  of  these  liabilities  which 
were  major  ones  to  him,  as  his  correspondence  with  his 
customers  and  their  lawyers  clearly  reveals  (R.  46-50, 
56-59).  As  indicated  in  the  Commission's  opinion, 
Burr,  the  Commission's  Assistant  Regional  Adminis- 


13  In  reaching  his  valuation  the  Hearing  Examiner  relied  upon 
petitioner's  self-serving  testimony,  the  unsworn  statement  of  pe- 
tioner's  attorney  Dotson,  and  private  conversations)  with  one 
McCoig,  a  Las  Vegas  real  estate  broker  who  accompanied  the 
Hearing  Examiner  on  a  post-hearing  inspection  of  the  tract  (R. 
249.35-249.36).  Apart  from  the  irrelevancy  of  the  valuation  in 
the  determination  under  Rule  X-15B-8,  Dotson 's  and  McCoig's 
unsworn  statements  were  clearly  without  evidentiary  value. 
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trator,  had  questioned  him  about  his  debt  to  Hay  ward  in 
connection  with  his  first  application  for  registration 
(which  did  not  reveal  these  liabilities),  and  he  had 
falsely  represented  that  he  had  settled  that  obligation 
and  had  paid  Hayward  in  full  (R.  142) .  At  the  time  of 
the  instant  filing,  petitioner  was  still  making  install- 
ment payments  on  some  of  these  debts  and  in  fact 
made  a  $200  payment  to  Hayward  on  the  day  Hay- 
ward  testified  (R.  109).  Considering  all  of  the  evi- 
dence, the  Commission  properly  rejected  as  incredible 
petitioner's  contention  that  his  omission  to  disclose 
the  aforementioned  liabilities  was  not  deliberate  but 
a  mere  oversight. 

IV.  The  Commission  properly  found  that  denial  of  registration 
was  in  the  public  interest. 

The  record  establishes,  and  the  Commission  found, 
that  for  several  years  prior  to  the  instant  application 
petitioner  had  unlawfully  done  business  as  a  securities 
broker-dealer  in  disregard  of  repeated  admonitions 
by  the  Commission's  staff,  that  he  was  guilty  of 
fraudulent  misrepresentations  and  deceit  in  his  deal- 
ing with  a  customer  in  wilful  violation  of  the  statu- 
tory anti-fraud  provisions,  and  that  the  financial 
statement  which  he  submitted  in  the  instant  applica- 
tion was  wilfully  false  and  misleading  in  material 
respects  (R.  250.9).  The  record  shows  also  that  he 
made  false  statements  to  Burr,  the  Commission's  rep- 
resentative, regarding  the  nature  of  his  activities  (R. 
139)  and  his  liabilities  to  Hayward  (R.  142).  Indica- 
tive also  of  petitioner's  disregard  of  the  law  was  his 
continued  activities  as  a  broker-dealer  in  deliberate 
violation   of  the  statute  during  the   period  his  first 


application  was  ponding  and  after  its  withdrawal, 
and  the  fact  that  the  instant  application  was  filed 
only  after  the  Commission  instituted  a  court  action 
for  an  injunction.  See  pp.  4-5,  supra.  Relevant  also 
is  petitioner's  lack  of  an  adequate  sense  of  financial 
responsibility  to  his  customers  as  is  shown  by  his 
failure  to  make  timely  and  proper  remittances  of  the 
proceeds  of  the  sale  of  Hayward's  stock  (see  pp.  15-16, 
20-22,  siiprcb),  and  by  the  instances  in  which  he  gave  his 
customers  bad  checks  (R.  72,  75,  92,  180)."  In  ascer- 
taining the  "public  interest,"  it  is  the  character  of  the 
particular  statutory  violations  and  other  improprieties 
found,  rather  than  the  financial  consequences,  which  is 
of  prime  importance.  Gf.  In  re  Burleij  &  Co.,  23  S.  E.  C. 
461,  468-9  (1946) ;  In  re  General  Securities  Corp.,  18 
S.  E.  C.  635,  637  (1945).  We  think  it  clear  that  the 
Commission  properly  concluded  that  denial  of 
registration  in  this  case  was  in  the  public  interest 
(R.  250.9). 

The  Hearing  Examiner's  contrary  recommendation 
that  the  public  interest  did  not  require  denial  of 
registration  appears  to  have  been  based  in  part  on 
the  mistaken  notion  that  petitioner's  derelictions  were 
confined  merely  to  his  prior  failure  to  seek  regis- 

14  Of  interest  also,  in  this  connection,  are  indications  in  the 
record  that  while  petitioner  was  requiring  customers  to  accept 
small  installment  payments  on  monies  due  them  on  a  claim  of 
inability  to  meet  his  obligations  he  was  accumulating  substantial 
possessions  of  his  own — including  cash,  real  estate,  and  securi- 
ties— and  maintaining  a  Cadillac  automobile  which  he  valued 
at  $5,500  and  on  which  he  appears  to  have  made  payments  of 
$1,500  between  November  10,  1953,  and  October  26,  1954  (K.  8, 
46-48,  49-50,  56-58,  71,  84,  87,  89,  91-93,  109,  168-170,  173-179, 
184-185,  194-197). 
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tration,  which  petitioner  corrected,  in  part  on  his 
feeling  that  petitioner  had  been  forthright  in  his 
testimony  and  that  he  sincerely  desired  to  comply 
with  the  law,  and  in  part  on  his  erroneous  concept  of 
denial  as  a  personal  "penalty"  (R.  249.40-249.42). 
As  Ave  have  shown,  however,  petitioner's  illegal  con- 
duct was  of  much  greater  scope  and  of  a  character 
which  clearly  demonstrated  his  unfitness  to  engage 
in  the  securities  business  with  the  public  and  to 
handle  other  people's  accounts.  As  previously  indi- 
cated, petitioner's  testimony,  which  the  Hearing  Ex- 
aminer regarded  as  "forthright,"  conflicted  with  his 
own  letters  written  at  the  time  of  the  events  in  ques- 
tion— writings  upon  which  the  Commission  properly 
relied  in  ascertaining  the  facts.  Petitioner's  state- 
ments at  the  hearing  of  his  earnest  desire  to  comply 
with  the  law,  it  would  also  appear,  are  completely 
overshadowed  by  the  illegal  activities  in  which  he  de- 
liberately engaged  over  a  period  of  years  and  the  fact 
that  the  instant  application  was  filed  only  after  the 
Commission  went  to  court.  As  for  the  suggestion 
that  petitioner  has  been  punished  enough  by  the  cost 
and  duration  of  these  proceedings,  and  that  no  "ad- 
ditional penalty"  is  warranted,  we  have  already 
pointed  out  that  the  purpose  of  denial  of  registra- 
tion is  not  penal  but  to  protect  the  investing  public 
by  excluding  undesirable  persons  from  the  securities 
business. 

To  our  knowledge  the  record  contains  nothing 
which  would  justify  a  conclusion  contrary  to  that 
reached  by  the  Commission. 


V.  The  propriety  of  the  denial  order  is  unaffected  by  the  Com- 
mission's disagreement  with  the  findings  of  the  hearing 
examiner. 

Under  the  statute,  it  is  the  Commission  which  must 
decide  whether  an  applicant  shall  be  permitted  to 
be  registered  as  a  broker-dealer,  and  which  must  make 
the  findings  necessary  to  that  determination.  Sec- 
tion 15  (b)  of  the  1934  Act.  The  Act  further  pro- 
vides that,  upon  judicial  review  of  the  Commission's 
order,  the  Commission's  findings  of  fact  shall  be  con- 
clusive if  supported  by  "substantial  evidence."  Sec- 
tion 25  (a).  Substantial  evidence,  of  course,  is  more 
than  a  "mere  scintilla."  It  is  "such  relevant  evi- 
dence as  a  reasonable  mind  might  accept  as  adequate 
to  support  a  conclusion."  Consolidated  Edison  Co. 
v.  NLRB,  305  U.  S.  197,  229  (1938).  "*  *  *  it  must 
be  enough  to  justify,  if  the  trial  were  to  a  jury,  a 
refusal  to  direct  a  verdict  when  the  conclusion  sought 
to  be  drawn  from  it  is  one  of  fact  for  the  jury." 
NLRB  v.  Columbian  Enameling  &  Stamping  Co., 
306  U.  S.  292,  300  (1939).  See  also  Universal  Cam- 
era Corp.  v.  NLRB,  340  U.  S.  474  (1951).  We  be- 
lieve that  we  have  shown  that  the  Commission's  find- 
ings are  clearly  supported  by  such  evidence  and, 
moreover,  that  the  record  does  not  justify  contrary 
findings. 

Under  the  Commission's  Rules  of  Practice,  Rule 
IX  (d),  17  C.  F.  R.  §201.9  (d),  the  recommended 
decision  of  a  hearing  examiner  is  advisory  only  and 
does  not  bind  the  Commission.  The  rule  requires 
that  the  initial  page  of  every  recommended  decision 
shall  so  state;  and,  in  accordance  with  that  require- 
ment, the  recommended  decision  in  this  case  so  stated 


(R.  249.1).  The  Supreme  Court  has  emphasized  that 
the  Administrative  Procedure  Act  has  not  modified  in 
any  way  the  " substantial  evidence"  rule  when  an 
agency  and  its  hearing  examiner  disagree,  Universal 
Camera  Corp.  v.  NLBB,  340  U.  S.  474  (1951),  and 
has  expressly  rejected  the  notion  that  the  "clearly 
erroneous"  rule  has  any  applicability  to  the  findings 
of  a  hearing  examiner,  FCC  v.  Allentown  Broadcast- 
ing Corp.,  349  U.  S.  358  (1955).  See  also  NLRB  v. 
Pacific  Inter  mountain  Express  Co.,  228  F.  2d  270 
(C.  A.  8,  1955). 

Petitioner's  suggestion  that  the  Commission 
ignored  the  Hearing  Examiner's  report  is  an  unwar- 
ranted reflection  upon  the  good  faith  of  the  Commis- 
sion when  it  stated  in  its  opinion  on  denial  of 
rehearing  that — "The  fact  that  our  Findings  and 
Opinion  did  not  include  a  detailed  discussion  of  the 
recommended  findings  of  the  Hearing  Examiner 
should  not  be  construed  as  an  indication  that  they 
were  not  given  due  attention"  (R.  251.2).  Petitioner 
likewise  does  not,  and  cannot,  proffer  any  substantia- 
tion for  his  further  suggestion  that  the  Commission 
itself  never  read  the  record.  Here  again  the  Commis- 
sion expressly  stated  in  its  Findings  and  Opinion  that 
it  had  independently  reviewed  the  record  (R.  250.4). 
Moreover,  on  the  petition  for  rehearing,  the  Com- 
mission took  occasion  to  characterize  as  completely 
"unfounded"  petitioner's  charge  that  it  had  no 
familiarity  with  the  record  (R.  251.2). 

Nor  is  there  anything  to  support  petitioner's  in- 
nuendo that  the  Commission  relied  upon  a  digest  of 
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the  record  prepared  by  its  staff,  and  that  the  ultimate 
decision  in  this  case  was  made  by  ''junior  staff  as- 
sistants" (Pet.  Br.  34-35).  Whether  or  not  the 
Commission  had  the  benefit  of  a  digest  of  the  record 
prepared  by  its  Opinion  Writing  Office  is,  of  course, 
"part  of  [the]  internal  decisional  process  which  may 
not  be  probed  on  appeal."  N orris  &  Hirschberg,  Inc. 
v.  SEC,  163  F.  2d  689,  693  (C.  A.  D.  C.  1947).  Even 
had  the  Commission  utilized  the  services  of  its  sub- 
ordinates in  this  fashion  there  would  have  been  no 
impropriety.  Ibid.  Petitioner's  quotation  from  Mor- 
gan v.  U.  S.,  298  IT.  S.  468,  481  (1936)— "the  one  who 
decides  must  hear" — is  not  complete.  Immediately 
thereafter  the  Supreme  Court  also  stated:  "This 
necessary  rule  does  not  preclude  practicable  adminis- 
trative procedure  in  obtaining  the  aid  of  assistants 
in  the  department  *  *  *  Evidence  may  be  taken  by 
an  examiner.  Evidence  thus  taken  may  be  sifted  and 
analyzed  by  competent  subordinates.  *  *  *." 

Petitioner's  assertion  that  "The  Commission  has 
not  had  the  benefit  of  the  comments  of  counsel  for 
Pierce  on  the  'independent  review'  on  which  Pierce's 
fate  rests"  (Pet.  Br.  35)  is  singularly  lacking  in 
grace.  Petitioner's  counsel  filed  a  brief  in  opposition 
to  the  exceptions  taken  by  the  Division  of  Trading 
and  Exchanges  to  the  Hearing  Examiner's  recom- 
mended decision  (Tr.  Doc.  27).  In  that  brief  his 
counsel  declined  even  to  discuss  the  staff's  exceptions 
and  arguments,  but  instead  made  a  broad  demand  for 
blanket  adoption  of  the  Hearing  Examiner's  recom- 
mended decision  without  any  review  whatsoever. 
Petitioner's  counsel  did  not  seek  to  present  oral  argu- 
ment to  the  Commission  whose  function  they  con- 
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ceived  to  be  simply  that  of  giving  effect  to  the 
unmendation  of  the  Hearing  Examiner  favorable 
to  their  client.  It  was  only  after  the  Commission 
handed  down  its  adverse  findings  and  opinion  that 
they  sought  in  a  petition  for  rehearing  to  present  any 
argument  on  the  merits  of  the  case  (R.  22).  As  pre- 
viously noted,  they  requested  and  obtained  from  the 
Commission  approximately  six  weeks  instead  of  the 
usual  five  days  in  which  to  file  that  petition.  There- 
after, their  arguments  were  fully  considered  by  the 
Commission  and  properly  found  to  be  wholly  lacking 
in  merit  (R.  251.3). 

CONCLUSION 

The  Commission  properly  exercised  its  statutory 
function  and  responsibility  in  denying  petitioner  au- 
thorization to  do  business  as  a  securities  broker  and 
dealer  with  members  of  the  investing  public.  Its 
findings  are  fully  supported  by  the  record.  No  show- 
ing has  been  made  why  this  Court  should  disturb  the 
Commission's  determination.  The  denial  order  of 
August  16,  1955,  should  be  affirmed. 
Respectfully  submitted. 

Thomas  G.  Meeker, 

General  Counsel, 
Alexander  Cohen, 
Assistant  General  Counsel, 
Walter  E.  Garrigax, 

Attorney, 
Attorneys  for  Securities  and 
Exchange  Commission, 
425  Second  Street  NW.,  Washington  25,  D.  C. 
July  1956. 


APPENDIX 

Statutes  and  Rules  Involved 

Section  15  (a)  of  the  Securities  Exchange  Act  of 
1934, 15  U.  S.  C.  §  78o  (a),  provides: 

No  broker  or  dealer  (other  than  one  whose 
business  is  exclusively  intrastate)  shall  make 
use  of  the  mails  or  of  any  means  or  instru- 
mentality of  interstate  commerce  to  effect  any 
transaction  in,  or  to  induce  the  purchase  or 
sale  of,  any  security  (other  than  an  exempted 
security  or  commercial  paper,  bankers'  accept- 
ances, or  commercial  bills)  otherwise  than  on  a 
national  securities  exchange,  unless  such  broker 
or  dealer  is  registered  in  accordance  with  sub- 
section (b)  of  this  section. 

Section  15   (b)  of  the  Securities  Exchange  Act  of 
1934,  15  U.  S.  C.  §  78o  (b),  provides  in  relevant  part: 

A  broker  or  dealer  may  be  registered  for  the 
purposes  of  this  section  by  filing  with  the  Com- 
mission an  application  for  registration,  which 
shall  contain  such  information  in  such  detail 
as  to  such  broker  or  dealer  and  any  person 
directly  or  indirectly  controlling  or  controlled 
by  ,  or  under  direct  or  indirect  common  control 
with,  such  broker  or  dealer,  as  the  Commission 
may  by  rules  and  regulations  require  as  neces- 
sary or  appropriate  in  the  public  interest  or 
for  the  protection  of  investors.  Except  as  here- 
inafter provided,  such  registration  shall  become 
effective  thirty  days  after  the  receipt  of  such 
application  by  the  Commission  or  within  such 
snorter  period  of  time  as  the  Commission  may 
determine. 
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The  Commission  shall,  after  appropriate  no- 
tice and  opportunity  for  hearing,  by  order 
deny  registration  to  or  revoke  the  registration 
of  any  broker  or  dealer  if  it  finds  that  snch 
denial  or  revocation  is  in  the  public  interest 
and  that  (1)  such  broker  or  dealer  whether 
prior  or  subsequent  to  becoming  such,  or  (2) 
any  partner,  officer,  director,  or  branch  man- 
ager of  such  broker  or  dealer  (or  any  person  oc- 
cupying a  similar  status  or  performing  similar 
functions),  or  any  person  directly  or  indirectly 
controlling  or  controlled  by  such  broker  or 
dealer,  whether  prior  or  subsequent  to  becom- 
ing such,  (A)  has  willfully  made  or  caused  to 
be  made  in  any  application  for  registration 
pursuant  to  this  subsection  or  in  any  document 
supplemental  thereto  or  in  any  proceeding  be- 
fore the  Commission  with  respect  to  registra- 
tion pursuant  to  this  subsection  any  statement 
which  was  at  the  time  and  in  the  light  of  the 
circumstances  under  which  it  was  made  false 
or  misleading  with  respect  to  any  material  fact ; 
or  (B)  has  been  convicted  within  ten  years 
preceding  the  filing  of  any  such  application  or 
at  any  time  thereafter  of  any  felony  or  mis- 
demeanor involving  the  purchase  or  sale  of 
any  security  or  arising  out  of  the  conduct  of 
the  business  of  a  broker  or  dealer;  or  (C)  is 
permanently  or  temporarily  enjoined  by  order, 
judgment,  or  decree  of  any  court  of  competent 
jurisdiction  from  engaging  in  or  continuing 
any  conduct  or  practice  in  connection  with  the 
purchase  or  sale  of  any  security;  or  (D)  has 
willfully  violated  any  provision  of  the  Securi- 
ties Act  of  1933,  as  amended,  or  of  this  title,  or 
of  any  rule  or  regulation  thereunder.  *  *  * 

Section  17   (a)   of  the   Securities  Act  of  1933,  15 
U.  S.  C.  §77q  (a)  provides: 

It  shall  be  unlawful  for  any  person  in  the 
offer  or  sale  of  any  securities  by  the  use  of  any 
moans  or  instT'uments  of  transportation  or  com- 
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munication  in  interstate  commerr-e  or  by  the  use 
of  the  mails,  directly  or  indirectly — 

(1)  to  employ  any  device,  scheme,  or  artifice 
to  defraud,  or 

(2)  to  obtain  money  or  property  by  means 
of  any  untrue  statement  of  a  material  fact  or 
any  omission  to  state  a  material  fact  necessary 
in  order  to  make  the  statements  made,  in  the 
light  of  the  circumstances  under  which  they 
were  made,  not  misleading,  or 

(3)  to  engage  in  any  transaction,  practice,  or 
course  of  business  which  operates  or  would 
operate  as  a  fraud  or  deceit  upon  the  pur- 
chaser. 

Section  10  (b)  of  the  Securities  Exchange  Act  of 
1934,  15  U.  S.  C.  §  78j  (b)  provides: 

It  shall  be  unlawful  for  any  person,  directly 
or  indirectly,  by  the  use  of  any  means  or  in- 
strumentality of  interstate  commerce  or  of  the 
mails,  or  of  any  facility  of  any  national  secu- 
rities exchange — 

To  use  or  employ,  in  connection  with  the 
purchase  or  sale  of  any  security  registered  on  a 
national  securities  exchange  or  any  security 
not  so  registered,  any  manipulative  or  decep- 
tive device  or  contrivance  in  contravention  of 
such  rules  and  regulations  as  the  Commission 
may  prescribe  as  necessary  or  appropriate  in 
the  public  interest  or  for  the  protection  of  in- 
vestors. 

Rule  X-10B-5  promulgated  under  Section  10  (b)' 
of  the  Securities  Exchange  Act  of  1934,  17  C.  F.  R. 
§240.10b-5,  provides: 

It  shall  be  unlawful  for  any  person,  directly 
or  indirectly,  by  the  use  of  any  means  or  in- 
strumentality of  interstate  commerce,  or  of  the 
mails,  or  of  any  facility  of  any  national  securi- 
ties exchange, 

(1)  to  employ  any  device,  scheme,  or  artifice 
to  defraud, 
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(2)  to  make  any  untrue  statement  of  a  mate- 
rial fact  or  to  omit  to  state  a  material  fact 
necessary  in  order  to  make  the  statements 
made,  in  the  light  of  the  circumstances  under 
which  they  were  made,  not  misleading,  or 

(3)  to  engage  in  any  act,  practice,  or  course 
of  business  which  operates  or  would  operate  as 
a  fraud  or  deceit  upon  any  person, 

in  connection  with  the  purchase  or  sale  of  any 
security. 

Section  15  (c)  (1)  of  the  Securities  Exchange  Act 
of  1934, 15  U.  S.  C.  §  78o  (c)  (1),  provides : 

No  broker  or  dealer  shall  make  use  of  the 
mails  or  of  any  means  or  instrumentality  of 
interstate  commerce  to  effect  any  transaction 
in,  or  to  induce  the  purchase  or  sale  of,  any 
security  (other  than  commercial  paper,  bank- 
ers' acceptances,  or  commercial  bills)  otherwise 
than  on  a  national  securities  exchange,  by 
means  of  any  manipulative,  deceptive,  or  other 
fraudulent  device  or  contrivance.  The  Com- 
mission shall,  for  the  purposes  of  this  subsec- 
tion, by  rules  and  regulations  define  such 
devices  or  contrivances  as  are  manipulative, 
deceptive,  or  otherwise  fraudulent. 

Rule  X-15C1-2  promulgated  under  Section  15  (c) 
(1)  of  the  Securities  Exchange  Act  of  1934, 17  C.  F.  R. 
§  240.15cl-2,  provides  in  relevant  part: 

(a)  The  term  "manipulative,  deceptive,  or 
other  fraudulent  device  or  contrivance",  as  vised 
in  section  15  (c)  (1)  of  the  Act,  is  hereby  de- 
fined to  include  any  act,  practice,  or  course  of 
business  which  operates  or  would  operate  as  a 
fraud  or  deceit  upon  any  person. 

(b)  The  term  "manipulative,  deceptive,  or 
other  fraudulent  device  or  contrivance",  as 
used  in  section  15  (c)  (1)  of  the  Act,  is  hereby 
defined  to  include  any  untrue  statement  of  a 
material  fact  and  any  omission  to  state  a  ma- 
terial  fact    necessary   in    order   to    make    the 
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statements  made,  in  the  light  of  the  circum- 
stances under  which  they  are  made,  not  mis- 
leading, which  statement  or  omission  is  made 
with  knowledge  or  reasonable  grounds  to  be- 
lieve that  it  is  untrue  or  misleading. 

Rule  X-15B-8  promulgated  under  Section  15  (b) 
of  the  Securities  Exchange  Act  of  1934,  17  C.  F.  R. 
§  240.15b-8,  provides  in  relevant  part : 

(a)  Every  broker  or  dealer  who  files  an  ap- 
plication for  registration  on  Form  BD  shall 
file  with  such  application,  in  duplicate  original, 
a  statement  of  financial  condition  in  such  de- 
tail as  will  disclose  the  nature  and  amount  of 

sets  and  liabilities  and  the  net  worth  of  such 
broker  or  dealer  (securities  of  such  broker  or 
dealer  or  in  which  such  broker  or  dealer  has  an 
interest  shall  be  listed  in  a  separate  schedule 
and  valued  at  the  market)  as  of  a  date  within 
30  days  of  the  date  on  which  such  statement 
is  filed;  provided,  however,  that  this  require- 
ment shall  not  apply  to  a  partnership  succeed- 
ing to  and  continuing  the  business  of  another 
partnership  registered  as  a  broker  or  dealer 
at  the  time  of  such  succession.  Attached  to 
such  statement  shall  be  an  oath  or  affirmation 
that  such  statement  is  true  and  correct  to  the 
best  knowledge  and  belief  of  the  person  mak- 
ing such  oath  or  affirmation.  The  oath  or 
affirmation  shall  be  made  before  a  person  duly 
authorized  to  administer  such  oath  or  affirma- 
tion. If  the  broker  or  dealer  is  a  sole  pro- 
prietorship, the  oath  or  affirmation  shall  be 
made  by  the  proprietor;  if  a  partnership,  by  a 
general  partner;  if  a  corporation,  by  a  duly 
authorized  officer. 

***** 

(c)  The  statement  of  financial  condition  re- 
quired by  this  rule  shall  constitute  a  "docu- 
ment supplemental"  to  such  application  for 
registration  within  the  meaning  of  Section  15 
(b)  of  the  Act, 
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Section  25  (a)  of  the  Securities  Exchange  Act  of 
1934,  15  IT.  S.  C.  §  78y  (a),  provides  in  relevant  part: 

Any  person  aggrieved  by  an  order  issued 
by  the  Commission  in  a  proceeding  under  this 
title  to  which  such  person  is  a  party  may  obtain 
a  review  of  such  order  in  the  Circuit  Court 
of  Appeals  of  the  United  States,  within  any 
circuit  wherein  such  person  resides  or  has  his 
principal  place  of  business,  or  in  the  Court  of 
Appeals  of  the  District  of  Columbia,  by  filing 
in  such  court,  within  sixty  days  after  the  entry 
of  such  order,  a  written  petition  praying  that 
the  order  of  the  Commission  be  modified  or  set 
aside  in  whole  or  in  part.  A  copy  of  such 
petition  shall  be  forthwith  served  upon  any 
member  of  the  Commission,  and  thereupon  the 
Commission  shall  certify  and  file  in  the  court 
a  transcript  of  the  record  upon  which  the  order 
complained  of  was  entered.  Upon  the  filing 
of  such  transcript  such  court  shall  have  ex- 
clusive jurisdiction  to  affirm,  modify,  and  en- 
force or  set  aside  such  order,  in  whole  or  in 
part.  No  objection  to  the  order  of  the  Com- 
mission shall  be  considered  by  the  court  unless 
such  objection  shall  have  been  urged  before 
the  Commission.  The  finding  of  the  Commis- 
sion as  to  the  facts,  if  supported  by  substantial 
evidence,  shall  be  conclusive.     *  *  * 
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No.  14901. 
IN  THE 


United  States  Court  of  Appeals 


FOR  THE  NINTH  CIRCUIT 


John  Pierce, 

Petitioner, 
vs. 
Securities  and  Exchange  Commission, 

Respondent. 


PETITIONER'S  REPLY  BRIEF. 


I. 

The  Opinion  Denying  Registration  Is  Not  Supported 
by  the  Record. 

The  Commission's  Brief,  on  pages  15  and  20,  relies 
on  the  testimony  of  Fox  to  support  the  Commission's 
Opinion.  The  Brief,  like  the  Commission's  Opinion,  ig- 
nores the  finding  of  the  Hearing  Examiner  concerning 
Fox: 

"Mr.  Fox,  an  elderly  druggist  changed  his  testi- 
mony on  many  occasions  and  in  consequence  of  these 
vacillations,  I  attach  little  credence  to  his  testimony. 
He  appeared  to  be  not  only  confused  but  actually  to 
know  few  of  the  details  concerning  this  transaction." 
[R.  249-27.] 
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A  comparison  of  the  Commission's  Opinion  and  Brief 
with  the  Recommended  Decision  of  the  Hearing  Officer 
will  show  that  the  evidence  favorable  to  Petitioner  is 
ignored  by  the  Commission.  This  was  pointed  out  in  Peti- 
tioner's Opening  Brief  (p.  4),  The  Commission's  Brief, 
like  its  Opinion,  in  our  view,  is  based  on  an  eclectic  selec- 
tion of  only  the  parts  of  the  record  deemed  unfavorable 
to  Pierce  and  a  disregard  of  the  evidence  in  his  favor. 
We  think  the  reasoned  findings  of  the  Hearing  Examiner 
correctly  give  a  balanced  picture  of  what  actually  hap- 
pened at  the  Hearing. 

II. 
The    Commission's    Order    Does    Not    Give    Proper 
Weight,    as    Required    by    Law,    to    the    Recom- 
mended Decision  of  the  Hearing  Examiner. 

The  Commission's  Opinion  doesn't  discuss  any  of  the 

findings  of   the  Hearing   Examiner.      But   the   Supreme 

Court  has  said : 

"The  committee  reports  also  made  it  clear  that  the 
sponsors  of  the  legislation  (the  Administrative  Pro- 
cedure Act)  thought  the  statute  gave  significance  to 
the  findings  of  the  examiner." 

Universal  Camera  Co.  v.  N.  L.  R.  B.,  340  U.  S. 
474,  496. 

But  what  "significance"  have  a  set  of  findings  which 
aren't  even  discussed  when  a  contrary  decision  is  an- 
nounced?   The  answer,  in  our  opinion,  is  none. 
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III. 

The  Failure  of  the  Commission  to  Give  Consideration 
to  the  Findings  of  the  Hearing  Examiner  Was 
Not  Induced  by  Petitioner. 

On  pages  31  and  32  of  the  Commission's  Brief  a  criti- 
cism was  made  of  Respondent's  Brief  to  the  Commission 
and  it  was  also  pointed  out  that  oral  argument  before 
the  Commission  (in  Washington,  D.  C.)  wasn't  requested 
until  a  petition  for  rehearing  was  filed.  The  facts  are 
these. 

The  trial  before  the  Hearing  Examiner  lasted  about 
a  week.  At  its  conclusion,  while  the  facts  were  all  fresh 
in  mind,  I  argued  the  case  orally  to  the  Hearing  Exam- 
iner. This  argument  was  taken  down  by  the  reporter 
and  became  part  of  the  typewritten  transcript  of  the 
proceedings.  Several  weeks  later  the  typewritten  tran- 
script was  delivered.  It  contained  678  pages.  I  read  the 
entire  record,  prepared  a  digest,  and  prepared  recom- 
mended findings  and  a  brief  to  the  Hearing  Examiner. 
(This  Brief,  of  course,  considered  all  the  charges  against 
Pierce  including  those  the  Commission  in  its  opinion  later 
agreed  were  not  substantiated.) 

The  Hearing  Examiner's  Recommended  Decision,  44 
pages  in  length,  then  came  down,  recommending  that 
Pierce's  registration  be  permitted  to  become  effective.  I 
considered  it  well  reasoned  and  fair.  I  waived  exceptions 
and  submitted  the  case  for  decision  on  the  basis  of  his 
Recommended  Decision.  The  Commission's  Staff  filed 
exceptions.  But,  in  my  opinion,  all  this  had  been  con- 
sidered before.     It  was,  in  my  opinion,  a  third  rehash. 


The  facts  of  the  case  had  been  properly  analyzed,  in  my 
opinion,  in  my  oral  argument,  in  my  brief  to  the  Hearing 
Examiner,  and  in  his  44  page  Recommended  Decision. 
I  was  loath  to  again  review  the  lengthy  record  and  file  a 
rehash  brief. 

There  is,  as  the  Court  knows,  a  growing  legal  litera- 
ture pointing  out  that  administrative  proceedings  are  be- 
coming alarmingly  costly,  slow,  and  cumbersome  whereas 
they  were  originally  intended  to  be  expeditious,  simple  and 
inexpensive.  The  Hoover  Commission  and  the  Attorney 
General  have  made  some  studies,  and  constructive  recom- 
mendations. 

Judge  Prettyman,  Chairman  of  the  President's  Con- 
ference on  Administrative  Procedure,  writing  in  the  No- 
vember 1953  issue  of  the  American  Bar  Association  Jour- 
nal, on  the  subject  "Reducing  the  Delay  in  Administrative 
Hearings"  wrote: 

"Repetition  ought  to  be  forbidden"  and  again: 

"Either  give  hearing  officers  autonomous  authority 
or  establish  quick  easy  communication  between  them 
and  their  agencies,  or  some  designated  agency  mem- 
bers, so  that  interlocutory  rulings  can  become  posi- 
tive and  fixed  without  delay."      (Pp.   968-969.) 

But  while  legislation  can  do  much,  much  also  depends 
on  whether  or  not  the  agencies  themselves  desire  to  make 
their  own  procedures  expeditious.  Economy  can  best  be 
achieved  where  there  is  a  will  to  economize. 

My  brief  to  the  Commission  argued  therefore  that  it 
should  modernize  its  procedures,  in  line  with  these  learned 
recommendations,  if,  in  routine  cases,  and  this  is  a  routine 
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case,  it  adopted  the  policy  of  accepting  the  decision  of  the 
Hearing  Examiner.  I  think  this  is  the  sound  practice  and 
one  which  the  Agencies  will  eventually  come  to,  volun- 
tarily or  otherwise.  This  case  seemed  to  me  to  be  a  proper 
one  in  which  to  recommend  putting  into  practice  the 
recommendations  for  efficiency  made  in  the  studies  cited 
in  my  brief.  I  considered  the  argument  reasonable  and 
the  authorities  eminent. 

In  deciding  whether  to  request  oral  argument  before 
the  Commission  in  Washington,  D.  C,  I  weighed  the 
advantages  against  the  cost,  for  my  client  isn't  wealthy. 
I  concluded  the  cost  of  a  trip  across  the  continent  from 
the  Pacific  Coast  to  the  Atlantic,  to  argue  a  routine  case 
in  which  the  recommended  decision  was  favorable,  wasn't 
justified. 

The  Commission's  Opinion  was  a  bombshell.  Besides 
ruling  against  my  client,  it  didn't  discuss  the  argument  I 
made  orally  to  the  Hearing  Examiner  (contained  in  the 
transcript),  it  didn't  discuss  my  brief  to  the  Hearing 
Examiner,  it  didn't  discuss  the  Hearing  Examiner's 
Recommended  Decision,  and  didn't  discuss  my  brief  to 
the  Commission.  I  therefore  asked  for  oral  argument 
on  motion  for  rehearing  and  was  then  told  the  request 
came  too  late. 

The  Commission's  brief  makes  some  point  (p.  32)  that 
I  obtained  an  extension  of  time  to  file  the  petition  for 
rehearing.  The  Commission's  Opinion  came  down  while 
I  was  on  vacation  near  Lake  Tahoe.  The  granting  of  this 
extension  to  permit  me  to  complete  my  vacation   is  no 


reason  why  Pierce  should  be  denied  registration.  These 
and  other  side  issues  raised  in  the  Commission's  Brief 
appear  irrelevant. 

On  page  31  of  the  Commission's  Brief  there  is,  as  I 
interpret  it,  an  implied  admission  that  the  Commission 
"had  the  benefit  of  a  digest  of  the  record  prepared  by  its 
Opinion  Writing  Office."  Such  digest,  judging  by  the 
Commission's  Opinion,  must  have  differed  substantially 
from  the  44  page  "Recommended  Decision"  prepared  by 
the  Hearing  Examiner  who  heard  the  evidence,  and  saw 
the  witnesses. 

The  Commissioners  are  busy  men.  It  would  be  un- 
reasonable to  expect  them  to  personally  read  the  678  pages 
of  this  record  and  the  many  exhibits.  It  is  reasonable 
for  them  to  delegate.  It  is  best,  in  my  opinion,  for  them 
to  adopt  the  Hearing  Examiner's  recommendations  in 
routine  cases.  It  is  better,  in  my  opinion,  for  them  to 
let  counsel  see,  and  criticize,  the  digest  on  which  the  Com- 
missioners propose  to  base  their  decision.  The  best  man 
to  prepare  that  digest  is,  obviously,  the  learned  Hearing 
Examiner  who  saw  and  heard  the  witnesses.  The  Com- 
mission's brief  asserts  that  it  is  "singularly  lacking  in 
grace"  (p.  31)  for  me  to  object  to  the  procedure  of  basing 
the  Commission's  decision  on  a  secret  staff  digest.  Permit 
me  to  comment  that  the  sec  action  in  preparing  two 
differing  digests  of  the  record,  one  of  which  is  served 
on  counsel  for  respondent  and  the  other  (the  private  one) 
is  used  as  the  basis  for  decision  cannot  expect  to  qualify, 
in  my  opinion,  as  an  act  of  grace.     On  the  contrary,  I 
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can  see  no  legitimate  reason  why  the  digest  which  the 
Commission  intends  to  rely  upon  should  not  be  the  paper 
served  on  counsel  attempting  to  protect  his  client's  interest. 

IV. 

The  Penalty  Already  Imposed  on  Respondent  Is  More 

Than  Adequate. 

Pierce  admittedly  engaged  in  activities  as  a  broker- 
dealer  for  several  years,  involving  hundreds  of  trans- 
actions. In  one  (and  only  one)  of  these  transactions 
the  Commission  finds  he  behaved  improperly  to  the  injury 
of  a  member  of  the  public.  That  was  Mr.  Hay  ward  (who 
did  not  consider  that  he  had  been  mistreated).  Such 
showing  is  wholly  inadequate  to  show  that  the  public 
interest  requires  that  Pierce  be  forever  barred  from  earn- 
ing his  livelihood  as  a  broker  and  dealer.  The  Hayward 
transaction  occurred  nearly  four  and  one-half  years  ago. 
Pierce  has  been  denied  registration  over  a  year  and  a 
half.  He  has  been  to  substantial  financial  expense  in 
these  proceedings.  They  have  also  educated  him,  as  to 
sec  attitudes.     The  lesson  has  been  driven  home. 

The  people  in  the  securities  business,  and  those  regu- 
lating it,  are  all  presumably  human.  "To  err  is  human." 
One  alleged  error,  in  hundreds  of  transactions,  must  be 
kept  in  perspective.  It  is  believed  that  further  exclusion 
of  Pierce  smacks  of  persecution  and  not  protection  of  the 
public. 


— 8— 

Conclusion. 

"The  scope  of  judicial  review  is  ultimately  con- 
ditioned and  determined  by  the  major  premise  that 
the  constitutional  courts  of  this  country  are  the 
acknowledged  architects  and  guarantors  of  the  in- 
tegrity of  the  legal  system." 

69  Harv.  L.  Rev.  274  (1955). 

The  Commission's  Order  dated  August  16,  1955,  should 
be  modified  to  bring  it  into  accord  with  the  Recommended 
Decision  of  the  Hearing  Examiner  who  heard,  and  under- 
stood, the  evidence.  Petitioner's  application  for  regis- 
tration should  be  permitted  to  become  effective. 

Respectfully  submitted, 

John  G.  Sobieski, 
Edward  J.   Dotson, 
By  John  G.  Sobieski, 

Attorneys  for  Petitioner. 
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In  the  United  States  District  Court  for  the 
District  of  Nevada 

No.  1029 

G.  A.  MILLER,  W.  W.  LORD,  RALPH  SMEED, 
L.  H.  STAUS  and  JACK  SMEED,  trustees  of 
JOHN  W.  SMEED  ESTATE,        Plaintiffs, 

vs. 

A.  E.  CORBARI  and  MARIE  CORBARI,  hus- 
band and  wife,  SAM  WAHYOU,  DIAMOND-S 
RANCH  CO.,  a  Nevada  corporation,  SAM 
WAHYOU,  K.  R.  NUTTING,  THOMAS  G. 
LEE,  A.  E.  CORBARI,  last  known  directors 
of  said  Diamond  -  S  Ranch  Co.,  a  Nevada  cor- 
poration which  has  forfeited  its  charter,  as 
trustees  for  said  corporation,  Defendants. 

COMPLAINT 

The  plaintiffs,  for  claim  against  the  defendants, 
complaint  and  alleges  as  follows: 

First  Count 

Plaintiffs,  for  a  first  count,  allege: 

I. 

That  the  plaintiffs  are  the  trustees  under  the 
testamentary  trust  of  John  W.  Smeed,  deceased, 
under  the  will  of  John  W.  Smeed,  deceased,  duly 
admitted  to  probate  in  the  Probate  Court  of  Canyon 
County,  Idaho,  and  are  residents  and  citizens  of  the 
State  of  Idaho. 
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II. 

That  the  defendants  A.  E.  Corbari  and  Marie 
Corbari  are  husband  and  wife,  and  are  residents 
and  citizens  of  the  State  of  Nevada;  that  the  de- 
fendant Diamond  -  S  Ranch  Co.  [2]  is  a  corporation 
organized  under  the  laws  of  the  State  of  Nevada, 
with  its  principal  office  at  Reno,  Nevada,  and  is  a 
citizen  of  the  State  of  Nevada ;  that  said  Diamond  - 

5  Ranch  Co.  has  forfeited  its  charter,  the  same  hav- 
ing been  revoked  by  the  State  of  Nevada  on  March 
3,  1952.  That  the  last  known  directors  of  said  cor- 
poration are  Sam  Wahyou,  A.  E.  Corbari,  K.  R. 
Nutting  and  Thomas  G.  Lee,  whose  addresses  and 
residences  as  set  out  in  the  last  annual  list  of  its 
officers  and  directors  as  filed  with  the  Secretary  of 
State  of  the  State  of  Nevada  is  P.O.  Box  7,  Gol- 
conda,  Nevada. 

III. 

That  the  matter  of  controversy  in  this  suit  ex- 
ceeds, exclusive  of  interest  and  costs,  and  the  sum 
of  $3,000.00. 

IV. 

That  the  defendants  A.  E.  Corbari  and  Marie 
Corbari  on  or  about  December  31,  1948,  made  and 
executed  and  delivered  to  John  W.  Smeed,  their  cer- 
tain promissory  note,  a  copy  of  which  is  attached 
hereto,  marked  Exhibit  "A"  and  made  a  part  here- 
of; that  said  John  W.  Smeed  is  now  deceased  and 
the  plaintiffs  herein,  as  trustees  under  his  last  will 
and  testament,  are  now  the  owners  and  holders  of 
said  note. 
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y. 

That  the  defendants  A.  E.  Corbari  and  Marie 
Corbari  owe  to  the  plaintiffs  the  amount  of  said 
note,  plus  interest  [3]  less  $750.00  paid  on  the  prin- 
cipal  thereof  on  or  about  November  22,  1950. 

Second  Count 
Further  complaining  of  the  above  defendants  and 
for  a  second  count  plaintiffs  allege: 

I. 

Plaintiffs  reallege  all  matters  contained  in  Para- 
graphs I,  II,  and  III  and  IV  and  V  of  said  First 
Coimt  contained  in  this  complaint,  and  further 
alleges : 

II. 

That  on  or  about  the  31st  day  of  October,  1950, 
the  Diamond  -  S  Ranch  Co.  did  not  exist  as  a  cor- 
poration, having  been  dissolved  under  the  laws  of 
the  State  of  Nevada;  that  the  defendants  were  the 
owners  of  a  fractional  share,  being  310/1572. 5ths  of 
the  assets  of  the  said  corporation  as  tenants  in  com- 
mon with  other  persons  who  had  been  stockholders 
of  the  said  corporation  at  the  time  of  its  dissolution 
on  September  7,  1950;  that  the  value  of  said  frac- 
tional share  owned  by  the  defendants  was  not  less 
than  $50,000.00 ;  that  on  or  about.  October  31,  1950, 
the  defendants  A.  E.  Corbari  and  Marie  Corbari 
assigned,  transferred  and  set  over  all  of  their  in- 
terest in  the  assets  of  the  said  dissolved  Nevada  cor- 
poration as  security  for  their  note,  Exhibit  "A"  to 
this  complaint,  copy  of  which  said  assignment  is  at- 
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tached  to  this  complaint  as  Exhibit  "B"  and  made 
a  part  hereof.  That  thereafter,  on  or  about  the  7th 
day  of  December,  1951,  the  corporate  charter  of 
the  Diamond  -  S  Ranch  Co.,  a  corporation,  was  re- 
vived under  the  laws  of  the  State  of  Nevada  and  the 
said  [4]  corporation  resinned  possession  of  the  as- 
sets theretofore  owned  by  those  persons  who  had 
been  stockholders  and  who  had  possessed  such  assets 
as  tenants  in  common,  including  the  interest  of  A. 
E.  Corbari  and  Marie  Corbari,  as  aforesaid,  assigned 
to  W.  W.  Lord,  trustee,  as  aforesaid ;  that  on  March 
3,  1952,  the  said  Diamond  -  S  Ranch  Co.,  a  corpora- 
tion revived  as  aforesaid,  forfeited  its  charter,  the 
same  being  revoked  by  the  State  of  Nevada. 

Third  Count 
Further  complaining  of  the  defendants  and  for 
a  third  count  plaintiffs  allege : 

I. 

Plaintiffs  reallege  all  matters  contained  in  Para- 
graphs I,  II,  III,  IY,  and  V  of  the  First  Count  and 
in  Paragraph  II  of  the  Second  Count,  and  further 
allege : 

II. 

That  Sam  Wahyou,  one  of  the  defendants  herein, 
was  a  stockholder  in  the  Diamond  -  S  Ranch  Co.,  a 
Nevada  Corporation,  at  the  time  of  its  dissolution; 
that  the  defendants  A.  E.  Corbari  and  Sam  Wahyou 
subsequent  to  the  31st  day  of  October,  1950,  con- 
spired to  defraud  the  plaintiffs  of  their  property 
under  said  assignment  by  causing  the  charter  of  the 
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Diamond  -  S  Ranch  Co.  to  be  revived  without  re- 
flecting in  the  books  and  records  of  the  corporation 
the  interest  of  the  defendants,  A.  E.  Corbari  and 
Marie  Corbari,  in  the  assets  of  the  said  corporation 
during  the  period  of  its  dissolved  status,  and  by 
causing  the  interest  of  A.  E.  Corbari  and  Marie 
Corbari  to  be  transferred  to  the  defendant  Sam 
Wahyou,  with  knowledge  of  the  plaintiffs'  interest 
and  with  the  intent  and  purpose  of  depriving  the 
plaintiffs  of  their  rights  under  said  assignment.  [5] 

TVherefore,  Plaintiffs  demand: 

1.  On  the  first  count,  that  plaintiffs  have  judg- 
ment against  defendants  A.  E.  Corbari  and  Marie 
Corbari  for  the  sum  of  $14,291.34,  together  with  in- 
terest on  the  sum  of  $15,041.34,  at  the  rate  of  five 
percent  per  annum  from  December  31,  1948,  to  De- 
cember 31,  1949,  and  interest  on  said  sum  of  $15,- 
041.34  at  the  rate  of  eight  percent  per  annum  from 
December  31,  1949,  to  November  22,  1950,  and  in- 
terest on  the  sum  of  $14,291.34  at  the  rate  of  eight 
percent  per  annum  from  November  22,  1950,  to  date 
of  judgment  herein ;  for  $3500.00  for  attorney's  fees 
and  for  the  costs  of  this  action. 

2.  On  the  second  count,  that  the  assets  of  the 
defendant  Diamond  -  S  Ranch  Co.  be  ordered  by 
this  court  to  be  impressed  with  a  lien  by  virtue  of 
the  assignment  from  the  defendants  A.  E.  Corbari 
and  Marie  Corbari,  to  the  plaintiffs  to  secure  the 
payment  of  the  amount  due  from  the  defendants 
A.  E.  Corbari  and  Marie  Corbari  to  the  plaintiffs  on 
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the  said  note  up  to  310/1572.5ths  of  the  net  value 
of  the  assets  of  the  said  corporation. 

3.  On  the  third  count,  alternatively,  that  the 
plaintiffs  have  judgment  against  the  defendant, 
Sam  Wahyou,  in  damages  for  the  full  amount  of 
the  obligation  found  due  and  owing  to  them  from 
the  defendants  A.  E.  Corbari  and  Marie  Corbari, 
including  interest,  attorneys'  fees,  and  costs,  as 
prayed  in  Paragraph  I  of  this  prayer. 

JAMES  A.  CALLAHAN, 
CARVER,  McCLENAHAN  & 

GREENFIELD, 
SMITH  &  EWING, 
/s/  By   LAURENCE  N.  SMITH, 

Attorneys  for  Plaintiff.  [6] 

Duly  Verified.  [7] 

EXHIBIT  "A" 
"$15,041.34       Caldwell,  Idaho,  December  31st,  1948 

On  Demand:  or  if  no  demand  is  made,  then  on 
December  31st,  1949  after  date,  I,  we,  or  either  of 
us,  promise  to  pay  to  John  W.  Smeed  or  order, 
Fifteen  Thousand  Forty  one  and  34/1000  Dollars. 
For  value  received,  negotiable  and  payable  at  The 
First  National  Bank  of  Caldwell,  Caldwell,  Idaho, 
in  Legal  Tender  of  the  United  States  of  America, 
with  interest  at  the  rate  of  five  per  cent,  per  annum 
from  date,  payable  annually,  and  a  reasonable  at- 
torney's fee  in  case  this  note  or  any  part  thereof,  is 
collected  by  an  attorney,  either  with  or  without  suit. 
If  this  note  is  not  paid  at  maturity  it  shall  there- 
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after  bear  interest  at  the  rate  of  Eight  per  cent. 
per  annum  until  paid,  both  before  and  after  judg- 
ment. All  makers  and  endorsers  of  this  note  each 
hereby  expressly  waive  demand,  notice  of  non-pay- 
ment and  protest,  and  guarantee  the  payment  of 
this  note  at  maturity  or  at  any  time  thereafter. 

A.  E.  Corbari 

Marie  Corbari 

No 

Due  Rt.  No.  1,  Box  42,  P.O.  Tracy,  California    [8] 

EXHIBIT  "B" 

ASSIGNMENT 

Know  All  Men  By  These  Presents,  That  Whereas, 
I,  A.  E.  Corbari,  am  indebted  on  a  certain  note 
given  to  John  W.  Smeed,  dated  December  31,  1948, 
due  December  31,  1949,  in  the  principal  amount  of 
$15,041.34,  plus  interest  at  the  rate  of  five  percent 
per  annum,  said  interest  amounting  on  October  25, 
1950,  to  the  sum  of  $1366.08,  together  with  costs  in- 
curred in  connection  therewith  in  the  sum  of 
$775.00,  and  the  sum  of  $2.06  interest  per  day  until 
the  payment  of  said  indebtedness. 

Now,  Therefore,  In  consideration  of  the  premises, 
and  to  secure  the  payment  of  said  indebtedness,  I  do 
hereby  sell,  assign,  transfer  and  set  over  unto  W. 
"W.  Lord,  as  Trustee,  all  my  rights,  title  and  interest 
in  and  to  all  of  my  partnership  interest  in  the  assets 
of  a  certain  partnership  formed  by  reason  of  the 
dissolution  of  Diamond  -  S  Ranch  Co.,  a  Nevada 
corporation,  and  in  and  to  any  profits  arising  from 
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the  operation  of  said  partnership.  I  further  state 
that  I  was  the  owner  of  310  shares  of  stock  in  said 
Diamond  -  S  Ranch  Co.,  and  that  the  total  outstand- 
ing shares  of  stock  in  said  Company  was  1,572% 
shares,  and  that  my  interest  in  the  partnership  and 
the  assets  of  the  partnership  formed  in  connection 
with  the  dissolution  of  said  Company,  is  in  the  same 
proportion  as  was  my  holding  of  stock  in  the  total 
outstanding  issue  thereof.  And  I  hereby  grant  unto 
said  W.  W.  Lord,  as  Trustee,  full  power,  in  my 
name  or  otherwise,  to  hold  and  operate  said  part- 
nership interest,  and  the  assets  thereof,  in  the  same 
manner  as  I  could  personally  do,  until  the  payment 
in  full  of  said  indebtedness  and  any  other  costs 
which  may  be  incurred  in  connection  with  any 
transaction  regarding  collection  of  said  indebted- 
ness. 

This  assignment  is  made  upon  the  express  con- 
dition that  if  I  shall  pay  or  cause  to  be  paid  to  the 
said  W.  W.  Lord,  as  trustee,  his  successor  or  as- 
signs, the  above-recited  indebtedness  on  or  before 
April  25,  1951,  then  this  assignment  shall  be  void 
and  of  no  effect. 

In  case  the  said  W.  W.  Lord,  as  trustee,  his  suc- 
cessors or  assigns,  shall  collect  the  moneys  due  on 
the  said  indebtedness  he  or  they  shall,  after  retain- 
ing the  full  amount  of  the  above  indebtedness,  and 
the  reasonable  costs  and  expenses  of  collection,  pay 
over  the  surplus,  if  any,  to  me,  or  my  successors, 
administrators,  or  assigns. 

In  case  of  nonpayment  of  said  indebtedness  on  or 
before  April  25,  1951,  I  hereby  appoint  and  con- 
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stitute  said  W.  W.  Lord,  as  trustee,  his  successors 
or  assigns,  my  attorney,  irrevocable,  with  power  of 
substitution,  to  take  possession  of,  and  if  he  so  de- 
sires, to  sell  at  any  time  after  said  payment  is  due, 
with  or  without  notice,  at  the  option  of  said  Trustee, 
the  whole  or  any  part  of  said  security,  either  at 
public  or  private  sale,  at  his  discretion,  and  the 
proceeds  thereof  to  be  applied  on  the  payment  of 
said  indebtedness,  and  any  surplus  after  payment  of 
said  indebtedness  and  expenses  to  be  subject  to  my 
order.  In  like  manner  I  agree  to  pay  on  demand  to 
said  W.  W.  Lord,  as  trustee,  his  successors  or  as- 
signs, whatever  deficit  may  result  after  aj^plying  the 
net  proceeds  of  such  sale  to  the  payment  of  said 
indebtedness. 

And  I,  Marie  Corbari,  the  wife  of  said  A.  E. 
Corbari,  hereby  join  in  this  assignment  and  consent 
thereto,  to  the  same  extent  as  [9]  though  named  in 
the  body  of  said  assignment. 

In  Witness  Whereof,  We  have  hereunto  set  our 
hands  and  seals,  this  31  day  of  October,  1950. 

[Seal]  A.  E.  Corbari 

A.  E.  Corbari 
[Seal]  Marie  Corbari 

Marie  Corbari 

State  of  California, 
County  of  San  Joaquin — ss. 

On  this  31  day  of  October,  1950,  before  me,  Wm. 
Larsen,  a  Notary  Public  in  and  for  said  State,  per- 
sonally appeared  A.  E.  Corbari  and  Marie  Corbari, 


12  G.  A.  Miller,  et  ah,  vs. 

husband  and  wife,  known  to  me  to  be  the  persons 
whose  names  are  subscribed  to  the  foregoing  instru- 
ment, and  acknowledged  to  me  that  they  executed 
the  same. 

In  Witness  Whereof,  I  have  hereunto  set  my 
hand  and  affixed  my  official  seal,  the  day  and  year 
in  this  certificate  first  above  written. 

[Seal]  Wm.  Larsen, 

Notary  Public  for  California,  Residing  at  Tracy, 
California. 

Assignment 
A.  E.  Corbari  to  W.  W.  Lord,  Trustee 
(C)  Dated  October  31,  1950  (I) 

Recorded  at  request  of  Smith  &  Ewing  March  27, 
1951  at  15  Min.  past  9  o'clock  A.M.  Book  I  page 
175  Leases  &  Contracts  Records  of  Humboldt  Co., 
Nev. 

J.  L.  Germain,  County  Recorder 

,  Deputy 

No.  84745 
Return  to  Smith  &  Ewing,  Box  111,  Caldwell, 
Idaho.  [10] 

[Endorsed] :    Filed  August  19,  1952. 
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[Title  of  District  Court  and  Cause.] 

ANSWER  OF  DEFENDANT  DIAMOND -S 
RANCH  CO.,  a  Nevada  Corporation 

Now  comes  the  Defendant  Diamond-S  Ranch  Co., 
a  Nevada  Corporation,  and  answering  the  allega- 
tions contained  in  the  First  Count  set  forth  in  the 
Complaint  on  file  herein,  admits,  denies  and  alleges 
as  follows: 

I. 

Answering  the  allegations  set  forth  in  Paragraph 
I  of  said  First  Count,  this  Defendant  has  no  in- 
formation or  belief  sufficient  to  enable  it  to  answer 
said  allegations,  and  basing  its  denial  upon  such 
lack  of  information  or  belief,  denies  each  and  every, 
all  and  singular,  the  allegations  therein  contained. 

II. 

Answering  the  allegations  contained  in  Para- 
graph II  of  the  First  Count,  this  Defendant  admits 
that  the  Defendants  A.  E.  Corbari  and  Marie  Cor- 
bari  are  husband  and  wife  and  are  residents  and 
citizens  of  the  State  of  Nevada  and  that  the  Dia- 
mond-S Ranch  Co.  is  a  corporation  organized  and 
existing  imder  the  laws  of  the  State  of  Nevada  with 
its  principal  office  at  Reno,  Nevada,  and  is  a  citizen 
of  the  State  of  Nevada;  alleges  that  the  said  Dia- 
mond-S Ranch  Co.  failed  to  file  with  the  Secretary 
of  State  of  Nevada  a  list  of  the  Officers  and  Direc- 
tors and  Designation  of  its  Resident  Agent  in  this 
State  for  the  period  commencing  July  1,  1951,  as 


14  G.  A.  Miller,  et  al.,  vs. 

required  by  Section  1,  Chapter  180,  of  the  General 
Corporation  Laws  of  1925,  as  amended,  (Paragraph 
1804  of  the  Domestic  and  Foreign  Corporation 
Laws  of  the  State  of  Nevada),  and  that  by  reason 
thereof  it  forfeited  its  right  to  carry  on  business 
in  the  State  of  Nevada,  but  that  on  the  11th  day 
of  September,  1952,  said  Corporation  cured  said  de- 
fault as  provided  in  Section  6  of  Chapter  180,  of 
the  General  Corporation  Laws  of  1925,  as  amended 
(Paragraph  1809  of  the  Domestic  and  Foreign  Cor- 
poration Laws  of  the  State  of  Nevada),  whereupon 
its  Charter  was  reinstated  and  said  reinstatement 
expressly  authorized  said  Corporation  to  transact 
business  in  the  same  manner  as  if  the  filing  fee  or 
the  license  tax  had  been  paid  when  due,  and  that 
by  reason  of  said  reinstatement,  said  Corporation 
was  restored  to  all  of  its  powers,  property,  etc.,  the 
same  as  if  no  forfeiture  had  occurred,  and  that  on 
said  11th  day  of  September,  1952,  the  Secretary  of 
State  of  the  State  of  Nevada  issued  his  Certificate 
of  Reinstatement  as  provided  in  Section  6  of  Chap- 
ter 180,  of  the  General  Corporation  Laws  of  1925, 
as  amended  (Paragraph  1809  of  the  Domestic  and 
Foreign  Corporation  Laws  of  the  State  of  Nevada)  ; 
that  except  as  expressly  herein  admitted,  denies 
each  and  every,  all  and  singular,  the  balance  of  the 
allegations  contained  in  Paragraph  II  of  said  First 
Count.  [12] 

III. 
Answering   the    allegations    contained    in    Para- 
graph IV  of  said  First  Count,  this  Defendant  has 
no  information  or  belief  sufficient  to  enable  it  to 
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answer  said  paragraph,  and  basing  its  denial  upon 
such  lack  of  information  or  belief,  denies  each  and 
every,  all  and  singular,  the  allegations  therein  con- 
tained ; 

IV. 

Answering  the  allegations  contained  in  Para- 
graph V  of  said  First  Count,  this  Defendant  has 
no  information  or  belief  sufficient  to  enable  it  to 
answer  said  allegations,  and  basing  its  denial  upon 
such  lack  of  information  or  belief,  denies  each  and 
every,  all  and  singular,  the  allegations  therein  con- 
tained. 

Answering  the  allegations  contained  in  the  Second 
Count  set  forth  in  said  Complaint,  this  Defendant 
admits,  denies  and  alleges  as  follows,  to-wit: 

I. 

This  Defendant  re-alleges  herein,  the  same  as  if 
herein  again  fully  set  forth,  this  Defendant's  an- 
swer to  Paragraphs  I,  II,  IV  and  V  of  the  First 
Count  set  forth  in  Plaintiff's  Complaint  which  are 
incorporated  by  reference  in  Paragraph  I  of  the 
Second  Count  of  said  Complaint. 

II. 

Answering  the  allegations  contained  in  Para- 
graph II  of  said  Second  Count,  this  Defendant 
alleges  that  on  September  7,  1950,  said  Diamond-S 
Ranch  Co.  filed  a  Certificate  of  Dissolution  in  the 
Office  of  the  Secretary  of  State  of  the  State  of 
Nevada  and  that  on  December  7,  1951,  said  Cor- 
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poration,  having  elected  to  renew  and  revive  said 
Corporate  Charter,  filed  in  the  Office  of  the  Secre- 
tary of  State  of  Nevada  its  Certificate  of  Renewal 
and  Revival  of  its  Corporate  Charter,  and  said 
Certificate  provided  that  said  renewal  [13]  or  re- 
vival of  the  Corporate  Charter  of  said  Corporation 
was  to  be  effective  September  7,  1950,  in  accordance 
with  Section  93  (3),  Chapter  177,  General  Corpora- 
tion Law  of  1925,  as  amended  (Chapter  1692  of  the 
Domestic  and  Foreign  Corporation  Laws  of  the 
State  of  Nevada),  and  that  by  reason  of  said  re- 
vival or  renewal,  said  Diamond-S  Ranch  Co.  is,  and 
at  all  times  herein  mentioned  was,  a  corporation 
organized  and  existing  under  and  by  virtue  of  the 
laws  of  the  State  of  Nevada  and  authorized  to 
transact  the  business  of  said  Corporation;  that  ex- 
cept as  expressly  herein  admitted,  this  Defendant 
denies  each  and  every,  all  and  singular,  the  balance 
of  the  allegations  contained  in  said  Paragraph  II  of 
said  Second  Count ;  denies  that  any  fractional  share 
whatsoever  was  owned  by  the  Defendants  or  any 
of  them  or  was  worth  not  less  than  $50,000.00  or  any 
other  sum  or  at  all; 

Answering  the  allegations  contained  in  the  Third 
Count  set  forth  in  said  Complaint,  this  Defendant 
admits,  denies  and  alleges  as  follows,  to-wit: 

I. 

This  Defendant  re-alleges  herein,  the  same  as  if 
herein  again  fully  set  forth,  this  Defendant's  an- 
swers to  Paragraph  I,  II,  IV  and  V  of  the  First 
Count  set  forth  in  Plaintiff's  Complaint  which  are 
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incorporated  by  reference  in  Paragraph  I  of  the 
Third  Count  and,  likewise,  re-alleges  herein,  the 
same  as  if  herein  again  fully  set  forth,  this  Defend- 
ant's answer  to  Paragraph  II  of  Plaintiffs'  Second 
Count  set  forth  in  said  Complaint  which  is  incor- 
porated by  reference  in  said  Paragraph  I  of  said 
Third  Count. 

II. 
Answering  the  allegations  contained  in  Para- 
graph II  of  said  Third  Count,  this  Defendant  al- 
leges that  Sam  Wahyou,  one  of  the  Defendants 
herein,  was  and  is  a  stockholder  in  the  Diamond-S 
Ranch  Co.,  a  Nevada  Corporation,  and  further  al- 
leges that  said  Sam  Wahyou  [14]  purchased  the 
corporate  stock  previously  owned  by  A.  E.  Corbari, 
to-wit:  310  Shares,  on  May  21,  1951,  for  a  valuable 
consideration,  and  without  notice  of  any  claims  of 
Plaintiffs,  if  any  they  had ;  that  except  as  expressly 
herein  admitted,  denies  each  and  every,  all  and 
singular,  the  balance  of  the  allegations  therein  con- 
tained. 

As  and  for  a  First  and  Affirmative  Defense  this 
Defendant  alleges  as  follows: 

I. 
That  said  Complaint,  and  each  and  every  count 
thereof,  fails  to  state  a  claim  against  his  answering 
Defendant  upon  which  relief  can  be  granted. 

Wherefore,  this  Defendant  prays  that  Plaintiffs 
take  nothing  by  virtue  of  their  Complaint  and  that 
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it  be  dismissed  hence  with  its  costs  of  Court  herein 
incurred. 

/s/  JOHN  DAVIDSON, 
Attorney  for  Defendant  Diamond-S  Ranch  Co.,  a 
Nevada  Corporation.  [15] 

Duly  Verified.  [16] 

[Endorsed]  :  Filed  September  20,  1952. 


[Title  of  District  Court  and  Cause.] 

ANSWER  OF  DEFENDANTS,  A.  E.  CORBARI 
AND  MARIE  CORBARI 

Comes  Now  the  defendants,  A.  E.  Corbari  and 
Marie  Corbari,  by  and  through  their  attorney  John 
S.  Halley,  and  for  answer  and  defense  to  plaintiffs' 
complaint,  on  file  herein,  admit,  deny  and  aver  as 
follows : 

I. 

Answering  the  allegations  contained  in  paragraph 

I  of  the  first  count  of  said  complaint,  the  said  de- 
fendants allege  that  they  are  without  knowledge  or 
information  sufficient  to  form  a  belief  as  to  the 
truth  of  the  allegations  contained  in  [17]  said  para- 
graph. 

II. 
Answering  the  allegations  contained  in  paragraph 

II  of  the  first  count  of  said  complaint,  the  said 
defendants  admit  that  they  are  husband  and  wife, 
and  are  residents  and  citizens  of  the  State  of 
Nevada,  and  that  Diamond-S  Ranch  Co.  is  a  cor- 
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poration  organized  under  the  laws  of  the  State  of 
Nevada,  with  its  principal  office  therein,  and  is  a 
citizen  of  the  State  of  Nevada. 

Further  answering  said  allegations,  the  said  de- 
fendants allege  that  the  said  Diamond-S  Ranch  Co. 
failed  to  file  with  the  Secretary  of  State  of  Nevada 
a  list  of  the  Officers  and  Directors  and  Designation 
of  its  Resident  Agent  in  this  State  for  the  period 
commencing  July  1,  1951,  as  required  by  Section  1, 
Chapter  180,  of  the  General  Corporation  Laws  of 
1925,  as  amended,  (paragraph  1804  of  the  Domestic 
and  Foreign  Corporation  Laws  of  the  State  of 
Nevada),  and  that  by  reason  thereof  it  forfeited  its 
right  to  carry  on  business  in  the  State  of  Nevada, 
but  that  on  the  11th  day  of  September,  1952,  said 
Corporation  cured  said  default  as  provided  in  Sec- 
tion 6  of  Chapter  180,  of  the  General  Corporation 
Laws  of  1925,  as  amended  (Paragraph  1809  of  the 
Domestic  and  Foreign  Corporation  Laws  of  the 
State  of  Nevada),  whereupon  its  Charter  was  re- 
instated and  said  reinstatement  expressly  author- 
ized said  Corporation  to  transact  business  in  the 
same  manner  as  if  the  filing  fee  or  the  license  tax 
had  been  paid  when  due,  and  that  by  reason  of  said 
reinstatement,  said  Corporation  was  restored  to  all 
of  its  powers,  property,  etc.,  the  same  as  if  no  for- 
feiture had  occurred,  and  that  on  said  11th  day  of 
September,  1952,  the  Secretary  of  State  of  the 
State  of  Nevada  issued  his  Certificate  of  Reinstate- 
ment as  provided  in  [18]  Section  6  of  Chapter  180 
of  the  General  Corporation  Laws  of  1925,  as 
amended  (Paragraph  1809  of  the  Domestic  and  For- 
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eign  Corporation  Laws  of  the  State  of  Nevada) ; 
that  except  as  expressly  herein  admitted,  denies 
each  and  every,  all  and  singular,  the  balance  of  the 
allegations  contained  in  paragraph  II  of  the  First 
Count. 

III. 

Answering  the  allegations  contained  in  paragraph 

IV  of  the  first  count  of  said  complaint,  these  de- 
fendants admit  that  on  or  about  the  31st  day  of 
December,  1948,  they  made,  executed  and  delivered 
to  John  W.  Smeed  the  promissory  note  herein  re- 
ferred to,  and  allege  that  they  are  without  knowl- 
edge or  information  sufficient  to  form  a  belief  as 
to  the  truth  of  the  remaining  allegations  contained 
in  said  paragraph. 

IV. 

Answering  the  allegations  contained  in  paragraph 

V  of  the  first  count  of  said  complaint,  these  defend- 
ants deny  they  owe  to  plaintiffs  the  amount  of  said 
note,  plus  interest,  less  Seven  Hundred  Fifty  Dol- 
lars ($750.00)  paid  on  the  principal  thereof  on  or 
about  November  22,  1950,  and  allege  that  they  have 
paid  thereon  the  further  sum  of  One  Thousand 
Dollars  ($1,000.00),  plus  interest,  and  allege  that 
they  have  paid  the  plaintiffs  on  account  of  said  note 
the  total  sum  of  One  Thousand  Seven  Hundred 
Fifty  Dollars  ($1,750.00),  plus  interest. 

Answering  the  Allegations  Contained  in  the  Sec- 
ond Count  of  said  Complaint,  These  Defendants 
Admit,  Deny  and  Aver  as  follows: 
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I. 

Answering  the  allegations  contained  in  paragraph 

I  of  the  second  count  of  said  complaint,  these  de- 
fendants re-allege  [19]  at  this  place  as  if  set  forth 
in  haec  verba  their  answers  to  pragraphs  I,  II,  III, 
IV,  and  V  of  the  first  count  of  said  complaint. 

II. 

Answering  the  allegations  contained  in  paragraph 

II  of  the  second  count  of  said  complaint,  these  de- 
fendants admit  that  on  the  31st  day  of  October, 
1950,  they  executed  and  acknowledged  the  assign- 
ment, copy  of  which  is  attached  to  said  complaint 
as  Exhibit  "B". 

Further  answering  the  allegations  contained  in 
said  paragraph,  these  defendants  allege  that  on  Sep- 
tember 7,  1950,  said  Diamond-S  Ranch  Co.  filed  a 
Certificate  of  Dissolution  in  the  Office  of  the  Secre- 
tary of  State  of  the  State  of  Nevada  and  that  on 
December  7,  1951,  said  Corporation,  having  elected 
to  renew  and  revive  said  Corporate  Charter,  filed 
in  the  Office  of  the  Secretary  of  State  of  Nevada 
its  Certificate  of  Renewal  and  Revival  of  its  Cor- 
porate Charter,  and  said  Certificate  provided  that 
said  renewal  or  revival  of  the  Corporate  Charter  of 
said  Corporation  was  to  be  effective  September  7, 
1950,  in  accordance  with  Section  93  (3),  Chapter 
177,  General  Corporation  Law  of  1925,  as  amended 
(Chapter  1692  of  the  Domestic  and  Foreign  Cor- 
poration Laws  of  the  State  of  Nevada). 
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Answering  the  Allegations  Contained  in  the  Third 
Count  of  Said  Complaint,  These  Defendants  Admit, 
Deny  and  Aver  as  follows: 

I. 

Answering  the  allegations  contained  in  paragraph 

I  of  the  Third  Count  of  said  complaint,  these  de- 
fendants re-allege  as  if  set  forth  at  this  place  haec 
verba  their  answers  [20]  to  paragraphs  I,  II,  III, 
IV  and  V  of  the  first  count,  and  paragraph  I  of 
the  second  count  of  said  complaint. 

II. 

Answering  the  allegations  contained  in  paragraph 

II  of  the  Third  Count  of  said  complaint,  these  de- 
fendants deny  each  and  every,  all  and  singular,  the 
allegations  therein  contained,  except  that  they  ad- 
mit that  Sam  Wahyou  was  a  stockholder  in  the 
Diamond-S  Ranch  Co.  on  the  7th  day  of  September, 
1950. 

Wherefore,  these  defendants  pray  that  plaintiffs 
take  nothing  by  reason  of  their  complaint,  that  the 
same  be  dismissed,  and  that  they  have  their  costs 
and  expenditures. 

/s/  JOHN  S.  HALLEY, 

Attorney  for  Defendants,  A.  E. 
Corbari  and  Marie  Corbari      [21] 

[Endorsed] :    Filed  November  10,  1952. 
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[Title  of  District  Court  and  Cause.] 

MOTION 

Come  Now  the  plaintiffs  and  move  this  Honorable 
Court  for  leave  to  file  a  First  Amended  Complaint 
herein,  copy  of  which  proposed  Amended  Complaint 
is  attached  hereto,  and  adding  new  parties  as  shown 
therein,  and  for  cause  therefor,  state: 

That  facts  learned  from  the  taking  of  discovery 
depositions  herein  make  it  desirable  and  necessary 
that  additional  counts  be  stated  and  that  additional 
persons  be  made  parties  defendant. 

Dated  this  25th  day  of  May,  1954. 

SMITH  &  EWING, 
CARVER,  McCLENAHAN  & 

greenfield, 
pike  &  Mclaughlin, 

/s/  By   MILES  N.  PIKE, 

Attorneys  for  Plaintiffs  [22] 

NOTICE  OF  MOTION 

To:  A.  E.  Corbari  and  Marie  Corbari,  Defendants 
above  named,  and  to  John  S.  Halley,  Esq.,  their 
attorney,  and  to  Diamond-S  Ranch  Co.,  De- 
fendant above  named,  and  to  John  Davidson, 
Esq.,  its  attorney: 

Please  Take  Notice,  that  the  undersigned  will 
bring  the  above  Motion  on  for  hearing  before  this 
Court  at  Carson  City,  Nevada,  on  Monday,  the  7th 
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day  of  June,  1954,  at  10  o'clock  in  the  forenoon  of 
that  day  or  as  soon  thereafter  as  counsel  can  be 
heard. 

SMITH  &  EWING, 
CARVER,  McCLENAHAN  & 

greenfield, 
pike  &  Mclaughlin, 

/s/  By   MILES  N.  PIKE, 

Attorneys  for  Plaintiffs 

Acknowledgment  of  Service  attached.  [23] 

[Endorsed] :    Filed  May  26,  1954. 


[Title  of  District  Court  and  Cause.] 

ORDER  GRANTING  MOTION  FOR  LEAVE  TO 
FILE  AMENDED  COMPLAINT 

This  matter  came  on  for  hearing  this  12th  day  of 
October,  1954,  upon  the  motion  of  the  plaintiffs  for 
leave  to  file  an  amended  complaint,  Miles  N.  Pike 
and  Laurence  N.  Smith  appearing  for  plaintiffs, 
John  Davidson  and  Gordon  J.  Aulik  appearing  for 
the  defendant,  Diamond-S  Ranch  Co.,  and  John  S. 
Halley  appearing  for  the  defendants,  A.  E.  Corbari 
and  Marie  Corbari. 

The  matter  being  argued  was  submitted  to  the 
Court  for  determination,  and  after  due  considera- 
tion it  is 

Ordered  that  said  motion  for  leave  to  file  an 
amended  complaint  be  and  it  is  hereby  granted. 

It  is  further  Ordered  that  pretrial  be  continued 


Sam  Wahyou,  et  al.  25 

until  such  time  as  responsive  pleadings  have  been 
filed  to  the  amended  complaint. 

Dated:   October  12th,  1954. 

/s/  JOHN  R.  ROSS, 

United  States  District  Judge       [39] 

[Endorsed] :   Filed  November  12,  1954. 


[Title  of  District  Court  and  Cause.] 

FIRST  AMENDED  COMPLAINT 

The  plaintiffs,  for  claim  against  defendants,  com- 
plain and  allege  as  follows: 

First  Count 
The  plaintiffs,  for  a  First  Count,  allege: 

I. 

That  plaintiffs,  G.  A.  Miller,  W.  W.  Lord,  Ralph 
Smeed,  L.  H.  Staus  and  John  H.  Smeed  are  the 
trustees  under  the  testamentary  trust  of  John  W. 
Smeed,  deceased,  under  his  will,  duly  admitted  to 
probate  in  the  Probate  Court  of  Canyon  County, 
Idaho,  and  are  residents  and  citizens  of  the  State 
of  Idaho. 

II. 

That  defendants,  A.  E.  Corbari,  otherwise  known 
as  Archie  E.  Corbari,  and  Marie  Corbari  are  hus- 
band and  wife,  and  are  [40]  citizens  of  the  State  of 
Nevada ;  that  defendant,  Sam  Wahyou,  individually 
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and  as  trustee,  is  a  resident  and  citizen  of  the  State 
of  California;  that  defendant,  Diamond  S.  Ranch 
Co.,  was  incorporated  under  the  laws  of  the  State 
of  Nevada  and  holds  itself  out  as  being  a  Nevada 
corporation  at  the  present  time;  that  if  defendant 
corporation  is  in  existence  at  all  at  present,  it  has 
its  principal  office  at  Galconda,  Nevada,  and  is  a 
citizen  of  the  State  of  Nevada;  that  defendant, 
Forrest  E.  Macomber,  is  a  resident  and  citizen  of 
the  State  of  California;  that  defendants,  K.  R.  Nut- 
ting and  Thomas  Gr.  Lee,  trustees,  are  residents  and 
citizens  of  the  State  of  California ;  and  that  defend- 
ants, Thomas  G.  Lee,  Toy  Quong,  Joe  Sin,  K.  R. 
Nutting,  Yip  K.  Toon,  Herbert  Jang,  otherwise 
known  as  Herbert  Jong,  and  D.  W.  Zignego  are 
citizens  and  residents  of  the  State  of  California. 

III. 

That  the  matter  of  controversy  in  this  suit  ex- 
ceeds, exclusive  of  interest  and  costs,  the  sum  of 
$3,000.00. 

IV. 

That  said  defendants,  A.  E.  Corbari  and  Marie 
Corbari,  on  or  about  December  31,  1948,  made  and 
executed  and  delivered  to  John  W.  Smeed,  their  cer- 
tain promissory  note,  a  copy  of  which  is  attached 
hereto  marked  Exhibit  "A"  and  made  a  part  hereof ; 
that  said  John  W.  Smeed  is  now  deceased  and  the 
plaintiffs,  herein,  as  trustees  under  his  last  will  and 
testament,  are  now  the  owners  and  holders  of  said 
note. 
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V. 

That  neither  of  the  defendants  Corbari,  num- 
bered 1  and  2,  paid  said  note  or  any  part  thereof 
on  December  31,  1949  and  it  became  necessary  to 
place  said  note  in  the  hands  of  an  attorney  for  col- 
lection; that  said  defendants  or  one  of  them  paid 
plaintiffs  $750.00  on  account  of  the  principal  of  said 
note  or  on  or  about  November  22,  1950,  but  neither 
of  said  defendants,  nor  anyone  else  has  made  any 
other  payments  on  account  of  said  note  although 
[41]  repeated  demands  have  been  made  upon  said 
defendants  that  the  same  be  paid;  and  that  it  be- 
came necessary  to  file  this  suit  to  collect  said  note. 

VI. 

That  said  defendants  Corbari  owe  to  plaintiffs 
the  amount  of  said  note  less  said  payment,  namely, 
the  sum  of  $14,291.34,  plus  interest  at  5%  per  an- 
num on  the  sum  of  $15,041.34  from  December  31, 
1948  to  December  31,  1949,  plus  interest  on  $15,- 
041.34  at  8%  per  annum  from  December  31,  1949 
until  November  22,  1950,  plus  interest  on  $14,291.34 
at  8%  per  annum  from  November  22,  1950,  until 
paid,  plus  a  reasonable  attorney's  fee  for  services 
rendered  to  collect  said  note. 

Second  Count 
Further  complaining  of  the  above  defendants  and 
for  a  Second  Count,  plaintiffs  allege: 

I. 

Plaintiffs  reallege  all  matters  contained  in  said 
First  Count  of  this  complaint,  and  further  allege: 
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II. 

That  on  the  7th  day  of  September,  1950,  defend- 
ant number  4,  Diamond  S.  Ranch  Co.,  was  duly  in- 
corporated as  a  corporation  under  the  laws  of  the 
State  of  Nevada  and  was  and  had  been  doing  busi- 
ness as  a  ranching  corporation  under  said  laws.  On 
that  day  said  defendant  corporation  filed  with  the 
Secretary  of  State  of  Nevada  the  papers  necessary 
to  effect  a  voluntary  dissolution  of  said  corporation 
under  the  provisions  of  Section  1664  (64)  of  the 
code  of  laws  of  the  State  of  Nevada,  the  Secretary 
issued  this  certificate  therein  provided  for  that  said 
corporation  was  dissolved,  and  on  that  day  said  cor- 
poration was  dissolved. 

III. 

That  upon  the  day  said  corporation  was  dissolved, 
defendants  A.  E.  Corbari,  Sam  Wahyou,  K.  R. 
Nutting  and  Thomas  G.  Lee,  were  [42]  the  duly 
elected  and  qualified  directors  of  said  corporation 
and  under  the  provisions  of  Section  1665  (65)  of 
said  code  became  trustees  of  the  assets  of  said  cor- 
poration with  the  powers  and  duties  of  such  trustees 
as  are  provided  by  law. 

IV. 

That  upon  said  day  said  corporation  owned  the 
property  situated  in  Humboldt  County,  Nevada,  de- 
scribed in  Exhibit  "C"  to  this  First  Amended  Com- 
plaint, attached  hereto  and  made  a  part  hereof,  and 
the  then  stockholders  of  said  corporation  became 
owners  of  said  property. 

V. 

That  upon  said  day  the  stockholders  of  said  cor- 
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poration  were  the  following  named  persons  and 
they  owned  the  number  of  shares  hereinafter  set 
opposite  their  names,  and  the  total  of  1572.5  shares 
owned  by  them  was  all  of  the  stock  of  said  corpora- 
tion issued  and  outstanding: 


Defendant  Sam  Wahyou 

321 

Defendant  Thomas  Gr.  Lee 

80 

Defendant  Toy  Quong 

50 

Defendant  Joe  Sin 

52% 

Defendant  A.  E.  Corbari 

310 

Defendant  K.  R.  Nutting 

629 

Defendant  Yip  K.  Toon 

50 

Defendant  Herbert  Jang  or  Jong 

80 

Total    1,572% 

VI. 

That  on  or  about  the  22nd  day  of  February,  1950, 
defendant  A.  E.  Corbari  agreed  with  plaintiffs  for 
a  valuable  consideration  to  assign  his  interest  in 
the  defendant  corporation  to  plaintiffs  to  secure  the 
note,  Exhibit  "A"  herein;  that  on  or  about  October 
31,  1950,  said  assignment  was  reduced  to  writing 
and  signed  by  said  defendants  A.  E.  Corbari  and 
Marie  Corbari,  a  copy  of  which  said  assigmnent  is 
attached  hereto  as  Exhibit  "B"  and  made  a  part 
hereof;  and  that  said  assignment  was  recorded 
March  27,  1951,  among  the  Humboldt  County, 
Nevada  records;  and  that  defendants  [43]  Wahyou 
and  Macomber  had  notice  and  knowledge  of  said 
agreement  prior  to  their  actions  complained  of 
herein. 
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VII. 

That  after  said  dissolution,  defendants  A.  E. 
Corbari,  Wahyou,  Nutting  and  Lee,  and  each  of 
them,  willfully,  maliciously  and  fraudulently  failed 
to  carry  out  the  duty  of  each  of  them  as  fiduciaries 
to  settle  the  affairs  of  the  dissolved  corporation, 
collect  its  outstanding  debts,  pay  its  creditors  and 
distribute  and  pay  the  balance  of  its  assets  among 
the  persons  who  had  been  stockholders  of  the  cor- 
poration or  their  legal  representatives,  but  continued 
the  business  for  which  said  corporation  had  been 
established,  and  their  failure  and  breach  of  duty  has 
continued  to  this  day,  and  they  wrongfully  used  the 
assets  of  said  corporation  for  that  purpose. 

VIII. 

That  defendants,  A.  E.  Corbari,  Wahyou,  Nutting 
and  Lee,  in  violation  of  their  duties  as  fiduciaries 
and  in  furtherance  of  their  unlawful  action  afore- 
said, falsely  and  fraudulently  caused  to  be  executed 
and  filed  on  December  7,  1951,  with  the  Secretary 
of  State  of  Nevada  a  so-called  certificate  of  revival 
or  renewal  of  corporate  charter  of  said  corporation 
in  which  they  admitted  that  they  were  carrying  on 
such  business;  that  by  said  certificate  and  an  af- 
fidavit called  ''Appointment  of  Agents"  filed  there- 
with, defendants,  Nutting,  Wahyou,  Lee,  Jang  or 
Jong,  Quong,  Sin  and  Toon  falsely  and  fraudu- 
lently represented  and  swore,  under  oath,  that  the 
execution  and  filing  of  said  certificate  was  author- 
ized by  the  written  and  unanimous  consent  of  all 
of  the  stockholders  of  said  corporation,   and  the 
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names  of  said  stockholders  were  therein  set  forth, 
together  with  the  number  of  shares  of  said  cor- 
poration entitled  to  vote  held  by  each  of  them, 
when  in  matter  of  fact  and  law  there  were  no  stock- 
holders entitled  to  vote  after  the  dissolution  of  the 
corporation,  and,  if  there  were,  the  successors  in 
interest  to  Corbari's  shares  in  the  [44]  corporation 
were  not  mentioned  in  said  papers  nor  had  such 
successors  in  interest  given  any  consent  to  said 
papers  or  the  filing  thereof ;  and  that  in  said  papers 
the  said  defendants  further  falsely  represented  and 
swore  under  oath  that  defendant  Wahyou  was  the 
owner  of  631  shares  of  the  corporate  stock  when 
as  a  matter  of  fact  he  only  owned  321  shares,  if  he 
owned  any. 

IX. 
-That  the  actions  of  defendants  ^omplainedr-of-4n 
this  count  kave  hindered  and  delayed  the -payment 
•&f  the  obligation  due  plaintiffs  and  def-rauded-them. 

Third  Count 
Further  complaining  of  the  defendants  and  for 
a  Third  Count,  plaintiffs  allege: 

I. 

Plaintiffs  reallege  all  matters  contained  in  the 
First  and  Second  Counts  of  this  First  Amended 
Complaint. 

II. 

Plaintiffs  allege  that  at  a  time  when  defendant 
corporation  was  in  a  state  of  dissolution,  to-wit,  on 
or  about  May  21,  1951,  defendant  Wahyou,  acting 
through  his  agent  and  attorney,  defendant  Macom- 
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ber,  purported  to  purchase  at  a  so-called  pledge 
foreclosure  sale  the  310  shares  of  stock  of  defend- 
ant, A.  E.  Corbari,  in  said  corporation;  that  said 
supposed  sale  of  said  stock  took  place  in  Stockton, 
California,  where  the  certificates  allegedly  evidenc- 
ing the  ownership  of  said  shares  had  their  situs; 
that  this  purported  sale  was  conducted  by  defendant 
Macomber  as  agent  for  defendant  Wahyou  without 
notice  to  plaintiffs  or  knowledge  of  the  same  by 
them  and  at  a  time  when  defendants  Wahyou  and 
Macomber  well  knew  of  plaintiffs'  interest  in  de- 
fendant corporation,  as  aforesaid;  that  the  pur- 
chaser of  said  certificates  was  one  Gordon  J.  Aulik 
as  agent  for  defendant  Wahyou;  that  said  pur- 
ported sale  [45]  of  stock  to  defendant  Wahyou  was 
illegally  conducted,  fraudulent  and  invalid,  and  in- 
effective to  transfer  to  defendant  Wahyou  any  in- 
terest in  defendant  corporation,  or  for  any  purpose. 

/ 

III. 

■-Plaintiffs  also  allege  that  if  this  sale--4i4  transfer 
any  interest  of  defendants  Corbari  in  said  corpora- 
tion or  in  its  assets,  or  stock,  defendants  Macomber 
and  Wahyou  violated  the  duties  created  by  their 
fiduciary  relationship  as  trustees  and  attorney  for 
the  trustee ;  and  that  Sections  2224,  2228,  2229,  2230, 
2231,  2232,  2233,  2234,  2235,  and  2237  of  the  code 
of  laws  of  the  State  of  California  applied;  that  the 
pertinent  portions  of  said  Sections  are  set  forth  in 
Exhibit  UP"  attached  hereto  and  made  a  part 
In  lvof;  and  that  said  Sections  were  in  full  force 
?md  effect  at  the  time  of  said  sale. — 
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Fourth  Count 

Further  complaining  of  defendants  and  for  a 
Fourth  Count,  plaintiffs  allege: 

I. 

Plaintiffs  reallege  all  matters  contained  in  the 
First,  Second  and  Third  Counts  of  this  First 
Amended  Complaint. 

II. 

Plaintiffs  are  informed  and  believe,  and  therefore 
allege,  that  defendants  Zignego  and  Macomber  as- 
sert an  interest  in  the  defendant  corporation  and 
its  assets  by  reason  of  a  purported  pledge  of  de- 
fendant Corbari  of  his  310  shares  of  stock;  that 
any  such  pledge  was  invalid  and  ineffective  to  pass 
any  such  interest;  and  that  if  such  pledge  did  pass 
any  such  interest,  it  became  ineffective  and  was  dis- 
charged. 

III. 

That  defendants,  A.  E.  Corbari,  Wahyou  and 
Macomber,  and  each  of  them,  have  conspired  each 
with  the  other  to  hinder,  delay  and  defraud  plain- 
tiffs by  such  purported  pledge  and  by  the  [46]  acts 
complained  of  in  this  complaint  and  to  deprive 
plaintiffs  of  their  rights  under  the  said  assignment 
to  them;  and  that  the  acts  of  said  defendants  pur- 
suant to  said  conspiracy  have  hindered  and  delayed 
and  defrauded  plaintiffs. 

Wherefore,  plaintiffs  demand: 

1.    Judgment  against  defendants  Corbari  for  the 
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sum  of  $14,291.34,  together  with  interest  on  the  sum 
of  $15,041.34  at  5%  per  annum  from  December  31, 

1948  to  December  31,  1949,  interest  on  the  sum  of 
$15,041.34  at  8%   per  annum  from  December  31, 

1949  to  November  22,  1950,  interest  on  the  sum  of 
$14,291.34  at  8%  per  annum  from  November  22, 
1950,  until  paid,  a  reasonable  attorney's  fee  for 
representing  plaintiffs  in  attempting  to  collect  said 
note  and  prosecuting  this  action  and  the  costs 
thereof. 

2.  That  defendant  trustees  be  removed  and  a  re- 
ceiver be  appointed  to  take  over  the  assets  of  the 
former  corporation  Diamond  S.  Ranch  Co.,  wind 
up  its  affairs,  pay  its  debts  and  distribute  the  bal- 
ance of  its  assets  among  those  entitled. 

3.  That  this  court  decree  that  plaintiffs  have  a 
proportionate  interest  in  the  property  described  in 
this  complaint  and  in  any  other  assets  of  said 
former  corporation. 

4.  That  this  court  require  defendants  Corbari, 
Wahyou,  Nutting,  Lee,  Quong,  Sin,  Toon  and  Jang 
or  Jong,  and  each  of  them,  to  account  for  any  prop- 
erty described  herein  and  any  property  received 
by  them,  or  any  of  them,  from  the  former  or  present 
corporation  Diamond  S.  Ranch  Co.,  and  for  any 
property  coming  into  their  hands  through  said 
former  or  present  corporation,  or  through  the 
operation  of  the  business  for  which  it  was  orga- 
nized, or  through  the  conduct  of  any  business  in  its 
name  or  any  similar  name. 

5.  That  this  court  enjoin  said  defendants,  and 
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each  of  them,  pendente  lite  and  permanently,  from 
disposing  of  any  such  [47]  property  in  their,  or 
any  of  their,  possession,  charge,  or  control  until  the 
claims  of  plaintiffs  and  others  interested  in  such 
property  be  satisfied. 

6.  That  the  assets  of  said  former  or  present  cor- 
poration be  ordered  by  this  court  to  be  impressed 
with  a  lien  for  the  payment  of  the  obligation  due 
plaintiffs  described  in  the  first  prayer  hereof. 

7.  That  the  court  order  the  property  and  assets 
to  which  the  lien  of  plaintiffs  has  attached,  sold, 
and  plaintiffs  paid  from  the  net  assets  of  the  sale. 

8.  That  plaintiffs  have  judgment  against  defend- 
ants Wahyou,  Macomber,  Nutting,  Lee,  Quong,  Sin, 
Toon  and  Jang  or  Jong,  and  each  of  them,  for  the 
payment  of  said  obligation. 

9.  For  such  other  and  further  relief  as  to  the 
court  may  seem  meet  and  proper. 

SMITH  &  EWING, 
CARVER,  McCLENAHAN  & 

greenfield, 
pike  &  Mclaughlin, 

/s/  By    GEORGE  C.  GREENFIELD, 
Attorneys  for  Plaintiffs 

Duly  Verified.  [48] 

[Printer's  Note:  Exhibit  "A"  and  "B"  are 
duplicates  of  Exhibit  "A"  and  "B"  attached  to 
Complaint  set  out  at  pages  8  to  12.] 
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EXHIBIT  "C" 

In  Humboldt  County,  Nevada: 
Parcel  No.  1 

Twp.  35  N.  R.  39  E.  Mt.  Diablo  Meridian:  Section 
22:  El/2  NE14;  Section  23:  West  Half;  Section  27: 
East  Half. 

Twp.  36  N.  R.  39  E.:  Section  13:  All;  Section  14: 
Nl/2  NE14;  Section  24:  All. 

Twp.  36  N.  R.  40  E.:  Section  18:  W%  SW% 
and  SE14  SW14;  Section  19:  All;  Section  20:  W%; 
SW14  of  SE14,  and  that  portion  of  the  SE%  SE^4 
lying  Westerly  of  the  Golconda-Paradise  Valley 
County  Road  leading  from  the  Central  Pacific  Rail- 
road to  the  steel  bridge  across  the  Humboldt  River. 

Also,  that  portion  of  the  SW%  NEi/4  and  Nl/2 
SE14  of  said  Section  20  described  as  follows:  Com- 
mencing at  the  SE  corner  of  NE1^  SE1^  of  said 
Sec.  20;  thence  North  along  the  East  line  of  said 
Section  a  distance  of  214.5  feet;  thence  North  45 
deg  1'  30"  West  a  distance  of  1327.1  feet  to  a  point 
100  feet  Southwesterly  from  an  old  ditch  2'x2'x6'; 
thence  North  67  deg.  56'  30"  West  1226.3';  thence 
N.  74  deg.  28'  West  648.9'  to  a  point  100  feet  SWrly 
from  an  old  ditch;  thence  S.  0  deg.  7'  E.  1810.5  ; 
thence  North  89  deg.  30'  E.  2698.8'  to  the  point  of 
beginning. 

Section  21 :  A  portion  of  W%  of  SW%. 

Section  22:  All  of  SW%  SW%. 

Section  28:  NE%;  Ey2  NW%;  also  a  portion  of 
SE14  and  a  portion  of  W/2  of  SW%. 

Section  29:  W%;  also  a  portion  of  E%. 


Sam  Wahyou,  et  al.  37 

Section  30:  W/2  of  NE%;  SE%  NE%;  Ey2  of 
SE14. 

Section  32 :  NW%,  excepting  that  portion  hereto- 
fore conveyed  to  Golconda  Cattle  Company  by  deed, 
Book  44  page  401,  records  of  Humboldt  County, 
Nevada. 

Section  34:  W/2  NW%;  NW%  NE%. 

Section  36:  NW%  NW%. 

Right  for  Easement  in  and  to  tract  of  land  in 
SE14  NW14  Sec.  30,  Twp.  36  N.  41  E.  for  the  pur- 
pose of  storing  and  conserving  water. 

Town  of  Golconda: 

Lots  1,  2,  3,  4,  15,  16,  17,  18,  in  Block  2; 

Lots  1  and  18,  Block  3; 

Lots  1,  2,  14,  15,  16,  17,  Block  4; 

Lot  5,  Block  6: 

All  in  the  Town  of  Golconda,  Humboldt  County, 
according  to  the  official  plat  of  said  Town  as  the 
same  is  filed  in  the  office  of  the  County  Recorder  of 
said  Humboldt  County.  [52] 

Parcel  No.  2 
Twp.  36  N.  R.  39  E.  Mt.  Diablo  Meridian: 
Section  12:  E%  SE14. 
Twp.  36  N.  R.  40  E. : 
Section  7:  SV2. 
Section  8:  S%. 
Section  16 :  W%. 
Section  17:   All. 

Section  18:  SE%  SE%;  N%  SE%,  NE,  S  of 
NWi/4  (says  this  is  exactly  as  it  was  written),  N%, 


38  G.  A.  Miller,  et  al.,  vs. 

NWy4,  and  a  portion  of  SW*4  NW%  NE%  SW% 
and  SWi/4  of  SE%  (described  by  metes  and 
bounds) . 

Section  20:  Portion  of  NEI4  an<l  portion  of  N.% 
of  SEi/4. 

Section  21 :  Portion  of  NW1^  and  portion  of  N1/^ 
of  SW14. 

Section  27:   All. 

Also,  a  strip  of  land  40  feet  in  width  adjoining 
the  right-of-way  of  Western  Pacific  Railroad  on  the 
SWrly  side  and  commencing  at  the  Golconda-Para- 
dise  Valley  road  near  where  said  road  crosses  the 
track  of  said  railway  company  and  running  North- 
easterly along  said  r/w  for  a  distance  of  3705  feet 
to  where  said  road  crosses  said  track  of  said  com- 
pany; thence  40  feet  in  width  along  the  Northeast- 
erly side  of  said  r/3;  running  Northwesterly  to  the 
North  line  of  Sec.  13,  Twp.  36  N.R.  39  E.  Mt.  D. 

Total  acreage  of  Parcel  No.  2:  3197.69  acres. 

Parcel  No.  3 
Twp.  35  N.R.  39  E. 
Section  14:  S%  SE%. 
Section  16:  Sy2  SE%;  Sy2  SW%. 
Section  20:  N%  NE%. 

Section  22 :  NW%  NE% ;  N.  2  ETW% ;  Wy2  SE% ; 
SE14  SW14. 

Section  28:  NE%  NW14;  SW14  NW45  NW% 
SWI4 

Twp.  35  N.  R,  40  E : 
Section  7:  Ny2  SW%.  [53] 
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EXHIBIT  "D" 

Sec.  2224.  "One  who  gains  a  thing  by  *  *  *  the 
violation  of  a  trust  is,  unless  he  has  some  other  and 
better  right  thereto,  an  involuntary  trustee  of  the 
thing  gained  for  the  benefit  of  the  person  who  would 
otherwise  have  had  it." 

Sec.  2228.  "Trustee's  obligation  to  good  faith.  In 
all  matters  connected  with  his  trust,  a  trustee  is 
bound  to  act  in  the  highest  good  faith  toward  his 
beneficiary,  and  may  not  obtain  any  advantage 
therein  over  the  latter  by  the  slightest  misrepre- 
sentation, concealment,  threat,  or  adverse  pressure 
of  any  kind." 

Sec.  2229.  "Trustee  not  to  use  property  for  his 
own  profit.  A  trustee  may  not  use  or  deal  with  the 
trust  property  for  his  own  profit  or  for  any  other 
purpose  unconnected  with  the  trust,  in  any  manner." 

Sec.  2230.  "Certain  transactions  forbidden. 
Neither  a  trustee  nor  any  of  his  agents  may  take 
part  in  any  transaction  concerning  the  trust  in 
which  he  or  anyone  for  whom  he  acts  as  agent  has 
an  interest,  present  or  contingent,  adverse  to  that 
of  his  beneficiary,  except  as  follows: 

1.  When  the  beneficiary,  having  capacity  to  con- 
tract, with  a  full  knowledge  of  the  motives  of  the 
trustee,  and  of  all  other  facts  concerning  the  trans- 
action which  might  affect  his  own  decision  and  with- 
out the  use  of  influence  on  the  part  of  the  trustee 
permits  him  to  do  so ;" 

Sec.  2231.  "Trustee's  influence  not  to  be  used  for 
his  advantage.  A  trustee  may  not  use  the  influence 
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which  his  position  gives  to  him  to  obtain  any  ad- 
vantage from  his  beneficiary." 

Sec.  2232.  "Trustee  not  to  assume  a  trust  adverse 
to  interest  of  beneficiary.  No  trustee,  so  long  as  he 
remains  in  the  trust,  may  undertake  another  trust 
adverse  in  its  nature  to  the  interest  of  his  bene- 
ficiary in  the  subject  of  the  trust,  without  the  con- 
sent of  the  latter." 

Sec.  2233.  "To  disclose  adverse  interest.  If  a  trus- 
tee acquires  any  interest,  or  becomes  charged  with 
any  duty,  adverse  to  the  interests  of  his  beneficiary 
in  the  subject  of  the  trust,  he  must  immediately 
inform  the  latter  thereof,  and  may  be  at  once  re- 
moved." 

Sec.  2234.  "Trustee  guilty  of  fraud,  when.  Every 
violation  of  the  provisions  of  the  preceding  sections 
of  this  article  is  a  fraud  against  the  beneficiary  of 
a  trust." 

Sec.  2235.  "Presumption  against  trustee.  All 
transactions  between  a  trustee  and  his  beneficiary 
denying  the  existence  of  the  trust,  or  while  the  in- 
fluence acquired  by  the  trustee  remains,  by  which 
he  obtains  any  advance  from  his  beneficiary,  are 
presumed  to  be  interested  into  by  the  latter  without 
sufficient  consideration,  and  under  undue  influence." 

Sec.  2237.  "Measure  of  liability  for  breach  of 
trust.  A  trustee  who  uses  or  disposes  of  the  trust 
property  contrary  to  section  two  thousand  two  hun- 
dred and  twenty-nine,  may,  at  the  option  of  the 
beneficiary,  be  required  to  account  for  all  profits  bo 
made,  or  to  pay  the  value  of  its  use,  and,  if  he  has 
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disposed  thereof,  to  replace  it,  with  its  fruits,  or  to 
account  for  the  proceeds  with  interest."  [54] 

[Endorsed] :    Filed  October  21,  1954. 


[Title  of  District  Court  and  Cause.] 

ANSWER  OF  DIAMOND-S  RANCH  CO.  TO 
FIRST  AMENDED  COMPLAINT 

Now  comes  the  Defendant  Diamond-S  Ranch  Co., 
a  Nevada  Corporation,  and  answering  the  First 
Amended  Complaint  on  file  herein  admits,  denies 
and  alleges  as  follows: 

Answering  the  allegations  contained  in  the  First 
Count  of  said  First  Amended  Complaint,  this  De- 
fendant admits,  denies  and  alleges  as  follows: 

I. 

Answering  Paragraph  I  of  said  First  Count,  this 
Defendant  [55]  has  no  information  or  belief  suf- 
ficient to  enable  it  to  answer  said  allegations,  and 
basing  its  denial  upon  such  lack  of  information  or 
belief,  denies  each  and  every,  all  and  singular,  the 
allegations  therein  contained;  and  in  this  regard, 
this  Defendant  denies  that  said  Plaintiffs  have  any 
capacity  or  right  to  bring  or  maintain  this  suit; 

II. 

Answering  the  allegations  set  forth  in  Paragraph 
II  of  said  First  Count,  this  Defendant  admits  that 
the  Defendants  A.  E.  Corbari  and  Marie  Corbari 
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are  husband  and  wife  and  are  citizens  of  the  State 
of  Nevada;  admits  that  the  Defendants  Sam  Wah- 
you,  Forrest  E.  Macomber,  K.  R.  Nutting,  Thomas 
G.  Lee,  Toy  Quong,  Joe  Sin,  Yip  K.  Toon,  Herbert 
Jang  and  D.  W.  Zignego  are  all  of  them  citizens  and 
residents  of  the  State  of  California;  admits  that 
Diamond-S  Ranch  Co.  is  and  at  all  times  herein 
mentioned  in  said  First  Amended  Complaint  was  a 
corporation  organized  and  existing  under  the  laws 
of  the  State  of  Nevada,  and  has  its  principal  office 
in  Reno,  Nevada;  and,  except  as  expressly  herein 
admitted,  denies  each  and  every,  all  and  singular, 
the  allegations  therein  contained; 

III. 

This  Defendant  has  no  information  or  belief  suf- 
ficient to  enable  it  to  answer  the  allegations  con- 
tained in  Paragraph  IV  of  said  First  Count;  and 
basing  its  denial  upon  such  lack  of  information 
and  belief,  denies  each  and  every,  all  and  singular, 
the  allegations  therein  contained; 

IV. 

This  Defendant  has  no  information  or  belief  suf- 
ficient to  enable  it  to  answer  the  allegations  con- 
tained in  Paragraph  V  of  said  First  Count,  and 
basing  its  denial  upon  such  lack  of  information 
and  belief,  denies  each  and  every,  all  and  singular, 
the  allegations  therein  contained;   [56] 

V. 

This  Defendant  has  no  information  or  belief  suf- 
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ficient  to  enable  it  to  answer  the  allegations  con- 
tained in  Paragraph  VI  of  said  First  Count,  and 
basing  its  denial  upon  such  lack  of  information 
and  belief,  denies  each  and  every,  all  and  singular, 
the  allegations  therein  contained; 

Answering  the  allegations  contained  in  the  Second 
Count  set  forth  in  said  First  Amended  Complaint, 
this  Defendant  admits,  denies  and  alleges  as  follows : 

I. 

This  Defendant  re-alleges  herein,  the  same  as  if 
herein  again  fully  set  forth,  this  Defendant's  an- 
swers to  Paragraphs  I,  II,  IV,  V  and  VI  of  the 
First  Count  set  forth  in  Plaintiff's  First  Amended 
Complaint  which  are  incorporated  by  reference  in 
Paragraph  I  of  the  Second  Count  of  said  First 
Amended  Complaint; 

II. 

Answering  the  allegations  contained  in  Para- 
graph II  of  said  Second  Count,  this  Defendant  al- 
leges that  the  Diamond-S  Ranch  Co.  is  a  corpora- 
tion organized  and  existing  under  the  laws  of  the 
State  of  Nevada  with  its  principal  office  at  Reno, 
Nevada,  and  is  a  citizen  of  the  State  of  Nevada; 
alleges  that  the  said  Diamond-S  Ranch  Co.  failed  to 
file  with  the  Secretary  of  State  of  Nevada  a  list  of 
the  Officers  and  Directors  and  Designation  of  its 
Resident  Agent  in  this  State  for  the  period  com- 
mencing July  1,  1951,  as  required  by  Section  1, 
Chapter  180,  of  the  General  Corporation  Laws  of 
1925,  as  amended,  (Paragraph  1804  of  the  Domestic 
and   Foreign    Corporation   Laws   of   the    State   of 
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Nevada),  and  that  by  reason  thereof  it  forfeited 
its  right  to  carry  on  business  in  the  State  of 
Nevada,  but  that  on  the  11th  day  of  September, 
1952,  said  Corporation  cured  said  default  as  pro- 
vided in  Section  6  of  Chapter  180,  of  the  General 
Corporation  Laws  of  1925,  as  amended  (Paragraph 
1809  of  the  Domestic  [57]  and  Foreign  Corporation 
Laws  of  the  State  of  Nevada),  whereupon  its 
Charter  was  reinstated  and  said  reinstatement  ex- 
pressly authorized  said  Corporation  to  transact  busi- 
ness in  the  same  manner  as  if  the  filing  fee  or  the 
license  tax  had  been  paid  when  due,  and  that  by 
reason  of  said  reinstatement,  said  Corporation  was 
restored  to  all  of  its  powers,  property,  etc.,  the  same 
as  if  no  forfeiture  had  occurred,  and  that  on  said 
11th  day  of  September,  1952,  the  Secretary  of 
State  of  the  State  of  Nevada  issued  his  Certificate 
of  Reinstatement  as  provided  in  Section  6  of  Chap- 
ter 180,  of  the  General  Corporation  Laws  of  1925, 
as  amended  (Paragraph  1809  of  the  Domestic  and 
Foreign  Corporation  Laws  of  the  State  of  Nevada)  ; 
this  Defendant  further  alleges  that  on  September 
7,  1950,  said  Diamond-S  Ranch  Co.  filed  a  Certifi- 
cate of  Dissolution  in  the  Office  of  the  Secretary 
of  State  of  the  State  of  Nevada  and  that  on  De- 
cember 7,  1951,  said  Corporation,  having  elected  to 
renew  and  revive  said  Corporate  Charter,  filed  in 
the  Office  of  the  Secretary  of  State  of  Nevada  its 
Certificate  of  Renewal  and  Revival  of  its  Corporate 
Charter,  and  said  Certificate  provided  that  said 
renewal  or  revival  of  the  Corporate  Charter  of  said 
Corporation  was  to  be  effective  September  7,  1950, 
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in  accordance  with  Section  93  (3),  Chapter  177, 
General  Corporation  Law  of  1925,  as  amended 
(Chapter  1692  of  the  Domestic  and  Foreign  Cor- 
poration Laws  of  the  State  of  Nevada),  and  that  by 
reason  of  said  revival  or  renewal,  said  Diamond-S 
Ranch  Co.  is,  and  at  all  times  herein  mentioned  was, 
a  corporation  organized  and  existing  under  and  by 
virtue  of  the  laws  of  the  State  of  Nevada  and  au- 
thorized to  transact  the  business  of  said  Corpora- 
tion; that  except  as  expressly  herein  admitted,  this 
Defendant  denies  each  and  every,  all  and  singular, 
the  allegations  contained  in  said  Paragraph  II  of 
said  Second  Count; 

III. 
Answering  the  allegations  contained  in  Paragraph 

III  of  said  Second  Count,  this  Defendant  admits 
that  on  September  7,  1950,  [58]  the  Defendants  A. 
E.  Corbari,  Sam  Wahyou,  K.  R.  Nutting  and 
Thomas  G.  Lee  were  the  duly  elected  and  qualified 
Directors  of  said  Corporation  and  alleges  that  by 
reason  of  the  reinstatement  and  revival  of  said 
Corporation  as  hereinabove  set  forth,  said  Defend- 
ants continued  to  be  the  Directors  of  said  Corpora- 
tion until  their  successors  were  elected,  and  except 
as  expressly  herein  admitted,  denies  each  and  every, 
all  and  singular,  the  allegations  contained  in  said 
Paragraph  III  of  said  Second  Count; 

IV. 

Answering  the  allegations  contained  in  Paragraph 

IV  of  said  Second  Count,  this  Defendant  denies 
that  the  stockholders  of  said  Corporation  became 
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owners  of  the  property  therein  mentioned  or  any 
other  property  of  Diamond-S  Ranch  Co.  or  at  all; 

V. 

Admits  the  allegations  contained  in  Paragraph 
V  of  said  Second  Count  except  that  in  regard  to  the 
Defendant  A.  E.  Corbari  this  Defendant  alleges  that 
his  shares  of  said  stock  had  long  previously  been 
pledged  to  the  Bank  of  America  N.  T.  &  S.  A., 
Hunter  Square  Branch,  Stockton,  California,  to 
secure  a  loan  from  said  Bank,  and  that  on  said 
date  said  Bank  of  America  N.  T.  &  S.  A.,  Hunter 
Square  Branch,  Stockton,  California,  actually  had 
possession  of  said  shares  of  stock  as  pledgeholder 
and  that  all  of  said  facts  were  well  known  to  Plain- 
tiffs herein  at  that  time  and  were  well  known  to  the 
Plaintiffs  herein  at  the  time  said  Plaintiffs  had  said 
purported  Assignment  executed,  which  purported 
assignment  is  attached  to  the  First  Amended  Com- 
plaint marked  Exhibit  "B";  that  said  assignment 
is  of  no  force  and  effect  whatsoever  and  at  the  time 
the  same  was  executed  Plaintiffs  well  knew  that 
the  Defendant  A.  E.  Corbari  had  pledged  his  stock 
to  the  Bank  of  America  N.  T.  &  S.  A.,  Hunter 
Square  Branch,  Stockton,  California,  and  said 
Plaintiffs  were  given  an  opportunity  to  redeem  said 
stock  but  refused  to  do  so:  [59] 

VI. 

Answering  the  allegations  contained  in  Para- 
graph VI  of  said  Second  Count,  this  Defendant 
denies  the  allegations  therein  contained  to  the  effect 
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that  the  Defendants  Wahyou  and  Macomber  had 
notice  and  knowledge  of  said  agreement  prior  to 
their  actions  complained  of  therein;  this  Defendant 
has  no  information  or  belief  sufficient  to  enable  it 
to  answer  the  balance  of  the  allegations  contained 
in  said  Paragraph  VI  of  said  Second  Count,  and 
basing  its  denial  upon  such  lack  of  information  or 
belief,  denies  each  and  every,  all  and  singular,  the 
balance  of  said  allegations; 

VII. 

Answering  the  allegations  contained  in  Para- 
graph VII  of  said  Second  Count,  this  Defendant 
alleges  that  said  Diamond-S  Ranch  Co.  was  revived 
and  reinstated  as  hereinabove  set  forth,  and  further 
answering  said  Paragraph  VII  denies  each  and 
every,  all  and  singular,  the  allegations  contained 
therein ; 

VIII. 

Answering  the  allegations  contained  in  Para- 
graph VIII  of  said  Second  Count,  this  Defendant 
refers  to  and  incorporates  herein  the  same  as  if 
herein  again  fully  set  forth,  its  allegations  and  an- 
swers with  respect  to  Paragraph  II  of  the  Second 
Count  herein,  and  except  as  expressly  therein  ad- 
mitted, denies  each  and  every,  all  and  singular,  the 
allegations  contained  in  said  Paragraph  VIII; 

IX. 

Denies  each  and  every,  all  and  singular,  the  al- 
legations contained  in  Paragraph  IX  of  said  Second 
Count : 
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Answering  the  allegations  contained  in  the  Third 
Count  set  forth  in  said  First  Amended  Complaint, 
this  Defendant  admits,  denies  and  alleges  as  fol- 
lows: [60] 

I. 

This  Defendant  re-alleges  herein,  the  same  as  if 
herein  again  fully  set  forth,  this  Defendant's  an- 
swers to  the  allegations  contained  in  the  First  and 
Second  Counts  of  said  First  Amended  Complaint 
which  are  incorporated  by  reference  in  Paragraph 
I  of  the  Third  Count  of  said  First  Amended  Com- 
plaint ; 

II. 

Answering  the  allegations  contained  in  Para- 
graph II  of  said  Third  Count,  this  Defendant  al- 
leges that  on  or  about  the  17th  day  of  October,  1950, 
the  Bank  of  America  N.  T.  &  S.  A.,  Hunter  Square 
Branch,  at  Stockton,  California,  assigned  all  of  its 
right,  title  and  interest  in  and  to  said  promissory 
note  owing  by  Corbari,  together  with  the  security, 
consisting  of  a  pledge  of  310  Shares  of  the  Capital 
Stock  of  Diamond-S  Ranch  Co.  owned  by  Corbari, 
unto  Sam  Wahyou,  who  paid  said  Bank  the  sum 
of  $5,000.00  plus  interest  therefor;  that  the  Plain- 
tiffs herein  were  informed  by  Corbari  that  all  of 
his  stock  in  Diamond-S  Ranch  Co.  had  been  pledged 
to  the  Bank  of  America  N.  T.  &  S.  A.,  Hunter 
Square  Branch,  Stockton,  California,  and  that  he 
could  not  transfer  or  assign  said  stock  unto  Plain- 
tiffs, and  Plaintiffs  had  full  knowledge  of  all  of 
said  facts  prior  to  March  25,  1950,  and  on  and  prior 


Sam  Wahyou,  et  ah  49 

to  October  31,  1950;  that  the  moneys  due  on  said 
promissory  note  were  not  paid  to  Sam  Wahyou 
when  the  same  became  due,  and  by  reason  thereof 
the  said  Sam  Wahyou  caused  said  stock  to  be  sold 
under  the  terms  of  said  pledge  agreement  and  pur- 
suant to  the  laws  of  the  State  of  California  relating 
to  sales  under  pledges,  and  on  May  21,  1951,  became 
the  absolute  owner  of  said  310  shares  of  stock  which 
formerly  belonged  to  the  Defendant  Corbari,  and 
said  Sam  Wahyou  is  and  ever  since  has  been  the 
owner  thereof;  that  Plaintiffs  herein  at  all  times 
knew  that  Corbari's  stock  was  pledged  to  the  Bank 
of  America  for  a  sum  in  excess  of  $5,000.00  and  that 
they  could  not  obtain  a  pledge  or  a  lien  upon  said 
stock  of  Corbari  without  paying  off  the  Bank  of 
[61]  America,  and  on  March  25,  1950,  said  Plain- 
tiffs wrote  a  letter  to  Corbari  declining  to  pay  off 
said  Bank  of  America;  that  this  Defendant  is  and 
at  all  times  herein  mentioned  was  a  bona  fide  cor- 
poration, organized  under  the  laws  of  the  State  of 
Nevada,  and  the  only  interest  that  Corbari  had 
therein  was  as  a  stockholder  owning  310  shares 
subject  to  the  pledges  as  aforesaid;  that  said  Plain- 
tiffs, with  full  knowledge  of  the  said  facts,  prepared 
a  so-called  Assignment  of  Corbari's  interest  in  said 
corporation,  knowing  that  said  Assignment  was  of 
no  force  or  effect  whatever  and  knowing  that  there 
was  already  a  pledge  of  said  stock  to  said  Bank 
of  America;  that  except  as  expressly  herein  ad- 
mitted, this  Defendant  denies  each  and  every,  all 
and  singular,  the  allegations  contained  in  Para- 
graph II  of  said  Third  Count; 
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III. 

Denies  each  and  every,  all  and  singular,  the  al- 
legations contained  in  Paragraph  III  of  said  Third 
Count ; 

Answering  the  allegations  contained  in  the 
Fourth  Count  set  forth  in  said  First  Amended 
Complaint,  this  Defendant  admits,  denies  and  al- 
leges as  follows : 

I. 

This  Defendant  re-alleges  herein,  the  same  as  if 
herein  again  fully  set  forth,  this  Defendant's  an- 
swers to  the  allegations  contained  in  the  First,  Sec- 
ond and  Third  Counts  of  said  First  Amended  Com- 
plaint which  are  incorporated  by  reference  in  Para- 
graph I  of  the  Fourth  Count  of  said  First  Amended 
Complaint ; 

II. 

This  Defendant  has  no  information  or  belief  suf- 
ficient to  enable  it  to  answer  the  allegations  con- 
tained in  Paragraph  II  of  said  Fourth  Count,  and 
basing  its  denial  upon  such  lack  of  information  and 
belief,  denies  each  and  every,  all  and  singular,  the 
allegations  therein  contained;   [62] 

III. 

Denies  each  and  every,  all  and  singular,  the  al- 
legations contained  in  Paragraph  III  of  said 
Fourth  Count,  and  in  this  connection  this  Defend- 
ant alleges  that  said  Paragraph  III  does  not  set 
forth  any  facts  which  show  any  connection  be- 
tween the  Defendant  A.  E.  Corbari  and  the  Defend- 
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ants  Wahyou  and  Macomber  or  any  facts  which 
give  rise  to  any  conspiracy  or  fraud. 

Wherefore,  this  Defendant  prays  that  Plaintiffs 
take  nothing  by  virtue  of  their  First  Amended 
Complaint,  and  that  this  Defendant  have  and  re- 
cover from  said  Plaintiffs  its  costs  of  Court,  to- 
gether with  a  reasonable  attorney  fee. 

/s/  JOHN  DAVIDSON, 

Attorney  for  Defendant  Diamond-S  Ranch  Co.,  a 
Nevada  corporation. 

Duly  Verified.  [63] 

[Endorsed] :    Filed  November  3,  1954. 


[Title  of  District  Court  and  Cause.] 

ANSWER  OF  DEFENDANTS,  A.  E.  CORBARI 
AND  MARIE  CORBARI,  TO  PLAINTIFFS' 
FIRST  AMENDED  COMPLAINT 

Come  Now  the  defendants,  A.  E.  Corbari  and 
Marie  Corbari,  by  and  through  their  Attorney,  John 
S.  Halley,  and  for  answer  and  defense  to  plaintiffs' 
First  Amended  Complaint,  on  file  herein,  admit, 
deny  and  aver  as  follows : 

First  Defense 
That  said  First  Amended  Complaint  fails  to  state 
a  claim  against  the  defendants  upon  which  relief 
can  be  granted. 
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Second  Defense 
I. 

Answering  the  allegations  contained  in  Para- 
graph I  of  the  first  count  of  said  complaint,  the  said 
defendants  allege  that  they  are  without  knowledge 
or  information  sufficient  to  form  a  belief  as  to  the 
truth  of  the  allegations  contained  in  said  paragraph, 
and  specifically  deny  that  said  plaintiffs  have  any 
[64]  capacity  or  right  to  bring  or  maintain  this 
action. 

II. 

Answering  the  allegations  contained  in  Para- 
graph II  of  the  first  count  of  said  complaint,  the 
said  defendants  admit  that  they  are  husband  and 
wife,  and  are  residents  and  citizens  of  the  State  of 
Nevada,  and  that  Diamond- S  Ranch  Co.  is  a  cor- 
poration organized  under  the  laws  of  the  State  of 
Nevada,  with  its  principal  office  therein,  and  is  a 
citizen  of  the  State  of  Nevada;  that  except  as  ex- 
pressly herein  admitted,  the  defendants  deny  the 
remaining  allegations  contained  in  said  Paragraph 
for  the  reason  that  they  are  without  knowledge  or 
information  sufficient  to  form  a  belief  as  to  the 
truth  of  said  remaining  allegations. 

III. 

Answering  the  allegations  contained  in  Para- 
graph IV  of  the  first  count  of  said  complaint,  these 
defendants  admit  that  on  or  about  the  31st  day  of 
December,  1948,  they  made,  executed  and  delivered 
to  John  W.  Smeed  the  promissory  note  herein  re- 
ferred to,  and  allege  that  they  are  without  knowl- 
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edge  or  information  sufficient  to  form  a  belief  as  to 
the  truth  of  the  remaining  allegations  contained  in 
said  Paragraph. 

IY. 
Answering  the  allegations  contained  in  Para- 
graph V  and  VI  of  the  first  count  of  said  com- 
plaint, these  defendants  deny  they  owe  to  plaintiffs 
the  amount  of  said  note,  plus  interest,  less  Seven 
Hundred  Fifty  Dollars  ($750.00)  paid  on  the  prin- 
cipal thereof  on  or  about  November  22,  1950,  and 
allege  that  they  have  paid  thereon  the  further  sum 
of  One  Thousand  Dollars  ($1,000.00),  plus  interest, 
and  allege  that  they  have  paid  the  plaintiffs  on 
account  of  said  note  the  total  sum  of  One  Thousand 
Seven  Himdred  Fifty  Dollars  ($1,750.00),  plus  in- 
terest. [65] 

Answering  the  Allegations  Contained  in  the  Sec- 
ond Count  of  Said  Complaint,  These  Defendants 
Admit,  Deny  and  Aver  as  follows: 

I. 

Answering  the  allegations  contained  in  Para- 
graph I  of  the  second  count  of  said  complaint,  these 
defendants  reallege  at  this  place  as  if  set  forth  in 
haec  verba  their  answers  to  Paragraphs  I,  II,  III, 
IV,  V  and  VI  of  the  first  count  of  said  complaint. 

II. 

Answering  the  allegations  contained  in  Para- 
graph V  of  the  second  count  of  said  complaint,  these 
defendants  admit  the  allegations  therein  contained, 
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and  in  this  connection  allege  that  the  shares  of 
stock  owned  by  the  defendant,  A.  E.  Corbari,  and 
registered  in  his  name  on  the  books  of  said  cor- 
poration, had,  prior  to  the  22nd  day  of  February, 
1950,  been  pledged  by  him  to  the  Bank  of  America 
N.  T.  &  S.  A.,  Stockton,  California,  to  secure  a  loan 
previously  made  by  him  from  said  bank. 

III. 

Answering  the  allegations  contained  in  Para- 
graph VI  of  the  second  count  of  said  complaint, 
these  defendants  admit  that  the  defendant,  A.  E. 
Corbari,  executed  said  assignment,  and  in  this  con- 
nection alleges  that  prior  to  said  date  and  prior  to 
February  22,  1950,  the  defendant,  A.  E.  Corbari, 
informed  plaintiffs  that  he  had  delivered  possession 
of  his  said  shares  of  stock  of  said  corporation  to 
the  Bank  of  America  N.  T.  &  S.  A.,  Stockton,  Cali- 
fornia, as  a  pledge  to  secure  a  loan  obtained  by  him 
from  said  bank,  and  offered  to  the  plaintiffs  the 
opportunity  to  redeem  said  stock,  which  said  offer 
the  plaintiffs  rejected. 

IV. 

Answering  the  allegations  contained  in  Para- 
graph VII  [66]  of  the  second  count  of  the  said 
complaint,  these  defendants  deny  each  and  every 
allegation  therein  contained,  and  in  this  connection 
allege  that  said  Diamond-S  Ranch  Co.  was  revived 
and  reinstated  on  the  7th  day  of  December,  1951,  in 
accordance  with  the  corporation  laws  of  the  State 
of  Nevada. 
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V. 

Answering  the  allegations  contained  in  Para- 
graph VIII  of  the  second  count  of  said  complaint, 
these  defendants  deny  that  any  of  their  acts  and 
conduct  therein  alleged  was  in  violation  of  any  duty, 
was  unlawful,  was  false,  was  fraudulent,  and  in  this 
connection  allege  that  all  of  the  acts  of  the  de- 
fendant, A.  E.  Corbari,  in  connection  with  said 
Certificate  of  Revival  were  lawful  and  proper. 

VI. 

Answering  the  allegations  contained  in  Para- 
graph IX  of  the  second  count  of  said  complaint,  the 
defendants  deny  each  and  every,  all  and  singular, 
said  allegations. 

Answering  the  Allegations  Contained  in  the  Third 
Count  of  Said  Complaint,  These  Defendants  Admit, 
Deny  and  Aver  as  follows : 

I. 

Answering  the  allegations  contained  in  Para- 
graph I  of  the  Third  Count  of  said  complaint,  these 
defendants  reallege  as  if  set  forth  at  this  place  in 
haec  verba  their  answers  to  all  matters  contained 
in  the  first  and  second  count  of  said  complaint. 

II. 

Answering  the  allegations  contained  in  Para- 
graphs II  and  III  of  the  third  count  of  said  com- 
plaint, these  defendants  allege  that  they  are  without 
knowledge  or  information  sufficient  to  form  a  belief 
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as  to  the  truth  of  the  allegations  contained  in  [67] 
said  Paragraphs. 

Answering  the  Allegations  Contained  in  the 
Fourth  Count  of  Said  Complaint,  These  Defendants 
Admit,  Deny  and  Aver  as  follows: 


Answering  the  allegations  contained  in  Para- 
graph I  of  the  fourth  count  of  said  complaint,  these 
defendants  reallege  as  if  set  forth  at  this  place  in 
haec  verba  their  answers  to  all  matters  contained 
in  the  first,  second  and  third  counts  of  said  com- 
plaint. 

II. 

Answering  the  allegations  contained  in  Para- 
graph II  of  the  fourth  count  of  said  complaint, 
these  defendants  allege  that  they  are  without  knowl- 
edge or  information  sufficient  to  form  a  belief  as 
to  the  truth  of  the  allegations  contained  in  said 
Paragraph. 

III. 

Answering  the  allegations  contained  in  Para- 
graph III,  of  the  fourth  count  of  said  complaint, 
the  defendants  deny  each  and  every,  all  and  singu- 
lar, the  allegations  contained  in  said  Paragraph. 

Third  Defense 

That  the  alleged  second  count  of  said  complaint 
fails  to  state  a  claim  against  defendants  upon  which 
relief  can  be  granted. 
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Fourth  Defense 
That  the  alleged  third  count  of  said  complaint 
fails  to  state  a  claim  against  defendants  upon  which 
relief  can  be  granted. 

Fifth  Defense 
That  the  alleged  fourth  count  of  the  said  com- 
plaint fails  to  state  a  claim  against  defendants  upon 
•which  relief  can  be  granted.  [68] 

Wherefore,  these  defendants  pray  that  plaintiffs 
take  nothing  by  reason  of  their  complaint,  that  the 
same  be  dismissed,  and  that  they  have  their  costs 
and  expenditures. 

/s/  JOHN  S.  HALLEY, 
Attorney  for  Defendants,  A.  E.  Corbari  and  Marie 
Corbari. 

Duly  Verified. 

Acknowledgment  of  Service  attached.   [69] 

[Endorsed] :   Filed  Nov.  12,  1954. 


[Title  of  District  Court  and  Cause.] 

ANSWER  OF  DEFENDANTS  FORREST  E. 
MACOMBER,  THOMAS  G.  LEE,  TOY 
QUONG,  JOE  SIN,  YIP  K.  TOON,  HER- 
BERT JANG  and  D.  W.  ZIGNEGO  TO 
FIRST  AMENDED  COMPLAINT 

Now  come  the  Defendants  Forrest  E.  Macomber, 
Thomas  G.  Lee,  Toy  Quong,  Joe  Sin,  Yip  K.  Toon, 
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Herbert  Jang  and  D.  W.  Zignego  and  answering 
the  First  Amended  Complaint  on  file  herein,  admit, 
deny  and  allege  as  follows : 

I. 

Defendants  Forrest  E.  Macomber  and  D.  W. 
Zignego  disclaim  [70]  any  right,  title  or  interest 
whatsoever  in  and  to  the  property  of  Diamond-S 
Ranch  Co.  or  to  any  of  the  Capital  Stock  of  Dia- 
mond-S Ranch  Co. 

II. 

The  Defendants,  Thomas  G.  Lee,  Toy  Quong,  Joe 
Sin,  Yip  K.  Toon  and  Herbert  Jang  allege  as  fol- 
lows, to-wit:  That  on  August  30,  1953,  said  De- 
fendants did  sell,  transfer,  assign  and  set  over  unto 
one  Frank  H.  Hogue  all  of  their  Shares  of  Capital 
Stock  in  Diamond-S  Ranch  Co.,  and  that  said  De- 
fendants, therefore,  disclaim  any  interest  in  and  to 
the  property  of  Diamond-S  Ranch  Co.  or  to  any 
of  the  Capital  Stock  of  Diamond-S  Ranch  Co. 

III. 

All  of  these  answering  Defendants  adopt  by  re- 
ference all  of  the  allegations  and  matters  contained 
in  the  Answer  of  the  Defendant  Diamond-S  Ranch 
Co.  to  the  First  Amended  Complaint  on  file  herein 
except  the  answer  with  respect  to  Paragraph  IX  of 
the  Second  Count  or  Cause  of  Action  set  forth  in 
said  First  Amended  Complaint  and  Paragraph  III 
of  the  Third  Count  or  Cause  of  Action  set  forth  in 
said  First  Amended  Complaint,  which  paragraphs 
were  ordered  stricken  by  this  Court. 
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IV. 

These  Defendants  allege  that  they  are  not  proper 
parties  to  this  proceeding  for  the  reason  that  the 
above-entitled  action  is  one  in  personam  and  not  in 
rem  or  quasi  in  rem,  and  that  the  Court  has  no 
jurisdiction  over  the  persons  of  these  Defendants 
for  the  reason  that  they  are  not  residents  of  the 
State  of  Nevada  nor  have  they  been  served  therein; 
that  they  are  all  residents  of  the  State  of  California 
and  that  they  have  not  voluntarily  appeared  in 
this  action  but  have  been  compelled  to  appear  by 
Order  of  Court. 

V. 

That  the  First  Amended  Complaint  and  each  and 
every  cause  [71]  of  action  set  forth  therein,  fails  to 
state  a  claim  against  these  Defendants  or  any  of 
them  upon  which  relief  can  be  granted; 

VI. 

That  neither  said  First  Amended  Complaint  nor 
any  Count  or  Cause  of  Action  set  forth  therein 
states  any  cause  of  action,  in  this,  that  this  pro- 
ceeding is  not  one  to  enforce  a  legal  or  equitable 
lien  upon  or  claim  to  the  title  to  real  or  personal 
property  or  to  remove  some  encumbrance,  lien  or 
cloud  upon  the  title  to  such  property,  but  is  one  to 
create  for  the  first  time  a  claim  to  the  property 
as  the  effect  of  the  proceeding  itself. 

Wherefore,  these  answering  Defendants  pray  that 
Plaintiffs  take  nothing  against  these  Defendants 
and  that  they  be  dismissed  hence  with  their  costs  of 
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Court  herein  incurred,  together  with  a  reasonable 
attorney  fee. 

/s/  JOHN  DAVIDSON, 

Attorney  for  Defendants  Forrest  E.  Macomber, 
Thomas  G.  Lee,  Toy  Quong,  Joe  Sin,  Yip  K. 
Toon,  Herbert  Jang  and  D.  W.  Zignego. 

Duly  Verified.  [72] 

[Endorsed] :   Filed  January  5,  1955. 


[Title  of  District  Court  and  Cause.] 

REQUEST  FOR  ADMISSION 

Defendant  Diamond-S  Ranch  Co.,  a  Nevada  Cor- 
poration, requests  the  Plaintiffs  above-named  to 
make  the  following  admissions  for  the  purpose  of 
this  action  only  and  subject  to  all  pertinent  objec- 
tions to  admissibility  which  may  be  interposed  at  the 
trial : 

That  each  of  the  following  statements  is  true: 

1.  That  Diamond-S  Ranch  Co.  is  a  Nevada  Cor- 
poration, organized  and  existing  under  the  laws  of 
the  State  of  Nevada  since  the  17th  day  of  De- 
cember, 1945.   [73] 

2.  That  the  Defendant  A.  E.  Corbari,  herein- 
after called  Corbari,  was  the  owner  of  310  shares 
of  the  Capital  Stock  of  Diamond-S  Ranch  Co.  on 
and  prior  to  July  10,  1950,  out  of  a  total  of  1572% 
Shares  outstanding  as  of  that  date. 

3.  That  prior  to  July  10,  1950,  Corbari  was  in- 
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debted  to  C-Arrow  Cattle  Company  of  Stockton, 
California,  which  indebtedness  was  evidenced  by  a 
promissory  note  dated  November  19,  1947. 

4.  That  said  promissory  note  was  assigned  by 
C-Arrow  Cattle  Company  unto  Bank  of  America 
N.  T.  &  S.  A.,  Hunter  Square  Branch,  Stockton, 
California. 

5.  That  as  security  for  the  payment  of  said  note, 
said  Corbari  did  execute  unto  said  Bank  of  Amer- 
ica N.  T.  &  S.  A.,  Hunter  Square  Branch,  Stockton, 
California,  a  pledge  of  his  310  shares  of  Capital 
Stock  of  Diamond-S  Ranch  Co. 

6.  That  on  or  about  July  10,  1950,  a  renewal  note 
in  the  sum  of  $6,000.00  was  executed  by  Corbari,  as 
maker,  unto  said  Bank  of  America  N.  T.  &  S.  A., 
Hunter  Square  Branch,  Stockton,  California,  which 
note  was  likewise  secured  by  a  pledge  of  Corbari 's 
said  stock  in  Diamond-S  Ranch  Co. 

7.  That  on  or  about  September  18,  1950,  Corbari 
executed  another  pledge  agreement  to  Bank  of 
America  N.  T.  &  S.  A.,  Hunter  Square  Branch, 
Stockton,  California,  for  the  benefit  of  said  Bank 
and,  likewise,  to  secure  other  indebtedness  owing 
by  Corbari  to  one  D.  W.  Zignego  and  one  Forrest 
E.  Macomber. 

8.  That  on  or  about  October  17,  1950,  Corbari 
paid  said  Bank  of  America  the  sum  of  $1,000.00, 
leaving  a  balance  of  $5,000.00  plus  interest  due  to 
said  Bank  by  Corbari  as  of  October  17,  1950. 

9.  That  on  or  about  said  17th  day  of  October, 
1950.  the  Bank  of  America,  N.  T.  &  S.  A.,  Hunter 
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Square  Branch,  at  Stockton,  California,  assigned  all 
of  its  right,  title  and  interest  in  and  to  said  promis- 
sory note  owing  by  Corbari,  together  with  the  se- 
curity, consisting  of  a  pledge  of  310  Shares  of  the 
Capital  Stock  of  [74]  Diamond-S  Ranch  Co.  owned 
by  Corbari,  unto  Sam  Wahyou,  who  paid  said 
Bank  the  sum  of  $5,000.00  plus  interest  therefor. 

10.  That  Plaintiff  herein  was  informed  by  Cor- 
bari that  all  of  his  stock  in  Diamond-S  Ranch  Co. 
had  been  pledged  to  Bank  of  America  N.  T.  &  S.  A., 
Hunter  Square  Branch,  Stockton,  California,  and 
that  he  could  not  transfer  or  assign  said  stock  unto 
Plaintiff  and  Plaintiff  had  full  knowledge  of  all  of 
said  facts  prior  to  March  25,  1950,  and  on  and  prior 
to  October  31,  1950. 

11.  That  the  moneys  due  on  said  promissory  note 
were  not  paid  to  Sam  Wahyou  when  the  same  be- 
came due,  and  by  reason  thereof  the  said  Sam 
Wahyou  caused  said  stock  to  be  sold  under  the 
terms  of  said  pledge  agreement  and  pursuant  to  the 
laws  of  the  State  of  California  relating  to  sales 
under  pledges; 

12.  That  on  May  21,  1951,  the  said  Sam  Wahyou 
became  the  absolute  owner  of  said  310  Shares  of 
stock  which  formerly  belonged  to  the  Defendant 
Corbari,  and  said  Sam  Wahyou  is  and  ever  since 
has  been  the  owner  thereof. 

13.  That  Plaintiff  herein  at  all  times  knew  that 
Corbari 's  stock  was  pledged  to  the  Bank  of  America 
for  a  sum  in  excess  of  $5,000.00  and  that  they  could 
not  obtain  a  pledge  or  a  lien  upon  said  stock  of 
Corbari  without  paying  off  the  Bank  of  America. 
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14.  That  on  March  25,  1950,  said  Plaintiff  wrote 
a  letter  to  Corbari  declining  to  pay  off  said  Bank 
of  America. 

15.  That  this  Defendant  is  and  at  all  times  herein 
mentioned  was  a  bona  fide  corporation,  organized 
under  the  laws  of  the  State  of  Nevada,  and  the  only 
interest  that  Corbari  had  therein  was  as  a  stock- 
holder owning  310  shares  subject  to  the  pledges  as 
aforesaid. 

16.  That  with  full  knowledge  of  the  said  facts, 
said  Plaintiff  prepared  a  so-called  Assignment  of 
Corbari's  interest  in  said  corporation,  knowing  that 
said  Assignment  was  of  no  force  or  effect  whatever 
and  knowing  that  there  was  already  a  pledge  of  said 
[75]  stock  to  said  Bank  of  America. 

17.  Although  on  September  7,  1950,  Diamond-S 
Ranch  Co.  filed  a  Certificate  of  Election  to  Dissolve, 
it  elected  to  rescind  the  same  and  filed  its  Certificate 
of  Revival  on  December  7,  1951,  electing  to  reinstate 
said  Corporation,  and  caused  said  corporation  to  be 
renewed  and  revived  as  of  September  7,  1950,  in  ac- 
cordance with  Section  93(3),  Chapter  177,  General 
Corporation  Law  of  1925,  as  amended,  of  the  Stat- 
utes of  Nevada. 

Dated   October  4,  1954. 

/s/  JOHN  DAVIDSON, 

Attorney  for  Defendant  Diamond-S  Ranch  Co.,  a 
Nevada  Corporation. 

Acknowledgment   of   Service   attached.    [76] 
[Endorsed] :    Filed  October  5,  1954. 
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[Title  of  District  Court  and  Cause.] 

VERIFIED  RESPONSE  TO  REQUEST  FOR 
ADMISSION 

Plaintiffs  submit  the  following  response  to  the 
request  of  defendant  Diamond-S  Ranch  Co.: 

I. 

Admit  that  the  Diamond-S  Ranch  Co.  was  a 
Nevada  corporation  from  the  17th  day  of  December, 
1948,  until  the  filing  of  the  certificate  of  dissolution 
of  said  corporation  on  the  7th  day  of  September, 
1950.  For  further  answer  to  this  admission  see  the 
answer  to  Request  No.  17. 

II. 

Admit  that  defendant  Corbari  was  the  owner  of 
310  shares  of  the  capital  stock  of  Diamond-S  Ranch 
Co.  out  of  a  total  of  1572.5  shares  as  of  September 
7,  1950. 

III. 

Plaintiffs  have  no  knowledge  that  Corbari  was 
indebted  to  the  C- Arrow  Cattle  Company  of  Stock- 
ton, California,  as  evidenced  by  promissory  note 
dated  November  19,  1947. 

IV. 

These  plaintiffs  have  no  knowledge  that  the  pro- 
missory note,  if  any,  was  assigned  by  C-Arrow 
Cattle  Company  to  Bank  of  [77]  America  and  N.  T. 
&  S.  A.,  Hunters  Square  Branch,  Stockton,  Cali- 
fornia. 
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V. 

Admit. 

VI. 

Plaintiffs  admit  that  on  July  10,  1950  defendants 
Corbari  and  the  C-Arrow  Cattle  Company  executed 
a  demand  note  in  the  amount  of  $6,000.00,  which 
said  note  is  contained  as  Exhibit  1  to  the  deposition 
of  Sam  Wahyou  and  Forrest  E.  Macomber  on  file 
in  this  court ;  admit  that  there  was  a  general  pledge 
executed  by  Corbari  and  others  to  the  Bank  of 
America  dated  the  4th  day  of  January,  1949  and 
further  admit  that  there  was  another  pledge  agree- 
ment dated  September  18,  1950,  but  deny  any 
knowledge  of  any  pledge  agreement  other  than  the 
said  two  documents,  copies  of  which  were  both 
furnished  to  plaintiffs  by  defendant  Macomber. 

VII. 

Admit  the  execution  of  a  pledge  agreement  of 
September  18,  1950  by  defendant  Corbari. 

VIII. 

Admit. 

IX. 

Admit  that  on  the  17th  day  of  October,  1950  the 
Bank  of  America  by  document  attached  to  the  de- 
position of  Wahyou  and  Macomber,  as  Exhibit  2, 
assigned  its  interest  in  the  note,  Exhibit  1,  to  the 
deposition  of  Wahyou  and  Macomber,  to  Wahyou. 

X. 

Plaintiffs  admit  that  Corbari  informed  plaintiffs' 
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decedent  that  all  of  his  stock  in  the  Diamond-S 
Ranch  Company  had  been  pledged  to  the  Bank  of 
America. 

XI. 

With  reference  to  Admission  XI  plaintiffs  deny- 
that  the  facts  are  other  than  as  set  forth  in  Para- 
graph II  of  the  Third  Count  of  plaintiffs'  amended 
complaint.  [78] 

XII. 

Deny. 

XIII. 

Plaintiffs  make  reference  to  the  admission  con- 
cerning the  pledge  of  the  stock  contained  in  the 
answer  to  Admission  X  above. 

XIV. 

Admit. 

XV. 
Deny. 

XVI. 

Plaintiffs  deny  that  the  facts  are  other  than  as 
set  forth  in  their  amended  complaint  concerning 
the  assignment  which  is  attached  thereto  as  an 
exhibit. 

XVII. 

Plaintiffs  deny  that  the  law  is  as  concluded  by 
defendant  Diamond-S  Ranch  Co.  and  specifically 
deny  that  there  is  in  the  Nevada  law  any  right  in 
the    defendants    to    "elect   to    rescind"    dissolution 
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action  theretofore  ordered  tinder  the  seal  of  the 
Secretary  of  State  of  the  State  of  Nevada. 

SMITH  &  EWING, 
CARVER,  McCLENAHAN  & 

greenfield, 
pike  &  Mclaughlin, 

/s/  By   MILES  N.  PIKE, 

Attorneys  for  Plaintiffs  [79] 

Duly  Verified.  [80] 

[Endorsed] :  Filed  October  12,  1954. 


[Title  of  District  Court  and  Cause.] 

MOTION  TO  QUASH  SERVICE  OF  SUM- 
MONS; MOTION  TO  DISMISS;  AND  MO- 
TION TO  STRIKE 

Now  come  the  Defendants  Sam  Wahyou,  Forrest 
E.  Macomber,  K.  R.  Nutting,  Thomas  G.  Lee,  Toy 
Quong,  Joe  Sin,  Yip  K.  Toon,  Herbert  Jang  and 
D.  W.  Zignego,  and  appearing  specially  for  that 
purpose,  move  the  Court  as  follows:  [81] 

1.  To  quash  the  service  of  Summons  made  out- 
side of  the  State  of  Nevada  upon  all  of  said  De- 
fendants, upon  the  ground  that  the  above-entitled 
action  is  one  in  personam  and  not  in  rem  or  quasi 
in  rem  and  that  the  Court  has  no  jurisdiction  over 
the  persons  of  these  Defendant ;  and 

2.  To  dismiss  the  action  because  the  Complaint 
fails  to  state  a  claim  against  these  Defendant,  and 
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each  of  them,  upon  which  relief  can  be  granted ;  and 
3.  To  strike  from  said  Complaint  the  following: 
All  of  Paragraph  IX  of  the  Second  Count; 
All  of  Paragraphs  II  and  III  of  the  Third  Count ; 
All  of  Paragraph  III  of  the  Fourth  Count ; 
upon  the  ground  that  said  allegations  are  conclu- 
sions of  law,  and  are  redundant  and  immaterial. 

Dated:   November  23,  1954. 

/s/  JOHN  DAVIDSON, 

Attorney  for  Said  Defendants 

Acknowledgment  of  Service  attached.   [82] 

[Endorsed] :   Filed  November  24,  1954. 


[Title  of  District  Court  and  Cause.] 

ORDER  DENYING  MOTION  TO  QUASH 
SERVICE;  DENYING  MOTION  TO  DIS- 
MISS; AND  GRANTING  IN  PART  AND 
DENYING  IN  PART  MOTION  TO  STRIKE 

The  defendants'  (1)  Motion  to  Quash  Service, 
(2)  Motion  to  Dismiss,  and  (3)  Motion  to  Strike 
came  on  this  15th  day  of  December,  1954,  for  hear- 
ing, Miles  N.  Pike  and  Laurence  N.  Smith  appear- 
ing for  the  plaintiffs,  and  John  Davidson  appear- 
ing for  the  defendants. 

The  motions  being  argued  by  counsel  and  pre- 
sented submitted  to  the  Court  for  determination, 
it  is 

Ordered   that   the   motion   to    quash    service    of 
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summons   [86]  be  and  the  same  is  hereby  denied. 
It  is  further 

Ordered,  that  the  motion  to  dismiss  be  and  the 
same  is  hereby  denied.  It  is  further 

Ordered,  that  the  motion  to  strike  is  granted  as 
to  Paragraph  IX  of  the  Second  Count,  and  as  to 
Paragraph  III  of  the  Third  Count;  said  motion  is 
denied  as  to  Paragraph  II  of  the  Third  Coimt  and 
Paragraph  III  of  the  Fourth  Count. 

Dated:  December  15th,  1954. 

/s/  JOHN  R.  ROSS, 

United  States  District  Judge      [87] 

[Endorsed] :    Filed  December  15,  1954. 


[Title  of  District  Court  and  Cause.] 

FACTUAL  STATEMENT  OF  THE  DEFENSE 
OF  DEFENDANT  DIAMOND-S  RANCH  CO. 

The  facts  in  this  case,  so  far  as  material  here 
and  to  the  knowledge  and  belief  of  the  Defendant 
Diamond-S  Ranch  Co.,  are  as  follows: 

Diamond-S  Ranch  Co.  is  a  Nevada  Corporation, 
organized  and  existing  under  the  laws  of  the  State 
of  Nevada  since  the  17th  day  of  December,  1945. 

The  Defendant  A.  E.  Corbari,  hereinafter  called 
Corbari,  was  the  owner  of  310  shares  of  the  Capital 
Stock  of  Diamond-S  Ranch  Co.  on  and  prior  to 
July  10,  1950,  out  of  a  total  of  1572V2  Shares  out- 
standing as  of  that  date.  [88] 
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Prior  to  July  10,  1950,  Corbari  was  indebted  to 
C-Arrow  Cattle  Company  of  Stockton,  California, 
which  indebtedness  was  evidenced  by  a  promissory 
note  dated  November  19,  1947,  and  that  said  pro- 
missory note  was  assigned  by  C-Arrow  Cattle  Com- 
pany unto  Bank  of  America  N.  T.  &  S.  A.,  Hunter 
Square  Branch,  Stockton,  California,  and  that  as 
security  for  the  payment  of  said  note,  said  Corbari 
did  execute  unto  said  Bank  of  America  N.  T.  & 
S.  A.,  Hunter  Square  Branch,  Stockton,  California, 
a  pledge  of  his  310  shares  of  Capital  Stock  of 
Diamond-S  Ranch  Co. 

On  or  about  July  10,  1950,  a  renewal  note  in  the 
sum  of  $6,000.00  was  executed  by  Corbari,  as  maker, 
unto  said  Bank  of  America  N.  T.  &  S.  A.,  Hunter 
Square  Branch,  Stockton,  California,  which  note 
was  likewise  secured  by  a  pledge  of  Corbari's  said 
stock  in  Diamond-S  Ranch  Co.,  and  that  on  or 
about  September  18,  1950,  Corbari  executed  another 
pledge  agreement  to  Bank  of  America  N.  T.  &  S.  A., 
Hunter  Square  Branch,  Stockton,  California,  for 
the  benefit  of  said  Bank  and,  likewise,  to  secure 
other  indebtedness  owing  by  Corbari  to  one  D.  W. 
Zignego  and  one  Forrest  E.  Macomber.  On  or  about 
October  17,  1950,  Corbari  paid  said  Bank  of  Amer- 
ica the  sum  of  $1,000.00,  leaving  a  balance  of  $5,- 
000.00  plus  interest  due  to  said  Bank  by  Corbari 
as  of  October  17,  1950. 

On  or  about  said  17th  day  of  October,  1950,  the 
Bank  of  America  N.  T.  &  S.  A.,  Hunter  Square 
Branch,  at  Stockton,  California,  assigned  all  of  its 
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right,  title  and  interest  in  and  to  said  promissory 
note  owing  by  Corbari,  together  with  the  security, 
consisting  of  a  pledge  of  310  Shares  of  the  Capital 
Stock  of  Diamond-S  Ranch  Co.  owned  by  Corbari, 
unto  Sam  Wahyou,  who  paid  said  Bank  the  smn 
of  $5,000.00  plus  interest  therefor. 

Plaintiff  herein  was  informed  by  Corbari  that  all 
of  his  stock  in  Diamond-S  Ranch  Co.  had  been 
pledged  to  Bank  of  America  N.  T.  &  S.  A.,  Hunter 
Square  Branch,  Stockton,  California,  and  that  he 
could  not  transfer  or  assign  said  stock  unto  Plain- 
tiff and  Plaintiff  had  full  knowledge  of  all  of  said 
facts  prior  to  [89]  March  25,  1950,  and  on  and  prior 
to  October  31,  1950. 

The  moneys  due  on  said  promissory  note  were 
not  paid  to  Sam  Wahyou  when  the  same  became 
due,  and  by  reason  thereof  the  said  Sam  Wahyou 
caused  said  stock  to  be  sold  under  the  terms  of  said 
pledge  agreement  and  pursuant  to  the  laws  of  the 
State  of  California  relating  to  sales  under  pledged, 
and  on  May  21,  1951,  became  the  absolute  owner 
of  said  310  shares  of  stock  which  formerly  belonged 
to  the  Defendant  Corbari,  and  said  Sam  Wahyou 
is  and  ever  since  has  been  the  owner  thereof. 

Plaintiff  herein  at  all  times  knew  that  Corbari's 
stock  was  pledged  to  the  Bank  of  America  for  a 
sum  in  excess  of  $5,000.00  and  that  they  could  not 
obtain  a  pledge  or  a  lien  upon  said  stock  of  Corbari 
without  paying  off  the  Bank  of  America,  and  on 
March  25,  1950,  said  Plaintiff  wrote  a  letter  to 
Corbari  declining  to  pay  off  said  Bank  of  America. 
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This  Defendant  is  and  at  all  times  herein  men- 
tioned was  a  bona  fide  corporation,  organized  under 
the  laws  of  the  State  of  Nevada,  and  the  only  in- 
terest that  Corbari  had  therein  was  as  a  stockholder 
owning  310  shares  subject  to  the  pledges  as  afore- 
said. With  full  knowledge  of  the  said  facts,  said 
Plaintiff  prepared  a  so-called  Assignment  of  Cor- 
bari's  interest  in  said  corporation,  knowing  that 
said  Assignment  was  of  no  force  or  effect  whatever 
and  knowing  that  there  was  already  a  pledge  of  said 
stock  to  said  Bank  of  America. 

Although  on  September  7,  1950,  Diamond- S 
Ranch  Co.  filed  a  Certificate  of  Election  to  Dissolve, 
it  elected  to  rescind  the  same  and  filed  its  Certificate 
of  Revival  on  December  7,  1951,  electing  to  reinstate 
said  corporation,  and  caused  said  corporation  to  be 
renewed  and  revived  as  of  September  7,  1950,  in  ac- 
cordance with  Section  93(3),  Chapter  177,  General 
Corporation  Law  of  1925,  as  amended,  of  the  Stat- 
utes of  Nevada. 

Plaintiff's  case  then  boils  down  to  this:  Plaintiff 
[90]  undoubtedly  has  a  good  cause  of  action  against 
the  Defendants  Corbari  on  a  promissory  note.  Plain- 
tiffs had  an  opportunity  to  obtain  some  security 
for  that  promissory  note,  were  unwilling  to  pay  the 
Bank  of  America  off  in  order  to  do  so,  prepared 
a  document  that  has  no  legal  effect  and  were  con- 
tent to  rely  upon  such  a  document,  in  the  mean- 
time the  assignee  of  the  Bank  of  America  foreclosed 
its  lien  on  the  stock  and  obtained  Corbari's  stock,  so 
that  Corbari  has  no  more  stock,  and  neither  Dia- 
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rnond-S  Ranch  Co.  nor  any  other  Defendants  herein 
are  indebted  to  or  liable  to  Plaintiffs  in  any  way  or 
under  any  theory. 

Respectfully  submitted, 

/s/  JOHN  DAVIDSON, 
Attorney  for  Defendant  Diamond-S  Ranch  Co.,  a 
Nevada  Corporation. 

Acknowledgment  of  Service  attached.  [91] 

[Endorsed] :   Filed  October  5,  1954. 


[Title  of  District  Court  and  Cause.] 

DEPOSITION  OF  W.  W.  LORD 

Be  it  remembered  that,  pursuant  to  stipulation  of 
counsel  in  the  above-entitled  matter,  the  deposition 
of  W.  W.  Lord,  a  plaintiff  herein,  and  a  witness 
produced  for  and  on  behalf  of  the  defendants,  was 
taken  before  me,  Leota  Raiford,  a  Notary  Public 
in  and  for  the  County  of  Washoe,  State  of  Nevada, 
duly  commissioned,  qualified  and  acting,  beginning 
at  the  hour  of  12:35  o'clock  p.m.  on  Friday,  the 
17th  day  of  October,  1952,  at  the  law  offices  of  John 
S.  Halley,  Esquire,  First  National  Bank  Building, 
in  the  City  of  Reno,  County  of  Washoe,  State  of 
Nevada. 

Laurence  N.  Smith,  Esquire,  representing  Messrs. 
Smith  &  Ewing,  and  George  Greenfield,  Esquire, 
representing  Messrs.  Carver,  McClenahan  &  Green- 
field, appearing  as  counsel  on  behalf  of  the  plain- 
tiffs; and 
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John  S.  Halley,  Esquire,  appeared  as  counsel  on 
behalf  of  defendant,  A.  E.  Corbari;  and 

John  Davidson,  Esquire,  appeared  as  counsel  on 
behalf  of  defendant,  Diamond-S  Ranch  Company, 
a  corporation. 

The  said  witness  was  by  me  first  duly  sworn  to 
testify  to  the  truth,  the  whole  truth,  and  nothing 
but  the  truth  in  the  testimony  he  was  about  to  give 
in  the  above-entitled  matter,  whereupon  said  wit- 
ness was  examined  upon  oral  interrogatories  pro- 
pounded by  counsel,  and  made  answers  thereto, 
imder  oath,  as  hereinafter  contained,  and  the  fol- 
lowing proceedings  were  had :  W.  W.  Lord,  a  plain- 
tiff herein,  of  lawful  age,  produced  as  a  witness  by 
the  defendants  herein,  being  first  duly  sworn  to 
state  the  truth,  the  whole  truth,  and  nothing  but 
the  truth,  testified  on  his  oath  as  follows: 

Examination 
By  Mr.  Davidson: 

Q.     State  your  name,  please. 

A.    W.  W.  Lord. 

Q.  You  are  one  of  the  trustees  of  the  Smeed 
Estate?  A.    Yes. 

Q.  One  of  the  plaintiffs  in  the  action  Miller  vs. 
Corbari  et  al?  A.    Yes. 

'  Q.  You  have  prepared  an  assignment  dated  the 
31st  day  of  October,  1950,  signed  by  Mr.  and  Mrs. 
Corbari,  is  that  true  %  A.     No. 

Q.     You  did  not  prepare  it? 

A.    I  did  not  prepare  it. 

Q.     You  had  it  prepared? 
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A.    Yes,  I  had  it  prepared. 

Q.    Who  prepared  it? 

A.    Attorney  Laurence  Smith. 

Q.  You  had  Mr.  Smith  who  is  attorney  for  the 
estate  prepare  it?  A.    Yes. 

Q.  You  had  him  prepare  it  at  your  request  and 
suggestion  ? 

A.    Well,  it  was  Archie's  request. 

Q.     But,  you  instructed  Mr.  Smith  to  prepare  it? 

A.  Mr.  Corbari  was  in  Caldwell  and  met  with 
Mr.  Smith  and  myself  and  discussed  the  assignment. 

Q.  At  the  time  this  assignment  was  drawn,  you 
knew  of  your  own  personal  knowledge  that  the 
Bank  of  America  in  Stockton  had  a  lien  on  the 
Corbari  stock?  A.     No. 

Q.     You  did  not?  A.     No. 

Q.     You  had  no  knowledge  of  it  at  all? 

A.  He  represented  to  us  that  day  that  he  had 
paid  it. 

Q.  The  day  he  signed  the  assignment,  he  repre- 
sented to  you  that  he  had  paid  it? 

A.  The  day  we  met  and  instructed  to  prepare 
the  assignment. 

Q.     Prior  to  that,  you  knew  the  bank  had  it? 

A.     Yes. 

Q.  But,  when  the  assignment  was  drawn,  you 
didn't  know  that  the  bank  had  a  prior  claim  on  this 
stock? 

A.  When  the  assignment  was  prepared,  my  un- 
derstanding was  that  the  bank  debt  had  been  paid 
by  Mr.  Corbari. 

Q.     How  did  you  reach  that  understanding? 
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A.    Well,  he  said  that  he  had  paid  it. 

Q.    Mr.  Corbari  told  you  that  he  had  paid  it? 

A.  Yes,  when  he  instructed  us  to  prepare  the 
assignment,  we  asked  him  what  he  had  done  about 
the  stock  of  the  corporation  which  had  been  dis- 
solved, and  he  said  he  had  paid  the  bank. 

Q.     Corbari  told  you  that  he  had  paid  the  bank  ? 

A.    Yes,  sir. 

Q.  Then  at  that  time  or  at  any  time  later,  you 
didn't  know  that  the  bank  had  a  lien  on  this  stock? 

A.     Not  after  that  time,  no,  sir. 

Q.  Then  after  October  31,  you  had  no  knowledge 
whatever  that  the  bank  still  had  a  lien  on  this  stock  ? 

A.     No,  sir. 

Mr.  Davidson:    That  is  all. 

Mr.  Greenfield :     No  questions. 

Mr.  Halley :  Wait  a  minute.  I'd  like  to  ask  a 
question  here. 

Q.  Where  did  you  learn  that  the  corporation 
had  been  dissolved  or  from  whom  did  you  learn  the 
corporation  had  been  dissolved? 

A.    Mr.  Corbari. 

Q.    When  did  you  learn  it  from  him? 

A.  Well,  about  I  think  some  time  in  September 
of  1950. 

Q.     Shortly  before  this  assignment  was  prepared  ? 

A.  Yes,  Mr.  Corbari  discussed  with  me  at  one 
time  about  the  anticipated  sale  they  wanted  to  make 
of  the  ranch. 

Q.  Did  he  at  that  time,  represent  that  the  bank 
had  been  paid  for  the  stock? 

A.     Not  until  we  had  the  meeting  in  Caldwell. 
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Q.  What  was  the  date  of  that  meeting?  Was  it 
the  date  this  assignment  was  signed? 

A.  Not  when  it  was  signed,  probably  when  it  was 
dated.  Mr.  Corbari  signed  the  assignment  in  Stock- 
ton. 

Q.  The  assignment  is  dated  the  31st  day  of  Oc- 
tober, and  it  is  acknowledged  on  the  same  date, 
1950,  in  Stockton. 

A.  It  was  a  short  time  before  that  that  Mr.  Cor- 
bari was  in  Caldwell.  I  don't  remember  exactly  the 
date. 

Q.  Prior  to  that  time,  you  knew  his  stock  in 
this  company  had  been  pledged  to  the  Stockton 
Branch  of  the  Bank  of  America? 

A.  The  year  before,  I  knew  it  had  been  pledged 
there. 

Q.  He  told  you  at  that  particular  time  the  bank 
had  been  paid  off,  the  stock  redeemed? 

A.    Yes. 

Q.  Did  you  demand  of  him  at  that  time  that  he 
deposit  with  you  the  stock?  A.     No. 

Q.  This  assignment,  as  I  imderstand,  Mr.  Lord, 
was  given  to  secure  a  debt  owing  your  Trust? 

A.     That  is  right. 

Q.  It  wasn't  for  money  advanced  at  that  par- 
ticular time,  but  it  was  to  secure  what  we  call  an 
antecedent  debt,  is  that  right? 

A.     A  note,  yes. 

Q.  Given  to  secure  the  note  of  December  31, 
1948?  A.     Yes. 

Q.  Was  that  note  given  for  a  debt  that  was  on 
the  books  of  your  company? 
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A.     That  note  was  given  as  a  renewal  of  another 
note  that  was  given  for  the  debt. 

Q.    Your  firm  had  a  ninning  open  account  with 
Corbari,  I  take  it? 

A.    No,  we  had  a  note  from  Mr.  Corbari. 

Q.    What  was  the  note  for,  given  for  money  or 
merchandise  ? 

A.     It  was  given,  the  notes  were  given  for  pay- 
ment of  checks  and  drafts  that  were  no  good. 

Q.     And  the  drafts  were  given  for  cattle  ? 

A.     The  drafts  were  given  for  cattle. 

Mr.  Davidson:    In  other  words,  the  note  was  ac- 
tually for  the  purchase  of  cattle? 

The  Witness:     No. 
By  Mr.  Halley: 

Q.     I'd  like  to  go  on  record  again. 

Q.     You  state  Mr.  Lord,  that  the  note  of  Decem- 
ber 31,  1948,  was  given  as  a  renewal  note  ? 

A.     Yes. 

Q.     For  the  same  amount?  Was  the  old  note  in 
the  same  amount,  $15,041.34? 

A.     No,  the  old  note  was  $16,041.00  and  he  paid 
a  thousand  dollars  and  interest  to  that  date. 

Q.     On  December  31,  1948,  he  paid  your  firm  a 
thousand  dollars  plus  interest,  is  that  right? 

A.     That  is  right,  and  gave  us  this  renewal  note. 

Q.     And  how  much  has  been  paid  on  this  Decem- 
ber 31st,  1948,  note? 

A.     Seven  Hundred  Fifty  Dollars. 

Q.     When  was  that  paid? 

A.     That  was  paid — the  date  I  can't  remember. 
It  was  when  I  was  in  Tracy,  1950,  early  1950. 
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Q.    "Was  it  paid  before  or  after  this  assignment? 

A.    Before — no,  it  was  paid  after  the  assignment. 

Q.     So  it  was  paid  sometime  after  October,  1950? 

A.     Yes,  I  believe  it  was. 

Q.     That  was  down  at  Tracy  ?  A.    Yes. 

Q.  Was  any  discussion  had  at  that  time  as  to 
the  shares  of  stock  we  have  been  talking  about? 

A.    No. 

Q.  Did  you  ever  ask  Mr.  Corbari  to  deliver  to 
you  the  stock  of  this  corporation  ? 

A.     Not  after  the  assignment. 

Q.    You  made  no  demand  on  him  whatsoever? 

A.     Not  after  the  assignment. 

Mr.  Halley :     I  think  that  is  all. 

Notary  Public's  Certificate  attached. 


[Title  of  District  Court  and  Cause.] 

DEPOSITION  OF  ARCHIE  EUGENE 
CORBARI 

Be  it  remembered  that,  pursuant  to  stipulation 
hereunto  annexed  in  the  above-entitled  matter,  the 
deposition  of  Archie  Eugene  Corbari,  a  defendant 
herein  and  a  witness  produced  for  and  on  behalf  of 
the  plaintiffs,  was  taken  before  me,  Leota  Raiford, 
a  Notary  Public  in  and  for  the  County  of  Washoe, 
State  of  Nevada,  duly  commissioned,  qualified,  and 
acting,  beginning  at  the  hour  of  11:30  o'clock  a.m. 
on  Friday  the  17th  day  of  October  A.D.  1952,  at 
the  law  offices  of  John  S.  Halley,  Esquire,  First  Na- 
tional Bank  Building,  in  the  City  of  Reno,  County 
of  Washoe,  State  of  Nevada;  the  plaintiffs  being 


80  G.  A.  Miller,  et  ah,  vs. 

represented  by  George  Greenfield,  Esquire,  and 
Laurence  N.  Smith,  Esquire;  appearing  as  counsel 
for  the  defendant,  A.  E.  Corbari,  was  John  S.  Hal- 
ley,  Esquire  and  for  the  defendant,  Diamond-S 
Ranch  Company,  a  corporation,  John  Davidson,  Es- 
quire; that  the  said  witness  was  by  me  first  duly 
sworn  to  testify  to  the  truth,  the  whole  truth,  and 
nothing  but  the  truth  in  the  testimony  he  was  about 
to  give  in  the  above-entitled  matter,  whereupon  said 
witness  was  examined  upon  oral  interrogatories  pro- 
pounded by  counsel,  and  made  answers  thereto, 
under  oath,  as  hereinafter  contained,  and  the  fol- 
lowing proceedings  were  had: 

Mr.  Halley:  The  defendant  A.  E.  Corbari's  dep- 
osition is  being  taken  pursuant  to  stipulation  be- 
tween counsel  for  the  plaintiffs  and  the  attorney  for 
the  defendant,  Corbari,  dated  the  14th  of  October, 
1952;  said  deposition  to  be  taken  by  the  plaintiffs. 
The  plaintiffs  are  appearing  at  this  deposition  by 
Laurence  N.  Smith  of  Smith  &  Ewing  of  Caldwell, 
Idaho  and  George  Greenfield  of  Carver,  McClena- 
han  &  Greenfield  of  Boise,  Idaho.  Archie  Eugene 
Corbari,  a  defendant  herein,  of  lawful  age,  pro- 
duced as  a  witness  by  the  plaintiffs  herein,  being- 
first  duly  sworn  to  state  the  truth,  the  whole  truth, 
and  nothing  but  the  truth,  testified  on  his  oath  as 
follows : 

Direct  Examination 
By  Mr.  Greenfield: 

Q.    Will  you  state  your  full  name  Mr.  Corbari? 

A.     Archie  Eugene  Corbari. 

Q.     Where  do  you  live  now? 
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A.     Right  now  at  Golconda,  Nevada. 

Q.  And  what  is  your  present  business,  how  are 
you  employed?  A.    Ranch  manager. 

Q.     Is  that  the  Diamond-S  Ranch  Company? 

A.    Yes. 

Q.  You  are  in  charge  of  their  ranching  opera- 
tions? A.     That  is  right. 

Q.  When  did  you  first  become  interested  in  the 
Diamond-S  Ranch  Company? 

A.     1945,  I  guess. 

Q.  What  was  the  nature  of  your  interest  at  that 
time?  A.     At  that  time  I  was  a  stockholder. 

Q.  Do  you  recall  to  what  extent  you  were  a 
stockholder  when  you  first  became  interested? 

A.  At  that  time  I  had  about  three  hundred  and 
ten  shares,  I  believe. 

Q.  That  was  your  original  —  represented  your 
original  investment?  A.     That  is  right. 

Q.  And  when  did  you  become  an  officer  in  the 
corporation?  A.     I  guess  in  '46. 

Q.  What  position  did  you  have  on  the  Board  of 
Directors  at  that  time? 

A.     I  don't  remember. 

Q.  You  were  a  member  of  the  Board  of  Direc- 
tors? A.    I  was  a  member  of  the  Board,  yes. 

Q.  From  1945  when  you  first  became  interested 
in  the  corporation,  until  the  present  date,  who  has 
been  the  managing  agent  or  managing  officer  of  the 
corporation  ? 

A.     Let  me  see  now.  Explain  that  again. 

Q.  Well  who  has  handled  the  principal  business 
transactions  of  the  corporation? 
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A.    The  President. 

Q.    Who  is  that?  A.     Sam  Wahyou. 

Q.     Who  has  custody  of  the  corporate  books'? 

A.     I  suppose  he  has  now. 

Q.  And  has  he  had  as  long  as  you  have  been 
connected  with  the  corporation? 

A.     Oh,  yes. 

Q.     He  has  always  had  custody  of  the  books? 

A.     Yes. 

Q.  When  you  became  associated  with  the  cor- 
poration in  1946,  was  Wahyou  in  the  corporation  at 
that  time  ?  A.     Yes,  sir. 

Q.    And  he  has  been  with  it  ever  since  ? 

A.    Yes,  sir. 

Q.  Do  you  know  whether  or  not  the  corporation 
in  1945  and  since,  has  employed  a  regular  attorney? 

A.     I  believe  it  has. 

Q.     Who  is  that? 

A.     At  the  time  I  was  in  there  it  was  MacComber. 

Q.  That  is  Forrest  MacComber  of  Stockton,  Cal- 
ifornia ?  A.    Yes,  sir. 

Q.  So  Forrest  MacComber  has  at  all  times  since 
you  became  associated  with  the  organization,  and 
up  to  the  present  time,  is  the  regular  counsel  for 
the  corporation?  A.     I  believe  so. 

Q.  Do  you  know  if  he  is  still  attorney  for  the 
corporation  ?  A.     I  wouldn't  know  as  of  today. 

Q.  Was  he  the  attorney  for  the  corporation  at 
any  time  this  year? 

A.  I  don't  know  anything  of  the  books  this  year 
at  all. 

Q.    How  about  last  year? 
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A.     Neither  last  year. 

Q.  When  is  your  last  knowledge  of  MacComber 
being  attorney  for  the  corporation? 

A.     About  '49. 

Q.  Now  directing  your  attention  to  December 
31,  1948,  did  you  on  that  date  execute  a  Promissory 
Note  in  favor  of  John  W.  Smeed  or  order  in  the 
amount  of  $15,041.34?  A.    Yes,  sir. 

Q.  And  will  you  state  whether  or  not  you  have 
paid  anything  on  that  note  since  the  date  of  execu- 
tion? A.     I  believe  I  did. 

Q.    How  much? 

A.  One  time  a  thousand  dollars,  another  time 
seven  hundred  and  fifty. 

Q.  Let  me  ask  you  then,  are  you  sure  the  thou- 
sand dollars  you  referred  to  was  paid  after  you 
executed  the  note,  or  was  it  paid  on  a  debt  you 
owed  before  you  executed  the  note? 

A.     I  don't  remember. 

Q.     It  could  have  been  the  other  way? 

A.  It  could  have  been  and  could  have  not.  I 
know  I  paid  a  thousand  dollars  once  and  seven  hun- 
dred and  fifty  dollars. 

Q.  It  may  have  been  you  executed  the  note  after 
you  paid  the  thousand  dollars? 

A.     I  don't  remember. 

Q.  What  was  the  amount  of  your  original  in- 
debtedness to  Smeed? 

A.  I  think  it  was  around  fourteen  thousand.  I 
don't  remember  the  figure  exactly. 

Q.  In  any  event,  on  December  31,  1948,  you 
executed  your  note  in  his  favor  for  $15,041.34? 
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A.  I  don't  remember  the  figure,  but  I  do  know 
the  note. 

Mr.  Halley:    Do  you  have  that  note  with  you? 

Mr.  Greenfield:  I  have  a  copy  attached  to  the 
pleadings.  We  don't  have  the  original,  no. 

Mr.  Greenfield:  Referring  then,  Mr.  Corbari,  to 
October  31,  1950,  on  that  date  did  you  execute  an 
assignment  of  your  interest  in  the  Diamond- S 
Ranch  Company  to  John  W.  Smeed. 

Mr.  Halley:  Just  a  minute.  May  I  ask  if  you 
have  that  assignment? 

Mr.  Smith:  Yes,  we  have  that.  No,  the  original 
is  not  here. 

Mr.  Greenfield:  Strike  that  last  question.  I  want 
to  rephrase  it.  Let  me  ask  you  if,  on  October  31, 
1951,  you  executed  an  assignment  of  all  your  inter- 
est in  the  Diamond-S  Ranch  Company  to  W.  "W. 
Lord  as  trustee  of  the  John  W.  Smeed  estate? 

Mr.  Halley:  Just  a  minute  before  you  answer 
that,  Archie.  I  object  to  the  form  of  your  question 
Mr.  Greenfield  on  the  ground  that  the  copy  of  the 
assignment  attached  to  your  complaint  as  Exhibit 
B,  purporting  to  be  a  true  copy  as  I  read  it,  is  an 
assignment  of  his  interest  in  a  partnership  rather 
than  the  Diamond-S  Ranch  Company. 
By  Mr.  Greenfield: 

Q.  I  will  rephrase  the  question.  Did  you  on  Oc- 
tober 31,  1950,  assign  to  W.  W.  Lord,  trustee  of  the 
John  W.  Smeed  estate,  all  of  your  right,  title  and 
interest  in  and  to  the  assets  of  a  partnership  that 
was  formed  by  reason  of  the  dissolution  of  the  Dia- 
mond-S Ranch  Company  at  a  prior  date? 
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A.  I  don't  know  there  was  any  partnership 
there.  I  thought  it  was  a  corporation. 

Q.  You  are  acquainted  with  the  Diamond- S 
Ranch  Company? 

A.  Up  until  about  '49  I  am.  It  was  a  corpora- 
tion only. 

Q.  When  you  made  an  assignment  to  W.  W. 
Lord  on  October  31,  1950,  of  all  of  your  right,  title 
and  interest  in  and  to  the  assets  of  the  Diamond-S 
Ranch  Company,  what  were  you  intending  to  con- 
vey to  Mr.  Lord? 

Mr.  Halley:  Just  a  second.  I  think  the  witness 
is  entitled  to  see  the  assignment  and  in  the  absence 
of  you  having  the  original  here,  I  would  assume 
both  you  and  Mr.  Smith  represent  this  is  a  full, 
true  and  correct  copy  of  that  assignment  and  in 
lieu  of  examining  the  original  he  should  have  the 
opportunity  to  examine  the  copy. 

Mr.  Greenfield:    I  will  be  perfectly  willing. 
(Witness  examines  document.) 

Mr.  Greenfield :  Let  me  reform  the  question.  Mr. 
Corbari  you  have  examined  the  document  desig- 
nated as  Exhibit  B  attached  to  the  complaint  in 
this  action,  and  I  ask  you  whether  or  not  on  Octo- 
ber 31,  1950,  you  and  your  wife,  Marie  Corbari, 
executed  that  document? 

Mr.  Halley:  On  the  basis  of  the  representation 
of  counsel  for  the  plaintiffs  that  this  is  a  full,  true 
and  correct  of  the  original  assignment  executed  on 
the  31st  day  of  October,  1950,  we  can  stipulate  for 
the  purpose  of  the  record  that  it  was  signed  by  A. 
E.   Corbari  and  his  wife,  Marie  Corbari,   on  that 
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date  and  acknowledged  before  a  Notary  Public  in 
and  for  the  State  of  California,  County  of  San 
Joaquin. 

Mr.  Greenfield:     That  is  fine. 

Q.  Now  Mr.  Corbari,  a  few  days  prior  to  your 
execution  of  this  assignment  do  you  recall  being  in 
Caldwell,  Idaho,  and  discussing  the  assignment  with 
Mr.  Smith,  attorney  for  the  Smeed  estate  and  W. 
W.  Lord?  A.     Yes. 

Q.  Do  you  recall  that  Mr.  Lord  told  you  that 
he  either  expected  you  to  pay  what  you  owed  or 
secure  it?  A.     That  is  right. 

Q.  At  that  time  you  agreed  to  secure  it  by  as- 
signing your  interest  in  the  Ranch  Company? 

A.     The  corporation. 

Q.  Do  you  also  recall  at  that  time  informing  Mr. 
Lord  and  Mr.  Smith  that  your  interest  in  the  ranch 
company  was  free  and  clear?  A.     No. 

Q.     You  deny  saying  that? 

A.  I  told  them  there  was  a  pledge  on  it,  the 
bank  in  Stockton  at  all  times.  They  knew  it. 

Q.  You  didn't  tell  them  you  had  paid  the  bank 
off? 

A.  No,  I  told  them  the  bank  was  crowding  me, 
that  is  why  I  wanted  them  to  take  the  stock  at  the 
time  and  they  wouldn't  do  it. 

Q.  When  you  executed  this  assignment  of  your 
interest  in  the  ranch,  it  was  your  intention,  was  it 
not  to  convey  to  the  Smeed  estate  all  of  your  right, 
title  and  interest  to  the  ranch,  subject  then,  as  you 
say,  to  the  lien  at  the  bank?  A.     Sure. 

Q.     Now  when  did  you  first  become  indebted  to 
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the  Bank  of  America?  A.     1948. 

Q.  And  what  was  the  original  amount  of  the 
indebtedness?  A.    Around  $15,000.00. 

Q.    How  did  you  secure  that  debt  ? 

A.  I  didn't  secure  it  at  that  time,  just  my  sig- 
nature. 

Q.    You  borrowed  the  money  on  a  note? 

A.    Yes. 

Q.  Then  did  there  come  a  time  when  you  did 
leave  security  with  the  Bank  of  America? 

A.     Yes,  my  shares. 

Q.    When  was  that? 

A.    About  the  end  of  '48. 

Q.  And  how  many  shares  did  you  leave  at  the 
Bank  of  America  at  that  time  ? 

A.     Three  hundred  and  ten. 

Q.  Did  that  represent  all  of  the  shares  you  had 
in  the  Diamond-S  Ranch  Company? 

A.     Yes. 

Q.  Did  that  constitute  a  pledge  of  those  shares, 
or  do  you  know?  A.     Yes. 

Q.  At  the  time  you  pledged  your  shares  with  the 
Bank  of  America,  Mr.  Corbari,  how  much  did  you 
owe  the  bank  at  that  time  ? 

Mr.  Halley:    If  you  know,  Archie. 

The  Witness:     I  don't  remember  how  much  it 
was,  pretty  near  all  of  it. 
By  Mr.  Greenfield: 

Q.  Had  you  made  any  payments  on  the  original 
fifteen  thousand  dollar  indebtedness  at  the  time  you 
pledged  your  stock? 

A.    Very  small  payments. 
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Q.  After  pledging  your  stock  did  you  make  any 
payment  to  the  Bank  of  America? 

A.     One  small  payment. 

Q.     Do  you  recall  the  amount  of  it? 

A.    No,  I  can't. 

Q.     Do  you  recall  when  you  made  it? 

A.     In  '49,  I  think. 

Q.  Now,  directing  your  attention  to  September 
7,  1950,  I  ask  you  if  on  that  date  the  Diamond-S 
Ranch  Company  filed  voluntary  dissolution  papers 
with  the  Secretary  of  State  of  the  State  of  Ne- 
vada? A.     I  don't  know. 

Q.  On  September  7,  1950,  Mr.  Corbari,  you  were 
a  director  and  officer  of  the  Diamond-S  Ranch  Com- 
pany, were  you  not?  A.     In  what  year? 

Q.     1950.  A.    Yes,  I  was  a  director. 

Mr.  Greenfield:    I'd  like  this  marked  Exhibit  1. 
(Thereupon  the  Notary  Public  marked  a  pho- 
tostatic copy  of  a  document  "Plaintiffs'   Ex- 
hibit 1".) 

Mr.  Greenfield:  Mr.  Corbari,  I  show  you  what 
purports  to  be  a  photostatic  copy  of  the  document 
entitled  "Written  Consent  of  the  Shareholders  of 
the  Diamond-S  Ranch  Company  to  Voluntary  Dis- 
solution", and  on  page  2  thereof  I  ask  you  if  your 
signature  appears  on  the  right  hand  column? 

Mr.  Halley:  For  the  purpose  of  the  record,  we 
will  stipulate  that  Mr.  Corbari's  signature  appears 
on  plaintiffs'  Exhibit  1,  purportedly  signed  on  Sep- 
tember 1,  1950,  for  three  hundred  and  ten  shares. 

Mr.  Greenfield:  Would  you  do  this  also:  Would 
you  stipulate  that  Mr.  Corbari  on  that  date  gave 
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his  written  consent  to  the  voluntary  dissolution  of 
the  corporation? 

Mr.  Halley:  The  document  purports  to  state 
that  he  gave  his  consent. 

Mr.  Greenfield :  Archie  ought  to  know  if  he  gave 
his  consent  or  not. 

Mr.  Halley:    The  instrument  speaks  for  itself. 
(Off  record  discussion  between  counsel.) 

Mr.  Halley:    TTe  will  stipulate  he  executed  this 
instrument  marked  "Plaintiff's  Exhibit  No.  1". 
By  Mr.  Greenfield: 

Q.  Mr.  Corbari,  on  September  1,  1950,  when 
you  signed  the  instrument,  a  copy  of  which  is  plain- 
tiffs' Exhibit  No.  1,  and  gave  your  consent  to  the 
voluntary  dissolution  of  the  Diamond-S  Ranch 
Company,  a  corporation,  you  were  an  officer  and  a 
director  of  the  corporation  at  that  time,  were  you 
not?  A.     Yes,  according  to  that,  yes. 

Q.  Noav,  Mr.  Corbari  at  the  time  you  consented 
in  writing  to  the  dissolution  of  the  corporation, 
your  shares  of  stock  were  still  pledged  with  the 
Bank  of  America  ?  A.     Oh,  yes. 

Q.  And  according  to  your  previous  statement, 
those  shares  of  stock  remained  pledged  with  the 
Bank  of  America  on  October  31,  1950,  when  you 
made  your  assignment  to  the  Smeed  estate? 

A.     I  know  they  were  always  in  the  bank. 

Q.  They  were  there  when  you  made  the  assign-* 
ment?  A.     Certainly  they  were  there. 

Q.  When  did  you  redeem  your  stock  from  the 
Bank  of  America? 

A.    I  never  did  redeem  it. 
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Q.     Do  you  know  what  happened  to  it? 

A.  Sure,  I  owed  some  money  on  it  and  they  were 
going  to  sell  out. 

Q.     You  believe  the  bank  sold  the  stock? 

A.     The  stock  was  always  at  the  bank. 

Q.     And  you  believe  the  bank  sold  it? 

A.  No,  the  bank  wanted  their  money  on  the 
stock,  and  I  told  the  Smeed  Company  about  it, 
wrote  them  all  about  it.  I  owed  Sam  Wahyou 
money.  I  told  them  the  bank  was  going  to  sell  that 
stock,  now  "What  are  we  going  to  do?" 

Q.  When  did  the  bank  sell  the  stock,  do  you 
know?  A.     No. 

Q.  Do  you  recall  whether  or  not  you  received 
any  papers  from  an  attorney  or  from  the  bank  rela- 
tive to  the  sale  of  the  stock?  A.    Yes. 

Q.    What  papers  were  those? 

A.     Letters. 

Q.     What  did  they  say? 

A.  If  I  didn't  come  in  and  take  up  the  obliga- 
tion, the  only  chance  they  had  to  redeem  their 
money  was  to  sell  the  shares,  regardless  of  what 
cost  they  brought. 

Q.     Do  you  have  the  correspondence  ? 

A.     Oh,  yes. 

Q.    Where  do  you  have  it? 

A.  In  my  files,  or  (to  Mr.  Halley)  have  you 
got  it? 

Mr.  Greenfield:  Will  you  furnish  us  copies  of 
all  correspondence  between  Mr.  Corbari  and  the 
bank  on  this  subject? 

Mr.  Halley:     I  will  furnish  all  I  have.  I  don't 
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know  whether  it  is  all  or  not.  The  only  thing  I 
have  in  the  office  file  here  from  the  bank  is  this 
one  letter. 

Mr.  Greenfield :  Apart  from  the  letter  of  Novem- 
ber 2,  1949,  signed  by  Ernest  F.  Segale,  Assistant 
Manager  of  the  Bank  of  America  at  Stockton  with 
reference  to  your  debt,  did  you  receive  any  other 
letters  or  notices  from  the  bank  relative  to  your 
stock? 

The  Witness :     I  think  I  have. 

Mr.  Halley:     Here  is  another  one. 
By  Mr.  Greenfield: 

Q.  In  any  event,  the  Bank  of  America  had  not 
sold  your  stock  at  the  time  you  made  your  assign- 
ment to  Smeed?  A.     I  don't  remember. 

Q.  Do  you  remember  whether  or  not  the  Bank 
of  America  had  sold  your  stock  at  the  time  the 
corporation  was  voluntarily  dissolved  in  September 
of  1950?  A.     I  don't  remember. 

Q.    You  don't  know  at  all?  A.    No. 

Q.  At  the  time  you  made  your  assignment  to 
Smeed,  did  you  know  whether  or  not  the  stock  had 
been  sold  or  not  ? 

A.     That  I  don't  remember  either. 

Q.  Then  do  I  understand  you  made  the  assign- 
ment to  Smeed  without  knowing  if  you  had  any- 
thing to  assign  or  not? 

A.     No,  I  told  Smeed  we  had  to  pick  that  stock  up. 

Q.  Did  you  know  the  stock  had  not  been  sold 
when  you  made  the  assignment? 

A.     I  don't  think  it  was  sold. 
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Q.  You  don't  think  it  was  sold  at  the  time  you 
made  the  assignment?  A.     No. 

Q.  That  is  what  I  want  to  know.  Do  you  recall 
in  March  of  this  year  an  occasion  when  Mr.  Smith, 
Bill  Johnson  and  myself  visited  you  at  the  Dia- 
moncl-S  Ranch  Company?  A.     Yes. 

Q.  Do  you  remember  telling  us  at  that  time 
you  redeemed  this  stock  from  the  bank  and  paid  the 
bank  with  your  own  money? 

A.  I  said  I  didn't  remember  whether  I  did  that 
or  not. 

Q.  So  you  say  now  you  told  us  you  didn't  know 
whether  you  redeemed  it  yourself  or  not? 

A.  That  money  was  owing  and  I  wanted  to  pick 
it  up.  I  owed  Wahyou.  He  wanted  his  money ;  some- 
one had  to  pick  the  stock  up. 

Q.  Do  you  deny  you  told  Mr.  Smith,  Mr.  John- 
son and  myself  that  you  went  to  the  bank  and  paid 
the  bank  with  your  own  money  and  got  the  certifi- 
cates of  stock  from  the  bank?  A.     No. 

Q.     You  deny  that?  A.     Yes. 

Q.  Do  you  recall  our  asking  you  whether  or  not 
Mr.  Wahyou  had  paid  the  bank  and  you  replied 
that  he  had  not  paid  the  bank,  that  you  had  paid 
the  bank  with  your  own  money. 

A.     No,  I  don't. 

Q.    You  didn't  say  that?  A.     No. 

Q.  Have  you  ever  seen  your  certificates  of  stock 
since  you  left  them  with  the  bank?  A.     No. 

Q.  So  you  deposited  your  certificates  of  stock 
with  the  bank,  I  think  you  said  in  '48  and  you  have 
never  set  eyes  on  them  since?  A.     No. 
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Q.     That  is  the  truth?  A.     That  is  right. 

Q.  Now  you  say  that  at  the  same  time  you  were 
negotiating  with  the  Smeed  Company  with  refer- 
ence to  the  money  you  owed  them,  that  Wahyou 
was  also  crowding  you?  A.     Oh,  yes. 

Q.  When  did  you  first  become  indebted  to  Wah- 
you? A.    1947. 

Q.  And  how  much  did  you  owe  him  at  that 
time?  A.     Around  $14,000.00. 

Q.  How  did  you  become  indebted  to  Wahyou  in 
that  amount? 

A.     Well,  I  bought  cattle  off  of  him,  stock. 

Q.  Did  you  buy  stock  from  Wahyou  or  the  Dia- 
mond-S  Ranch  Company?  A.     Wahyou. 

Q.     His  personal  cattle?  A.    Yes. 

Q.  So  you  and  Wahyou  were  engaged  in  cattle 
operations  apart  from  the  Diamond- S  Ranch  Com- 
pany? A.     I  just  purchased  from  him. 

Q.  And  the  cattle  that  you  purchased  from  Wah- 
you from  which  this  obligation  to  him  arose,  you 
bought  for  yourself  or  the  ranch  company. 

A.     For  myself. 

Q.  The  ranch  company  was  not  involved  in  that 
at  all?  A.     Not  at  all. 

Q.  Then  did  you  later  become  further  indebted 
to  Wahyou?  A.     No. 

Q.  So  that  the  full  amount  of  your  obligation  to 
Wahyou  from  1946  on  was  about  $14,000.00? 

A.     About  that. 

Q.  Now  did  you  owe  Wahyou  this  $14,000.00  at 
the  time  you  made  the  assignment  to  the  Smeed 
estate?  A.     Oh,  yes. 
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Q.  Did  you  tell  Mr.  Lord  or  Mr.  Smith  about 
your  indebtedness  to  Wahyou?  A.    No. 

Q.  Now  after  having  made  the  assignment  to 
Smeed,  did  you  have  occasion  to  discuss  your  debt 
with  Wahyou?  A.     Say  that  again. 

Q.  Strike  that.  I  will  state  it  again.  After  you 
made  your  assignment  to  the  Smeed  estate  of  your 
interest  in  the  ranch,  after  that,  did  you  discuss 
your  indebtedness  to  Wahyou  with  Wahyou? 

A.    No. 

Q.  Did  he  ever  come  to  you  and  talk  to  you 
about  your  debt?  A.    Yes. 

Q.     After  you  made  your  assignment  to  Smeed? 

A.  I  could  correct  that  question  different.  I  told 
the  Smeed  Company  we  had  to  take  the  stock  up 
at  the  bank.  I  had  an  attorney  write  them  a  letter. 

Q.  I  understand  that.  My  question  is :  After  you 
made  your  assignment  to  Smeed,  did  you  talk  to 
Wahyou  about  your  debt  to  him?  A.     No. 

Q.     Or  did  he  talk  to  you  about  it? 

A.     He  talked  to  me  about  it. 

Q.  This  was  a  one-sided  conversation.  He  talked 
to  you;  you  didn't  talk  to  him.  What  did  he  say? 

A.  He  asked  me  about  the  money  and  I  said  as 
soon  as  I  got  this  straightened  out  and  got  the 
money  out  I  could  straighten  up  with  him  at  the 
same  time  as  I  wanted  to  straighten  up  with  these 
people  until  that  company  went  bankrupt.  They 
held  it  for  two  or  three  years  in  the  bankruptcy 
court. 

Q.  You  explained  to  Wahyou  that  you  were 
pretty  well   strapped,  you  owed  money  to  Smeed 
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and  you  owed  money  to  him  and  you  were  going  to 
try  and  clean  them  both  up? 

A.     That  is  right. 

Q.  This  was  after  you  made  your  assignment  to 
Smeed  ? 

A.     I  think  it  was  before  if  I  remember  correctly. 

Q.  My  original  question  was  whether  or  not  you 
talked  to  Wahyou  or  he  talked  to  you  about  your 
debt  after  you  made  the  Smeed  assignment  and  you 
say  he  did  talk  to  you,  is  that  right  or  wrong? 

A.  He  talked  to  me  before  because  I  wrote  to 
them  and  told  them  about  these  shares  in  the  bank 
and  I  wanted  them  to  take  them  out  of  the  bank 
and  hold  them,  and  they  wrote  back  and  said  they 
couldn't  do  it. 

Q.  Did  Wahyou  ever  talk  to  you  about  your 
debt  after  you  assigned  the  thing  to  Smeed? 

A.     Before  and  after,  both. 

Q.  On  all  of  the  occasions  when  you  talked  to 
Wahyou  about  your  debt  to  him,  you  explained  to 
him  you  were  hard-pressed  for  money,  you  owed 
Smeed  and  you  owed  him,  and  you  were  going  to 
take  care  of  both  of  them  when  you  could,  is  that 
right  ?  A.    Yes. 

Q.  Did  you  also  tell  Wahyou  you  had  made  this 
assigmnent  to  Smeed?  A.    I  think  I  did. 

Q.     You  think  you  did?  A.     Yes. 

Q.  When  you  had  these  conversations  with  Wah- 
you, where  would  they  take  place?  Would  he  come 
out  to  the  ranch? 

A.  He'd  come  out  to  the  ranch  and  I  talked  to 
him.  At  that  time  I  was  in  my  own  place. 
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Q.  So  you  feel  quite  certain  that  Wahyou  knew 
that  you  had  made  this  assignment  to  Smeed  sub- 
ject to  what  you  owed  the  bank'? 

Mr.  Halley:    If  you  know. 

The  Witness:    I  don't  remember,  yes  or  no,  but 
I  believe  I  did  talk  to  him. 
By  Mr.  Greenfield: 

Q.    You  believe  you  did  tell  him  that? 

A.    Yes. 

Q.  Now  this  $14,000.00  you  owed  Wahyou,  had 
you  ever  given  him  any  security  for  it? 

A.     No,  it  was  an  open  bill. 

Q.     That  was  just  an  open  bill?  A.    Yes. 

Q.    Was  it  represented  by  a  promissory  note? 

A.     No,  it  wasn't. 

Q.  It  was  just  an  oral  contract,  an  oral  obliga- 
tion? A.     That  is  right,  a  bill. 

Q.  It  was  never  at  any  time  secured  by  your 
stock  or  your  interest  in  the  ranch  or  in  any  other 
way?  A.    No. 

Q.  Do  you  have,  or  has  there  ever  been  any 
written  evidence  of  the  Wahyou  debt  ? 

A.    Bills. 

Q.    You  mean  bills  from  Wahyou  to  you? 

A.    Yes. 

Q.  Nevertheless,  you  stated  you  owed  him  $14,- 
000.00  and  he  wanted  his  money? 

A.    He  carried  it  on  his  books  as  a  bill. 

Q.    What  books?  A.     I  don't  know. 

Q.    Have  you  ever  seen  his  books? 

A.    No. 
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Q.  Have  you  ever  seen  any  written  evidence  of 
the  debt? 

A.  All  I  got  is  the  bills  for  the  cattle  I  pur- 
chased. 

Q.    Where  would  the  bills  come  from? 

A.     From  him. 

Q.  Have  you  talked  with  Wahyou  since  this  suit 
was  filed  against  you?  A.     No. 

Q.    You  have  never  seen  him  to  talk  to  him? 

A.     No. 

Q.  Are  you  familiar  with  the  fact  that  Wahyou 
obtained  your  shares  of  stock  in  the  Diamond-S 
Ranch  ?  A.     Sure. 

Q.     Do  you  know  when  he  obtained  them? 

A.    I  couldn't  tell  you  the  date,  no. 

Q.     Do  you  know  what  year  it  was? 

A.     '50. 

Q.     How  did  you  happen  to  find  out  about  it? 

A.    How  did  I  find  out  about  it? 

Q.     Yes.  A.     The  company  told  me. 

Q.    Who,  in  the  company,  told  you? 

A.    Well,  he  did,  the  attorney. 

Q.    What  attorney? 

A.    MacComber,  their  attorney. 

Q.  Where  were  you  when  this  conversation  took 
place  ?  A.     Stockton. 

Q.     How  did  you  happen  to  go  to  Stockton? 

A.     At  that  time  I  lived  in  Stockton. 

Q.  Who  first  approached  you  about  the  fact  that 
Wahyou  had  your  stock? 

A.  The  attorney  told  me  the  bank  was  selling 
that  stock.  They  wrote  a  letter  to  the  Smeed  Com- 
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pany  to  pick  the  stock  up  and  they  wouldn't  do  it. 
They  have  a  letter  to  that  effect. 

Q.     That  was  in  1950?  A.    Yes. 

Q.  Can  you  tell  me  whether  or  not  you  were 
given  any  opportunity  to  redeem  the  stock  your- 
self? A.    Yes. 

Q.  This  was  an  opportunity  given  you  by  the 
bank  or  Wahyou  ?  A.     By  the  bank. 

Q.  Did  Wahyou  ever  give  you  an  opportunity 
to  redeem  the  stock?  A.     No. 

Mr.  Halley:    Wait  a  minute.  I  will  have  to  object 
to  the  form  of  that. 
By  Mr.  Greenfield: 

Q.  After  Wahyou  acquired  the  stock,  did  he 
ever  give  you  the  chance  to  get  it  back? 

A.     No. 

Q.  So  ever  since  1950  Wahyou  has  had  your 
stock,  since  1950? 

A.  The  Smeed  Company  was  offered  a  chance  to 
buy  it,  but  they  didn't  do  it. 

Q.  At  the  time  Wahyou  picked  up  your  stock, 
how  much  did  you  owe  him? 

A.  A  little  better  than  $14,000.00  with  the  in- 
terest. 

Q.  You  owed  him  the  full  amount  of  the  origi- 
nal obligation?  A.     Yes. 

Q.  Before  you  entered  into  this  assignment  with 
the  Smeed  Company,  did  you  discuss  this  with  Mac- 
Comber?  A.     Yes. 

Q.  You  told  MacComber  you  owed  Smeed  this 
money  and  discussed  what  to  do  about  it  I 

A.    I  had  MacComber  offer  to  try  and  settle  it. 
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Q.     That  was  in  1950. 

A.  I  had  a  friend  who  would  give  me  $5,000.00 
to  help  me  out  and  I  made  them  the  offer,  but  they 
wouldn't  take  no  stock  or  take  no  settlement. 

Q.  Now  when  the  Smeed  Company  told  you 
they  would  want  to  have  this  debt  secured  or  paid, 
one  or  the  other,  you  discussed  that  with  Mac- 
Comber?  A.    Yes. 

Q.  And  after  that  you  did  execute  the  assign- 
ment, and  did  you  discuss  that  with  MacComber? 

A.     No,  I  didn't. 

Q.  But  he  knew  you  were  going  to  make  the 
assignment?  A.     Half-way,  yes. 

Q.  As  a  matter  of  fact  the  offer  of  settlement 
from  MacComber  on  your  behalf  was  made  in  Feb- 
ruary of  1951,  was  it  not? 

A.     I  don't  remember. 

Q.  Do  you  believe  it  possible  that  your  offer  of 
$5,000.00  in  settlement,  took  place  after  you  made 
the  assignment? 

Mr.  Halley :    If  you  have  the  original  of  that 

By  Mr.  Greenfield: 

Q.  Well,  then  Mr.  Corbari  you  discussed  the 
assignment  you  made  to  Smeed  with  MacComber 
after  you  had  made  it  and  as  a  result  of  your  dis- 
cussion he  sent  a  letter  to  the  Smeed  Company 
on  February  the  9th,  1951,  offering  $5,000.00  in 
settlement,  is  that  right? 

A.     I  told  him  that  is  what  I  wanted  to  do. 

Q.  You  told  him  you  made  the  assignment  and 
you  wanted  to  clear  it  up?  A.    Yes. 
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Q.  At  that  time  MacComber  was  attorney  for 
the  Diamond-S  Ranch  Company,  was  he  not? 

A.     I  guess  he  was,  yes. 

Q.  Do  you  know  whether  MacComber  has  ever 
been  Wahyou's  personal  attorney? 

A.     I  don't  know. 

Q.  But,  as  attorney  for  the  corporation  he  was 
dealing  closely  with  the  president  of  it? 

A.     I  don't  know. 

Q.  I  think  you  said  you  never  discussed  the  as- 
signment to  Smeed  with  Wahyou?  A.     No. 

Q.    Are  you  sure  of  that? 

A.     I  am  sure  of  that  now. 

Q.  Do  you  have  any  reason  to  believe  that  Wah- 
you  knew  of  the  assignment  from  any  other  source  ? 

A.     I  wouldn't  know  that.  That  is  his  business. 

Q.  Now  returning,  Mr.  Corbari,  to  the  voluntary 
dissolution  of  this  corporation  which  you  consented 
to  in  September  of  1950,  do  you  recall  attending 
any  board  of  directors'  meetings  of  the  corporation 
where  this  was  discussed? 

Mr.  Halley :  The  records  of  the  corporation  would 
be  the  best  evidence  of  that. 

Mr.  Greenfield:  We  are  not  concerned  with  the 
best  evidence  here.  We  are  trying  to  conduct  a  dis- 
covery procedure  and  I  am  entitled  to  go  into  it, 
although  I  grant  that  at  the  trial  the  minutes  of 
the  corporation  would  be  the  best  evidence. 

The  Witness:     No,  I  don't  remember. 
By  Mr.  Greenfield : 

Q.  Did  you  attend  the  meetings  of  the  Board  of 
Directors  of  the  corporation  from  time  to  time? 
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A.     From  time  to  time,  yes. 

Q.  Do  you  ever  recall  discussing  with  any  of  the 
other  Directors  at  a  meeting  or  otherwise,  the  dis- 
solution of  this  corporation? 

A.     No,  I  don't. 

Q.    Do  you  have  any  idea  why  it  was  dissolved? 

A.  I  thought  they  were  going  to  sell  the  ranch 
at  one  time. 

Q.  Do  you  think  they  dissolved  it  then  in  pre- 
paration for  selling  it?  A.     I  believe  so. 

Q.  Do  you  know  if  there  was  any  other  busi- 
ness purpose  they  had  in  mind? 

A.     No,  to  try  to  sell  it. 

Q.  Do  you  know  anything  about  the  corporation 
reviving  its  charter  in  December,  1950? 

Mr.  Halley:    There  again,  have  you  got  the  rec- 
ord on  that? 
By  Mr.  Greenfield: 

Q.  I  just  want  to  know  whether  he  knows  about 
it.  A.    No. 

Q.  Were  you  ever  consulted  about  its  revival  as 
a  corporation?  A.     No. 

Q.  What  was  your  position  with  the  corporation 
in  December,  of  1951? 

A.     Just  ranch  manager. 

Q.  Were  you  an  officer  of  the  corporation  at 
that  time?  A.     I  don't  think  I  was,  no. 

Mr.  Greenfield :    I  think  that  is  all  we  have. 

Mr.  Halley :    I  don't  have  any  questions. 

Mr.  Davidson :     No  questions. 

Notary  Public's  Certificate  attached. 
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[Title  of  District  Court  and  Cause.] 

DEPOSITIONS  OF  SAM  WAHYOIT  AND 
FORREST  E.  MACOMBER 

taken  pursuant  to  stipulation,  a  copy  of  which  is 
annexed  hereto,  on  Saturday,  18,  October,  1952, 
commencing  at  the  hour  of  10:00  o'clock  a.m. 
thereof  at  the  offices  of  Forrest  E.  Macomber,  Esq., 
711  Bank  of  America  Building,  343  East  Main 
Street,  Stockton,  San  Joaquin  County,  California, 
before  Herman  C.  Spalinger,  a  Notary  Public  in 
and  for  the  County  of  San  Joaquin,  State  of  Cali- 
fornia. 

Laurence  N.  Smith,  Esq.,  of  the  Law  Finn  of 
Smith  and  Ewing,  Caldwell,  Idaho;  George  Green- 
field, Esq.,  of  the  Law  Firm  of  Carver,  McClena- 
han  and  Greenfield,  Boise,  Idaho,  appearing  for  and 
on  behalf  of  plaintiffs ;  Forrest  E.  Macomber,  Esq., 
appearing  for  and  on  behalf  of  John  Davidson, 
Reno,  Nevada,  Attorney  for  the  Diamond- S  Ranch 
Co. 

SAM  WAHYOIT 
called  as  a  witness  for  and  on  behalf  of  plaintiff, 
being  first  duly  and  regularly  sworn,  testified  as 
follows: 

Statutory  Cross-Examination 
By  Mr.  Smith: 

Q.  Mr.  Wahyou,  will  you  state  your  name  and 
residence? 

A.  Sam  Wahyou,  W-a-h-y-o-u;  1225  South  San 
Joaquin  Street,  Stockton. 
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Q.  And,  Mr.  Wahyou,  just  for  the  purpose  of 
the  record,  Mr.  Macomber  is  your  attorney. 

A.     That's  right. 

Q.    And  he  is  also  attorney  for  the  corporation. 

A.    Yes,  he  and  Davidson. 

Q.  Well,  Mr.  Macomber  has  been  the  attorney 
for  the  Diamond-S  Ranch  Corporation  since  it  was 
started.   Isn't  that  true?  A.    Yes. 

Q.     During  all  of  its  existence.  A.    Yes. 

Q.    And  you  were  during  all  of  that  time  also. 

A.     Yes. 

Q.  Now,  Mr.  Wahyou,  the  matter  under  con- 
sideration here  is  largely  310  shares  of  stock  of  the 
Diamond-S  Ranch  Corporation  which  was  at  one 
time  owned  by  Archie  Corbari.  A.     Yes. 

Q.    You  now  claim  ownership  of  that  stock. 

A.    Uh  huh. 

Q.  Where,  when  and  under  what  circumstances 
did  you  acquire  the  stock? 

A.    Well,  I  don't  remember  what  date  now. 

Q.    Well,  just  tell  the A.    I 

Q.  Just  make  a  statement  as  to  what  transpired 
that  resulted  in  your  owning  the  stock. 

A.     Well,  I  bought  it  from  the  Bank  of  America. 

Q.     And  when  was  that  purchase  ? 

A.     I  don't  remember. 

Q.  Mr.  Wahyou,  the  answer  of  the  Diamond-S 
Ranch  Corporation  in  the  case  of  Gr.  A.  Miller,  et 
al.,  vs.  A.  E.  Corbari  and  the  Diamond-S  Ranch, 
Corporation,  states  that  you  purchased  the  300 
shares  of  stock  on  May  21,  1951.  Would  that  be 
the  correct  date?  A.     Something  like  that. 


104  G.  A.  Miller,  et  at.,  vs. 

Q.  Well,  you  don't  now  claim  any  other  date 
than  May  21,  1951,  as  the  date  of  your  acquiring 
the  stock. 

A.  No,  that's  the  only  time.  I  bought  the  stock 
from  the  Bank  of  America  because  the  bank  got 
the  stock. 

Q.  And  how  much  money  did  you  pay  for  the 
stock?  A.    About  five  thousand,  I  think. 

Q.     Do  you  know  how  much  exactly  you  paid? 

A.  Well,  I  don't  know.  I  got  to  see  the  record. 
I  can't  tell  you  offhand.  But  five  thousand  is  prettjr 
close  there. 

Q.     Did  you  pay  by  check?  A.     No. 

Q.     How  did  you  pay? 

A.  I'd  take  the  notes  over  and  I  paid  the  bank 
later. 

Q.     I  beg  your  pardon?  I  didn't  get  that. 

A.     I  take  the  whole  note  from  the  bank. 

Q.    You  just  bought  the  note  from  the  bank. 

A.     Yes. 

Q.    And  paid  the  note  later. 

A.    Yes,  paid  the  note. 

Q.  And  now,  when  did  you  take  the  notes  from 
the  bank?   That  was  early  in  1950,  wasn't  it? 

A.  No,  it  was  the  same  date  as  Archie  Corbari 
— Archie  Corbari  and  his  wife  was  there,  I  was 
there,  and  all  this  transaction  was  done  entirely  at 
the  bank. 

Q.  Then  you  went  to  the  bank  with  Corbari  and 
Mrs.  Corbari?  A.     Yes. 

Q.  And  you  paid  the  money  to  the  bank  and  took 
up  the  notes.  Is  that  correct  ? 
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A.  No,  I  didn't  pay  the  money.  I  told  the  bank, 
I  say  I  take  the  notes  over;  I  say  I  sign  the  note 
and  I  pay  them  later,  see. 

Q.    And  when  was  that  done,  what  date  % 

A.     Same  day. 

Q.     On  May  21,  1951. 

A.  I  don't  know  just  the  day,  but  I  got  to  look 
at  this  note,  this  record. 

Q.     Do  you  have  that  record  available? 

A.  Well,  maybe.  I  think  I  have.  I  could  call 
the — the  bank's  got  them. 

Q.     I  beg  your  pardon? 

A.     Just  call  the  bank  up.   He's  got  them. 

Q.     Oh,  the  notes  are  still  at  the  bank. 

A.  Well,  they  are  canceled  now  because  I  paid 
off. 

Q.    What  date  did  you  pay  off? 

Mr.  Macomber:    Oh,  let's  get  at  it  from  the 

Q.    All  right. 

Mr.  Macomber:  He  doesn't  know  a  thing  about 
it. 

Mr.  Smith:  All  right,  Mr.  Macomber.  Off  the 
record.  (Off  the  record.) 

FORREST  E.  MACOMBER 

being  first   duly  and  regularly   sworn  testified   as 
follows : 

A.  (By  Mr.  Macomber)  :  I  have  in  my  hand  a 
photostatic  copy  of  a  note  in  the  sum  of  $6,000, 
dated  July  10,  1950,  Demand  Note,  and  it's  signed 
by  C-Arrow  Cattle  Company  by  Lafayette  Small- 
pa  ge  ancl  also  by  A.  E.  Corbari  and  Marie  Corbari, 
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as  individuals,  and  that  note  shows  on  the  back  of 
it  that  there  was  a  balance  of  $5,000  owing  on  it 
plus  interest  on  October  17,  1950,  at  which  time  it 
was  assigned  without  recourse  to  Sam  Wahyou  by 
the  Bank  of  America.  I  will  offer  that  as  a 

Mr.  Smith:    Plaintiffs'  Exhibit  One  and  Two? 

Mr.  Macomber:    Yes. 

(Photostatic  copies  of  notes  above  referred  to 
marked  for  identification  Plaintiffs'  Exhibits 
One  and  Two  respectively.) 

A.     (By  Mr.  Macomber)  :    Now,  that  stock 

Q.  And  now  just  one  minute.  That  was  October 
17,  1950,  wasn't  it? 

A.  (By  Mr.  Macomber) :  Yes.  Now,  with  that 
note — by  the  way,  that  note  was  a  renewal  note  of 
the  balance  due  on  a  previous  note  to  the  Bank  of 
America  by  Corbari.  I  don't  know  what  the  orig- 
inal note  was  for,  the  amount.  Something  had  been 
paid  on  it.  That  information  is  not  available  to  me. 

Q.     I  see. 

A.  (By  Mr.  Macomber) :  With  that  original 
note  the  bank  took  a  pledge  of  310  shares  of  the 
Capital  Stock  in  Diamond-S  Company  standing  in 
the  name  of  Archie  Corbari  evidenced  by  two  cer- 
tificates, one  certificate  No.  40,  for  250  shares  and 
one  certificate  No.  23  for  60  shares.  Now  with  that 
note,  and  to  secure  that  $6,000-note,  went  a  general 
pledge  agreement  for  it;  I  will  have  that  photo- 
stated. 

Q.  Yes.  That  will  be  by  agreement,  the  pledge 
agreement  will  be  photostated  and  made  a  part  of 
the  record  here? 
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A.  (By  Mr.  Macomber)  :  That's  right,  Here  is 
the  original  note  of  which  the  photostatic  copy  is 
in  evidence.  Now,  I  might  say  that  at  the  time  Mr. 
Wahyou  bought  this  note  the  bank  was  demanding 
immediate  payment  or  they  were  going  to  foreclose 
their  security  interest  in  the  stock  so  by  virtue  of 
that  pledge  agreement  that  I  just  mentioned  I,  act- 
ing on  behalf  of  Sam  Wahyou,  foreclosed  the  stock 
at  a  public  auction  under  the  pledge  sale  and  at- 
tached to  the  stock  certificates  that  I  have  in  this 
Diamond- S  Ranch  Company  stockbook  are  the  no- 
tices of  sale  and  the  constable's  affidavit  of  posting 
the  notices,  my  certificate  of — or  my  affidavit  of 
sale  showing  that  the  property  was  sold  to  Gordon 
J.  Aulik  by  myself  acting  as  attorney-auctioneer  on 
behalf  of  Sam  Wahyou  for  $5500,  and  that  sale  was 
on  the  21st  of  May,  1951,  9:15  at  the  Courthouse. 
I  will  have  copies  of  these  notices  made  for  you. 

Q.  Yes,  if  you  will  furnish  photostatic  copies  as 
Exhibit  3. 

A.  (By  Mr.  Macomber) :  I'll  furnish  you  just 
copies.   They  don't  have  to  be  photostats. 

Q.    All  right. 

A.  (By  Mr.  Macomber)  :  Probably  be  carbons. 
Now,  at  the  time  Mr.  Corbari — Mr.  Wahyou  bought 
this  stock,  Mr.  Corbari  and  his  wife  executed — no, 
Mr.  Corbari  executed  an  additional  pledge  agree- 
ment. You  can  read  it.  I'll  furnish  you  a  copy  of 
that. 

Q.  Mr.  Macomber,  one  question:  Were  these 
shares  of  stock  ever  issued  in  the  name  of  Bank  of 
America  as  pledgee  in  accordance  with  this  pledge? 
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A.  (By  Mr.  Macomber)  :  The  shares  of  stock 
were  endorsed  in  blank  by  Mr.  Corbari  and  in  the 
possession  of  the  Bank  of  America.  That,  I  might 
say,  is  sufficient  delivery  of  the  pledge.  They  were 
never  issued  in  the  name  of  the  bank. 

Q.  Wasn't  it  provided  for  in  the  pledge?  It  pro- 
vided that  it  should  be,  and  I  wondered  if  you  com- 
plied with  that  term  of  the  pledge. 

A.  They  were  not  issued  in  the  name  of  the 
bank  because  immediately  after  the  execution  of 
that  agreement  Mr.  Wahyou  purchased  the  note, 
and  their  collateral 

A.  (By  Sam  Wahyou)  :  In  fact,  the  bank  wrote 
me  two  or  three  letters  about  that,  too. 

A.     (By  Mr.  Macomber)  :    What? 

A.  (By  Mr.  Wahyou)  :  The  bank  wrote  me  two 
or  three  letters  about  that. 

A.  (By  Mr.  Macomber)  :  O.K.  Now,  I  will  call 
your  attention  to  a  thing  that  might  be  of  interest 
to  you. 

Q.     Yes. 

A.  (By  Mr.  Macomber)  :  And  that  is  that  this 
note  mentioned  in  this  second  pledge  agreement 
whereby  Corbari  was  indebted  to  Zignago  on  a  note 
in  the  sum  of  $12,500,  that  note  was  actually  made 
payable  to  me  and  I  had  sold  it  to  Zignago  and  in 
order  to — before  Zignago  would  buy  that  note  from 
me  he  insisted  that  both  myself  and  Sam  Wahyou 
guarantee  the  payment  of  it,  and  here  is  the  copy 
of  the  guarantee  I  gave  him  and  Mr.  Wahyou  gave 
him.   I  will  furnish  you  a  copy  of  that. 

Q.     All  right. 
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A.  (By  Mr.  Macomber) :  As  you  can  see,  Mr. 
Wahyou's  object  in  buying  the  stock  was  to  protect 
himself  and  myself  on — if  there  be  any — if  the  stock 
is  worth  more  than  he  paid  the  bank  for  it,  to  pro- 
tect himself  on  this  obligation,  he  was  acting  as 
guarantor. 

Q.  Mr.  Macomber,  what  was  the  value  of  the 
stock  at  the  time  this  pledge  was  purchased  from 
the  bank? 

A.     I'd  have  to  guess  at  that. 

Q.    What  would  be  your  guess? 

A.  My  guess  would  be  that  it  would  be  worth 
approximately  twenty-five  per  cent  of  its  face  value. 

Q.    And  what  was  its  face  value? 

A.     $31,000.  Do  you  want  to  know  why? 

Q.    Yes. 

A.  (By  Mr.  Macomber) :  Because  this  ranch 
had  been  operated  at  a  loss  over — at  the  time  this 
stock  was  purchased  from  the  bank  by  Sam  Wah- 
you, the  Diamond-S  Ranch  Company  had  operated 
at  a  considerable  loss.  It  was  run  down  and  it  owed 
very  large  sums  of  money  so  that  the  book  value  of 
the  stock,  I  would  estimate  to  be  not  over  twenty- 
five  per  cent  of  the  face  value. 

Q.  Have  you  available  any  financial  statements 
of  the  Diamond-S  Corporation? 

A.  (By  Mr.  Macomber)  :  No,  they  are  in  the 
hands  of  the  Diamond-S  Ranch  Company's  auditor. 

Q.    Who  is  that? 

A.     (By  Mr.  Macomber)  :    Mr.  Black. 

Q.     And  could  we  have  furnished  us  a  financial 
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statement  as  to  the  condition  of  the  corporation  on 
October  17,  1950;  on  May  21,  1951, 

A.  (By  Mr.  Macomber) :  I  doubt  it  because 
they  don't  make  up  financial  statements  on  those 
dates. 

Q.     Then  can  we  have 

A.  (By  Mr.  Macomber) :  But  I  mil  attempt  to 
secure  for  you  financial  statements  as  close  to  those 
dates  as  they  are  made  up. 

Q.     All  right. 

A.     (By  Sam  Wahyou)  :    Last  December. 

A.     (By  Mr.  Macomber)  :    What? 

A.     (By  Sam  Wahyou)  :    Got  one  last  December. 

Q.     Last  December?   All  right. 

A.     (By  Sam  W ahyou)  :    One  in  August. 

A.  (By  Mr.  Macomber) :  Well,  whatever — the 
closest  ones  I  can  get  for  you. 

Q.  Now,  so  there  will  be  no  misunderstanding, 
at  the  time  that  Mr.  Wahyou  paid  off  the  Bank  of 
America  he 

A.  (By  Mr.  Macomber) :  (Interrupting)  He 
didn't  pay  off  the  Bank  of  America.  He  bought  the 
note  from  the  Bank  of  America. 

Q.  Well,  at  the  time  he  bought  the  note  from 
the  Bank  of  America  on  October  17,  1950,  he  did 
that  to  protect  himself  for  advances  that — other  ad- 
vances that  he  had  made  to  Archie. 

A.  (By  Mr.  Macomber) :  At  that  time  Mr.  Cor- 
bari  owed  him  monies  in  addition  to  the  ones  I 
have  told  you. 

Q.     How  much  was  that,  if  you  know? 

A.     (By  Mr.  Macomber)  :    No,  I  don't  know. 
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Q.     Could  that  be  ascertained? 

A.  (By  Sam  Wahyou) :  Guaranteed  one  my- 
self, fourteen  thousand.  Owed  close  to  fourteen 
thousand.  They  owe  me  about  around — then  guar- 
antee one  around — around  twelve  thousand  and 
something  and  you  and  I  guarantee  one  note. 

A.     (By  Mr.  Macomber) :    Yes. 

A.  (By  Sam  Wahyou) :  And  plus  fifteen  hun- 
dred, fourteen  some  he  owe  me. 

Q.  Now,  did  you,  Mr.  Wahyou,  have  any  agree- 
ment with  Mr.  Corbari  at  the  time  you  picked  up 
this  stock  at  the  bank  that  he  could  have  the  stock 
back  if  he  could  pay  you  back  the  six  thousand  that 
you  had  to  pay  the  bank? 

A.  (By  Sam  Wahyou)  :  No,  I  didn't  have  no 
agreement. 

Q.    I  beg  your  pardon  ? 

A.     I  don't  have  no  agreement  with  him  like  that. 

Q.     You  didn't  have  any  agreement  at  that  time. 

A.     (By  Sam  Wahyou)  :     No. 

Q.  Why,  then,  did  you  wait  from  November  of 
1950  until  May  of  1951  to  foreclose  the  pledge? 

Mr.  Macomber:    Object  to  that  as  argumentative. 

Mr.  Smith:     Q.     Well,  where ■ 

Mr.  Smith :  This  is  an  exploratory  type  of  depo- 
sition which  is  allowed  under  the  Federal  rules 
and  I  think  its  perfectly  lawful.  I'd  like  an  answer. 

Mr.  Macomber:  Well,  I  know  but  how  can — 
well,  go  ahead. 

Mr.  Smith :  Q.  Why  did  you  wait  from  the  time 
you  purchased  this  stock  in  November  until  May 
in  order  to  foreclose  it? 
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A.  (By  Sam  Wahyou) :  I  was  to  wait  for  a 
while — I  don't  know  how  long — because  when  I 
bought  the  stock  from  the  bank  I  went  to  the  Bank 
of  America,  I  told  them  I  don't  take  the  stock  from 
the  bank,  I  was  going  to  pay  for  it.  I  told  the  bank 
what  I  wanted  in  there.  I  said,  "You  got  rules." 
I  said,  "You  charge  me.  You  just  issue  the  note. 
We  charge  that."  Then  I  give  the  paper  to  Ma- 
comber.  I  ask  Macomber  to  look  these  things  over 
and  how  could  it  be  done  sometime  before,  but  I 
don't  know  why.  Actually  I  don't  know  the  regular 
rules,  how  they  go  through  with  it.  I  talked  to  Ma- 
comber sometime  about  this  too,  how  he  was  going 
to  do  it. 

Q.  You  talked  to  Archie  Corbari  concerning 
your  picking  up  this  note  at  the  bank,  didn't  you? 

A.    Yes. 

Q.     And  what  did  you  say  to  Corbari  about  it? 

A.     I  didn't  say  anything  about  it. 

Q.  Well,  you  discussed  the  matter  of  paying  this 
note  or  purchasing  it  from  the  bank  with  Corbari, 
did  you  not?  A.    Yes  sir. 

Q.    What  did  you  agree 

A.  (By  Sam  Wahyou)  :  (Interrupting)  In  fact, 
the  bank  was  demanding  for  it. 

Q.     But  why  did  you  buy  it  from  the  bank  ? 

A.  (By  Sam  Wahyou)  :  Because  I  would  have 
the  stock  here  and  the  stock  is  worth  more  money, 
oh,  maybe1  $10,000  worth  more.  He  owes  me  money 
too.  If  the  bank  take  that  here  I'm  going  to  lose. 
I  can't  get  no  money  from  him.  That's  why  I 
bought  it  from  him. 
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Q.  In  other  words,  you  bought  it  from  the  bank 
to  protect  yourself  for  the  difference  of  what  you 
had  paid  and  the  value  of  stock  was. 

A.    That's  right,  I 

Q.  Well,  you  knew,  of  course,  you  had  been 
acquainted  with  Archie  Corbari  for  years. 

A.    Yes,  that's  right, 

Q.  And  you  knew  of  his  entanglements  of  one 
kind  and  another;  you  knew  that  he  was  indebted 
to  Smeed,  did  you  not*? 

A.  I  don't  know  but  I  know  he  owe  the  people 
money. 

Q.  Well,  you  knew  that  he  had  purchased  cattle 
from  the  Smeed  Estate  in  Caldwell  and  that  the 
checks  and  drafts  did  not  clear  and  that  he  owed 
Smeed  at  that  time  fourteen  or  $16,000.  Isn't  that 
true  1  A.     No. 

Q.     You  didn't  know  that. 

A.     I  didn't  know  that. 

Q.     Or  you  hadn't  discussed  that  with  Archie? 

A.  I  got  nothing  to  do  with  it,  How  can  I  know 
how  much  he  owe  the  people? 

Q.    You  knew  nothing  of  that  transaction  then? 

A.    No. 

Q.    With  Smeed  at  all.  A.    No. 

Q.  And  now,  you  say  that  Mrs.  Corbari  came 
down  to  the  bank  on  the  day  that  you  purchased 
these  notes  from  the  bank.  A.     Yes. 

Q.     Why?  A.     What  do  you  mean,  why? 

Q.  Why  did  they  go  to  the  bank  if  you  just  paid 
on  those  for  your  own  account?  Did  they  have  to 
sign  something  down  there? 
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A.  (By  Sam  Wahyou)  :  I  don't  know.  I  don't 
know  whether  they  sign  anything  or  not.  I  don't 
know.  But  the  bank  called  me  about — and  foreclose 
these  stock,  all  that  going  on  there.  They  had  been 
talking  about  it  for  several  months,  so  one  day  the 
bank  called  me  about  that  so  I  just  happened  to 
arrange  to  Archie  and  his  wife  to  come  in  the  bank 
and  get  this  deal  straight.  I  said,  "I'm  going  to 
take  the  stock." 

Q.  And  at  the  time  you  bought  it  you  had  no 
agreement  that  Archie  could  pay  you  back,  if  he 
could  pay  you  back,  the  money  you  had  in  it. 

A.     No,  I  didn't  have  no  agreement  with  him. 

Q.  And  now,  Mr.  Wahyou,  you  have  been  a 
member  of  the  Board  of  Directors  of  this  corpora- 
tion since  it  commenced.  A.     Yes. 

Q.  And  why — what  discussions  did  the  Board  of 
Directors  have  that  led  you  to  the  decision  to  dis- 
solve the  corporation  on  September  7th,  1950  % 

A.     1950?  Yes,  yes. 

Q.     What  discussion'? 

A.  (By  Sam  Wahyou) :  I  had  a  deal  that  was 
going  on  there  that  the  ranch  will  be  sold.  We 
want  to  dissolve  that  corporation  when  we  sold  the 
ranch  but  anyway  it — Ave  didn't  sell  the  ranch  so 
we  reinstate  back  this  entire  matter. 

Mr.  Macomber:    You  understand  him? 

Mr.  Smith:    Yes,  perfectly. 

A.     (By  Sam  Wahyou)  :    Yes,  that's  what  it  is. 

Q.  And  why — what  decisions — what  facts  came 
about  to  make  you  decide  to  reincorporate  the  cor- 
poration or  to  revive  the  corporation,  do  you  know? 


Sam  Wahyon,  et  al.  115 

A.  (By  Sam  Wahyou)  :  Well,  I'll  tell  you  why 
we  did  it,  I  don't  want  to  say  anything  about  it 
because  I  had  discussed  it  with  an  accountant  with 
our  people,  that's  the  way  we  shall  do. 

Q.    What  was  that  again? 

A.  We  talked  to  our  accountant  and  the  attor- 
ney here  that's  the  way  we  shall  do,  the  tax  part  of 
doing  this  so  that's  what  we  did. 

Q.  You  did  it  because  of  your  attorney's  advice 
relative  to  taxes.  A.    Yes. 

Q.  And  now,  at  that  time  Mr.  Corbari  was  your 
attorney.  A.    Huh  1 

Q.  Mr.  Macomber  was  your  corporation  attor- 
ney. A.     That's  right. 

Q.    And  he  was  also  your  attorney  at  that  time. 

A.     That's  right. 

Q.    And  also  Archie  Corbari 's. 

A.  Yes,  I  guess  so.  I  don't  know.  I  don't  know 
Archie,  who  he  use. 

Q.  Did  you  know  that  Archie  had  offered  to  pay 
$5,000  in  settlement  of  this  debt  to  Smeedf 

A.     (Negative  nod.) 

Mr.  Macomber:  He  shook  his  head  no.  Answer 
so  he  will  get  it,  see. 

A.     (By  Sam  Wahyou)  :    I  don't  know. 

Mr.  Smith:  Q.  And  now,  what  other  debts  were 
owing  to  you  by  Corbari  other  than  the  one  that  was 
created  by  your  purchase  of  the  notes  from  the 
bank  ? 

A.  (By  Sam  Wahyou) :  I  don't  know  but 
around  fourteen-fifteen  hundred  dollars  plus  that 
note.   Twelve  thousand,  guarantee  note. 
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Q.  You  mean  the  one  that  was  to — what  is  that 
name? 

Mr.  Macomber:     Zignago. 

Mr.  Smith:    Q.    Zignago*? 

A.     (By  Sam  Wahyou)  :    Yes. 

Q.  But  the  Zignago  note  was  secured  by  a  trust 
deed  on  some  real  estate.  Did  you  have  to  pay  that 
twelve  thousand  to  Zignago? 

A.  I  didn't  have  to  pay  him  yet.  I  just  went 
in  town,  give  him  the  money,  he  wanted  me  to 
guarantee  it. 

Q.    But  at  least  yet  you  have  not  paid  it. 

A.     No,  I  haven't  paid  it. 

Q.  And  he  owed  you  fourteen-fifteen  hundred 
dollars  other  than  that,  Corbari  owed  you  that 
amount.  A.    Yes. 

Q.     That's  all.  A.     That's  all. 

Q.  There  were  no  other  transactions  in  the  mat- 
ter at  all.  A.     No. 

Q.  Now,  when  you  were  discussing  whether  or 
not  to  dissolve  the  Diamond-S  Corporation,  was 
Corbari  present  at  the  meetings? 

A.  Yes,  I  think  he  is.  No,  he  wasn't  in  the  meet- 
ing. I  don't  know  how — he  was  rimning  the  ranch 
out  there.  Let's  see,  the  general  meeting  about  the 
sale  of  the  ranch,  and  he  wasn't  in  the  meeting. 
The  time  we  go  down  to  the  title  company  he  was 
there. 

Q.  When  did  you  go  to  the  title  company  and 
for  what?  A.     To  sell  the  ranch. 

Q.    And  where  was  that  done,  at  Winnemucca  ? 

A.    No. 
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Q.    Was  that  done  here?  A.    At  Oakland. 

Q.    At  Oakland.  A.    Yes. 

Q.  Have  you  been  at  the  ranch  at  Winnemucca 
recently'?  A.     (Pause.) 

Q.    Do  you  go  up  there  from  time  to  time  ? 

A.    Yes. 

Q.  Were  you  there  between  the  1st  of  October, 
1950,  and  May  21,  1951? 

A.  Sure,  I  am  probably  up  there  but  I  really 
don't  know  when.  Can't  be  in  six  months  I  have 
never  been  there.   I  have  been  there  a  lot  of  times. 

Q.     You  have  been  there  a  lot  of  times. 

A.    Yes. 

Q.  Then  between  the  time  the  corporation  was 
dissolved  and  the  time  you  purchased  this  stock,  do 
you  know  whether  you  have  been  in  Humbolt 
County,  Nevada? 

A.  Yes,  but  I  don't  remember  now.  But  I  have 
been  up  there  quite  often. 

Q.  Well,  during  that  period  of  time?  A  matter 
of  seven  months,  would  you  have  been  there  for 
sure?  A.     1950? 

Q.     Yes. 

A.  I  couldn't  tell  you.  I  should  have  been  up 
there  all  right.  Six  months — I  ought  to  be  up  there 
every  two  months,  three  or  four  months. 

Q.     What  was  that  again? 

A.  I  say  I  ought  to  be  up  there  quite  often  in 
the  last  four  or  five  months. 

Mr.  Smith :  As  long  as  we  have  gone  at  this  kind 
of  backwards,  may  we  ask  you  some  further  ques- 
tions? 
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Mr.  Macomber:    Yes. 

Mr.  Smith :    Then  we'll  just  put  it  all  in  one. 

Q.  You  handled  the  dissolution  of  the  corpora- 
tion. 

A.     (By  Mr.  Macomber)  :    That's  right. 

Q.  And  you  also  handled  the  revival  of  the  cor- 
poration. 

A.     (By  Mr.  Macomber)  :    Yes  sir. 

Q.  During  all  of  that  time  you  were  Mr.  Wah- 
you's  attorney. 

A.     (Mr.  Macomber)  :     That's  right, 

Q.  Both  personally  and  the  corporation  attor- 
ney. 

A.     (By  Mr.  Macomber)  :     That's  right. 

Q.     And  you  also  were  Mr.  Corbari's  attorney. 

A.     (By  Mr.  Macomber)  :    No. 

Q.  When  had  you  ceased  to  be  Mr.  Corbari's 
attorney  ? 

A.  (By  Mr.  Macomber)  :  I  have  never  been.  I 
have  never  been  on  a  retainer  with  Mr.  Corbari. 
He's  consulted  me  as  well  as  other  attorneys  from 
time  to  time,  but  you  are  an  attorney  and  you  know 
that  we  don't  necessarily — that  you  are  somebody's 
attorney  continually. 

Q.  At  least  in  the  month  of  February,  1951,  you 
wrote  a  letter  to  the  Smeed  Estate  offering  $5,000 
in  settlement.  A.     That's  right. 

Q.  At  that  time  you  were  at  least  Archie's  at- 
torney. A.     That  was  an  isolated  instance. 

Q.     You  have  represented  him  in  prior  litigation. 

A.  I  have  represented  him  in  several  matters,  in 
litigation — quite  a  few  judgments  against  him. 
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Q.  Yes.  And  during  1950  and  the  early  part  of 
1951  you  had  a  considerable  number  of  things  to 
do  for  him?  He  was  in  and  out  of  your  office  a 
good  deal  during  that  time? 

A.  No,  he's  never  been  in  and  out  of  my  office 
a  good  deal.  He's  been  in  and  out  of  the  Diamond- 
S  Ranch.  He  comes  in  very  seldom.  But  usually 
if  he  got  served  with  some  papers  he'd  send  them 
to  me  and  I'd  do  what  I  could  about  it. 

Q.  At  that  time,  in  1950,  he  was  living  here  in 
Tracy  and  operating  there  at  that  time. 

A.  Yes.  Well,  even  when  he  lived  in  Tracy  I 
very  seldom  would  see  Mr.  Corbari. 

Q.  At  least  you  had  correspondence  with  him 
during  that  time  because  an  auto  litigation  was  on 
at  that  time.  A.    I  think  we  talked 

Q.  (Interrupting)  The  auto  litigation  that  you 
remember  that  he  got  sued  on. 

A.     No,  I  didn't  represent  him. 

Q.  What  litigation  was  it  that  you  represented 
him  in? 

A.  Oh,  various  people  sued  him  for — I  don't  re- 
member them  now.  He  had  three  or  four  suits. 
People  sued  him  because  he  owed  them  money. 

Q.    And  you  represented  him  in  that. 

A.    Yes. 

Q.  And  if  there  were  any  questions  concerning 
him  and  the  Diamond- S  Ranch  he  came  to  you.  Is 
that  true  ? 

A.  I  don't  recall  that  he  ever  consulted  me 
about  anything  with  reference  to  the  Diamond- S 
Ranch  because  I  doubt  if  I  would  have  represented 
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him  in  the  matter  since  I  represented  the  Diamond- 
S  Ranch. 

Q.  Now,  Mr.  Macomber,  coming  back  to  the  mat- 
ter of  the  foreclosure  of  this  stock,  the  matters  that 
you  have  stated  in  connection  with  it — that  is,  the 
sale  and  the  purchase  by  Wahyou  and  the  sale  of 
the  pledge  by  notes  and  the  sale — have  you  told  us 
all  that  you  had  to  do  with  that  transaction?  Is 
there  any  other  transaction  concerning  the  stock 
or  the  deed  with  which  you  had  anything  to  do? 

A.     I  don't  understand  your  question. 

Q.  You  advised  with  Mr.  Wahyou  at  the  time 
he  purchased  the  stock,  the  notes  from  the  bank. 

A.  Mr.  Wahyou  arranged  to  purchase  the  note 
and  the  pledge  agreement  and  the  stock  from  the 
bank,  and  instructed  me  to  proceed. 

Q.  And  were  there  any  other  actions  or  steps 
taken  other  than  the  ones  that  you  have  testified  to 
here  ?  A.     (Pause.) 

Q.  There  were  no  other  pledges  made  to  any- 
body or  redeemed  from  anybody?  Nobody  else  in- 
structed any 

A.     Not  that  I  know  of. 

Q.     And  there  were  no  other  actions  started. 

A.     Not  to  my  knowledge. 

Q.  In  other  words,  the  matters  you  testified  to 
is  all  that  was  done  in  connection  with  the  stock 
and  with  the  foreclosure  of  the  pledge. 

A.  Yes.  Of  course,  I  haven't  related  to  you 
every  step  I  took  in  connection  with  foreclosing  the 
stock. 
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Q.  Well,  you — in  the  foreclosure  your  papers 
will  indicate  the  steps  you  took. 

A.     That's  right. 

Q.  You  took  no  steps  other  than  the  ordinary 
statutory  requirements  in  foreclosing  of  the  ranch 
and  selling  of  the  security.  A.     That's  right. 

Q.  Mr.  Wahyou,  I  want  to  come  back  to  what 
transpired  at  the  bank  on  the  17th  of  October,  1950, 
at  the  time  these  checks — or  at  the  time  this  note 
was  purchased  from  the  bank.  Now,  you  say  you 
went  in  the  bank  and  bought  these  notes. 

A.     (By  Sam  Wahyou)  :    Yes. 

Q.     Or  bought  the  note  and  the  pledge. 

A.     (By  Sam  Wahyou)  :    Yes. 

Q.     And  how  did  you  pay  for  it? 

A.     How  I  paid  for  it? 

Q.    Yes.  A.     I  already  told  you. 

Q.     Tell  us  again. 

A.  (By  Sam  Wahyou) :  I  told  you  the  bank,  I 
bought  that  from  the  bank,  give  me  the  note  and 
the — I  signed  the  note.  I  owe  the  bank  that  money. 

Q.  You  borrowed  the  money  from  the  bank  to 
pay.  A.    Pay  that,  yes. 

Q.    And  picked  up  the  notes. 

A.     That's  right. 

Q.     Or  picked  up  the  note  and  the  pledge. 

A.     That's  right. 

Q.  So  that  you  didn't  write  them  a  check;  you 
secured  the  money  from  them. 

A.  That's  right.  That's  what  I  did  with  the 
bank,  I  call  in  there  and  do  something,  according 
to  so  much  money,  and  I  walk  in  the  bank  and  sign 
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the  note.  But  that  day  I  was  in  there  at  the  bank 
I  say,  "Give  me  the  note.  I  bought  this.  You  give 
me  all  the  papers."  So  I  signed  the  note  with  them. 

Q.    And  you  subsequently  paid  the  note. 

A.     Yes,  that's  right. 

Q.    When  was  that  paid? 

A.  Oh,  I  don't  know  when.  They  got  that  at  the 
bank.  You  got  to  find  the  record  at  the  bank. 

Q.  In  what  way  was  the  pledge  agreement  from 
the  bank  assigned  to  you,  if  it  was? 

A.  Well,  I  don't  have  any  way  in  going  to  the 
bank  because  I  can  walk  in  the  bank  here  and  tell 
them  I  want  five  thousand  or  $10,000  and  all  I  do 
is  sign  my  name. 

Q.  And  now,  the  pledge  note,  the  pledge  that 
secured  the  stock  in  Corbari  at  the  time  you  picked 
up  the  note,  how  did  they  assign  the  pledge  to  you? 
You  have  a  copy  of  that  assignment,  do  you,  Mr. 
Macomber  ? 

A.  (By  Mr.  Macomber)  :  No,  the  pledge  agree- 
ment was  delivered  with  the  note  to  me.  I  arranged 
for  that. 

Q.     Subsequently. 

A.  (By  Mr.  Macomber) :  After  he — after  he 
arranged  for  payment. 

Q.  How,  in  the  matter  of  time — when  did  the 
pledge  agreement  come  into  your  possession,  Mr. 
Macomber  ? 

A.  (By  Mr.  Macomber)  :  Mr.  Wahyou  went  in 
the  bank  and  arranged  for  payment.  I  had  nothing 
to  do  with  that.  Then  he  called  me  up.  Either  he 
called  me  up  or  the  bank  called  me  up  and  told  me 
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to  come  get  the  papers.  I  went  over  there  and  ar- 
ranged for  the  assignment  of  the  note  and  delivery 
of  the  stock  and  the  collateral  pledge  agreement  all 
at  the  same  time. 

Q.    And  did  they 

A.  (By  Mr.  Macomber) :  (Continuing)  Either 
the  same  day  or  the  day  after  or  within  a  few  days 
of  the  time  that  he  had  paid  for  the  purchase. 

Q.  Were  there  any  other  instruments  signed  by 
the  bank  other  than  the  endorsement  that  appeared 
on  the  back  of  the  note  which  is  Plaintiffs'  Exhibit 
One  and  Two? 

A.  (By  Mr.  Macomber) :  No,  they  delivered 
them  to  me. 

Q.  They  delivered  the  stock  and  the  pledge 
agreement  and  assigned  the  note. 

A.     (By  Mr.  Macomber)  :    That's  right. 

Q.    And  that  was  all. 

A.     (By  Mr.  Macomber)  :    Yes. 

A.  (By  Sam  Wahyou) :  All  I  want  is  what  I 
am  entitled  to  and  what  the  bank  is  entitled  to. 

Q.     I'm  sorry,  I  didn't  understand  you. 

A.  (By  Sam  Wahyou)  :  I  want  to  take  all  the 
stock  from  the  bank — I  called  Mac,  somebody  to  go 
up  there  and  get  the  papers  and  get  everything 
from  the  bank.  I  don't  want  to  leave  it  half  way. 
Then  I  pay  the  note  and  pay  the  stock  for  them. 

Q.  Mr.  Wahyou,  were  you  interested  in  any  way 
in  the  C-Arrow  Cattle  Company? 

A.    What  is  that? 

Q.  Were  you  interested  in  any  way  in  the  C- 
Arrow  Cattle  Company? 


124  G.  A.  Miller,  et  ah,  vs. 

A.     (Negative  nod.) 

Q.    Better  answer  yes  or  no.  A.     No.  No. 

Q.  He  can't  see  you  nod  your  head.  You  had 
no  part  of  that  transaction  with  Archie  Corbari. 

A.    No. 

Q.  Mr.  Macomber,  are  there  now,  or  have  there 
ever  been,  any  other  pledge  agreements  other  than 
the  two  which  we  have  discussed  here  and  the  others 
you  are  going  to  furnish  us  copies  of? 

A.     (By  Mr.  Macomber)  :    Not  to  my  knowledge. 

Mr.  Smith:  I  think  that  is  all.  I  have  no  fur- 
ther questions. 

Mr.  Macomber:    No  questions. 

/s/  SAM  WAHYOU, 

Signature  of  Witness 

/s/  FORREST  E.  MACOMBER, 

Signature  of  Witness 

Subscribed  and  sworn  to  before  me  on  this  17th 
day  of  November,  1952. 

[Seal]  /s/  HERMAN  C.  SPALINGER, 

Notary  Public  in  and  for  the  County  of  San  Joa- 
quin, State  of  California. 
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[Title  of  District  Court  and  Cause.] 

PRETRIAL  ORDER 

The  above  matter  came  on  this  18th  day  of  Jan- 
uary, 1955,  for  pretrial,  at  2 :00  p.m.,  Miles  N.  Pike, 
Laurence  N.  Smith  and  Mr.  Ewing,  of  counsel  for 
plaintiffs,  John  Davidson,  of  counsel  for  defend- 
ants, and  John  S.  Halley,  representing  the  defend- 
ants A.  E.  and  Marie  Corbari. 

Nature  of  Case 

This  is  an  action  wherein  the  plaintiffs  seek  to 
impress  a  lien  on  certain  ranch  property  situate  in 
Humboldt  County,  Nevada,  the  record  title  of  which 
which  is  in  Diamond- S  Ranch  Co.,  a  Nevada  cor- 
poration. Plaintiffs  predicate  their  theory  of  [95] 
the  case  on  the  fact  that  A.  E.  Corbari  and  wife 
assigned  their  stock  in  the  Diamond- S  Ranch  Co. 
for  the  purpose  of  securing  a  promissory  note  exe- 
cuted by  the  Corbaris  to  John  W.  Smeed.  It  is 
asserted  that  by  reason  of  such  assignment  plain- 
tiffs have  a  proportionate  interest  in  the  assets  of 
Diamond-S  Ranch  Co.  property,  and  particularly 
in  and  to  the  real  property  situate  in  Humboldt 
County,  Nevada. 

Agreed  Statement  of  Facts 

All  of  the  allegations  contained  in  the  first  cause 
of  action,  being  on  the  Corbari-Smeed  note,  are  ad- 
mitted save  and  except  Corbari  contends  that  he 
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paid  an  additional  $1,000.00  on  the  note  for  which 
he  was  not  given  credit. 

All  of  the  matters  alleged  in  the  second  cause  of 
action  are  admitted  with  the  exce{)tion  of  the  alle- 
gations going  to  illegality  and  fraud  and  these  are 
denied. 

All  of  the  matters  alleged  in  the  third  cause  of 
action  are  admitted  except  illegality  and  fraud,  and 
these  are  denied. 

All  of  the  matters  alleged  in  the  fourth  cause  of 
action  are  admitted  save  and  except  illegality  and 
fraud,  and  these  are  denied. 

The  defendants,  Zignego,  Macomber,  Thomas  G. 
Lee,  Toy  Quong,  Joe  Sin,  Yip  K.  Toon,  and  Her- 
bert Jang,  disclaim  any  right,  title  or  interest  in  the 
property  and  assets  of  the  Diamond-S  Ranch  Co., 
and/or  in  the  stock  thereof. 

The  Issues  and  Contentions 

The  issues  are,  as  to  the  first  cause  of  action, 
whether  an  additional  one  thousand  dollars  should 
be  credited  upon  the  Corbari-Smeed  note ;  as  to  the 
remaining  counts  whether  or  not  the  admitted  facts 
are  sufficient  to  create  a  lien  against  the  assets  of 
Diamond-S  Ranch  Co.,  be  it  presently  existing  as  a 
corporation,  or  dissolved  and  its  [96]  assets  being 
presently  held  by  its  last  board  of  directors  as  trus- 
tees in  dissolution.  Plaintiffs  assert  that  the  Court 
should  declare  such  lien  to  exist;  defendants  posi- 
tion is  that  neither  facts  or  law  support  such  a 
position. 
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Proof 

With  the  exception  of  proof  bearing  upon  the 
additional  payment  of  $1,000.00  which  the  Corbaris 
assert  they  paid  on  the  Smeed  note,  all  of  the  proof 
is  now  before  the  Court  by  way  of  exhibits  agreed 
in  evidence  at  this  pretrial,  which  exhibits  are 
listed  in  Schedule  "A"  attached  hereto  and  made  a 
part  hereof  by  reference. 

Stipulations 

It  is  stipulated  that  proof  of  the  alleged  $1,000.00 
payment  on  the  Smeed  note  be  submitted  to  the 
Court  by  affidavit  with  necessary  supporting  ex- 
hibits attached;  copies  to  be  served  on  plaintiffs' 
attorneys. 

Order 

Pursuant  to  discussion  and  stipulation  of  coun- 
sel, and  on  the  basis  of  the  foregoing  comment,  it 
is  ordered  as  follows : 

1.  That  the  defendants,  A.  E.  Corbari  and  Marie 
Corbari,  have  twenty  days  within  which  to  submit 
proof  by  way  of  affidavit  of  the  alleged  payment  of 
$1,000.00  on  the  Smeed  note. 

2.  That  all  of  the  exhibits  referred  to  in  Sched- 
ule "A"  be  and  they  hereby  are  admitted  in  evi- 
dence. 

3.  That  the  parties  shall  have  ten  days  after 
submission  of  proof  re  the  $1,000.00  additional  pay- 
ment on  the  Smeed  note  to  make  any  additional 
motions,  after  which  the  matter  will  be  deemed  sub- 
mitted for  decision  on  the  record.  [97] 
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4.  That  the  action  be,  and  it  hereby  is,  dismissed 
with  prejudice  as  to  the  defendants,  D.  W.  Zignego 
and  Forrest  E.  Macomber. 

5.  That  respective  counsel  may  suggest  within 
ten  days  from  this  date  any  necessary  or  appro- 
priate changes  so  as  to  conform  to  the  pretrial  dis- 
cussion. None  being  offered  the  order  will  stand  as 
final.  Copies  of  any  proposed  changes  must  be 
served  on  counsel  for  the  opposite  party  who  shall 
have  five  days  from  receix>t  thereof  to  make  and 
file  his  consent,  or  opposition,  to  such  proposed 
changes,  and/or  to  offer  such  amendments  as  deemed 
proper.  It  is  suggested  that  counsel  confer  and 
agree  on  changes,  reporting  to  the  Court  as  follows : 
(1)  Changes  agreed  on;  (2)  plaintiffs'  changes  not 
agreed  by  defendants;  and  (3)  defendants'  changes 
not  agreed  to  by  plaintiffs. 

Dated  this  18th  day  of  January,  1955. 

/s/  JOHN  R.  ROSS, 

United  States  District  Judge  [98] 

SCHEDULE  "A" 
Exhibits 

It  is  stipulated  that  the  following  exhibits  be 
admitted  in  evidence  without  objection,  except  as 
hereinafter  noted : 

1.  Pledge  Agreement  to  Bank  of  America  from 
Corbaris  and  others,  dated  January  4,  1949. 

2.  Typewritten  copy  of  Pledge  Agreement  dated 
September  18,  1950,  signed  by  A.  E.  Corbari  only, 
to  Bank  of  America. 
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3.  Affidavit  of  Forrest  Macomber  dated  May  23, 
1951. 

4.  Typewritten  copy  of  Notice  of  Sale  of  Pledged 
Property  at  Public  Auction,  dated  May  14,  1951, 
signed  by  Sam  Wahyou. 

5.  Notice  of  Posting  by  Constable  dated  May  16, 
1951. 

6.  Typewritten  copy  of  Resolutions  adopted  by 
the  Board  of  Directors  of  Diamond  S  Ranch  Com- 
pany at  a  Special  Meeting  at  Stockton,  California, 
on  July  29,  1950,  at  the  office  of  Forrest  Macomber. 

7.  Typewritten  copy  of  Written  Consent  of  the 
Shareholders  of  Diamond  S  Ranch  Company  to 
Voluntary  Dissolution — no  date — meeting  held  July 
29,  1950. 

8.  Photostatic  certified  copy,  certified  by  John 
Koontz,  Secretary  of  State,  of  Written  Consent  of 
Shareholders  to  Voluntary  Dissolution  filed  in  the 
office  of  the  Secretary  of  State  on  September  7, 
1950.  Certified  photostatic  copy  of  same  resolution. 

9.  Typewritten  copy  of  photostatic  copy  of  Cer- 
tificate of  Revival  or  Renewal  of  Corporate  Char- 
ter of  Diamond  S  Ranch  Co. 

Document  entitled  Appointment  of  Agents  for 
Diamond  S  Ranch  Company,  certified  to  by  Washoe 
County  Clerk  H.  K.  Brown  by  B.  Buchanan.  Agents 
are  Sam  Wahyou,  K.  R.  Nutting  and  Thomas  GL 
Lee.  (Certified  typewritten  copy.) 
**10.  Original  assignment,  with  recording  data, 
dated  October  31st,  1950,  by  A.  E.  and  Marie  Cor- 
bari  to  W.  W.  Lord,  as  trustee. 
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11.  Photostatic  copy  of  a  Promissory  Note  dated 
January  6,  1951,  to  Bank  of  America,  signed  by 
Archie  Corbari,  A.  Corbari  and  Marie  Corbari,  and 
C-Arrow  Cattle  Company,  by  Lafayette  J.  Small- 
page,  for  $6,000.00.  Due  date  January  6,  1951.  Date 
of  note,  July  10,  1950. 

Photostatic  copy  of  reverse  side  of  note  showing 
installment  payments. 

12.  Promissory  note  dated  December  31st,  1948, 
in  the  amount  of  $15,041.34  executed  by  A.  E.  and 
Marie  Corbari  to  John  W.  Smeed. 

13.  List  and  description  of  all  real  property 
situate  in  Humboldt  County,  Nevada,  owned  by 
Diamond  S  Corporation. 

*14.    Letter  dated  March  31st,  1949,  from  Bank  of 
America  to  A.  E.  and  Marie  Corbari. 

*15.    Letter  dated  November  2nd,  1949,  from  Bank 
of  America  to  Archie  and  Marie  Corbari. 

*16.    Letter  dated  November  21st,  1949,  from  Bank 
of  America  to  Archie  and  Marie  Corbari. 

*17.  Letter  dated  March  25,  1950,  from  W.  W. 
Lord  to  A.  E.  Corbari. 


*  Admitted  in  evidence  subject  to  objections  as  to 
materiality. 
** Admitted  in  evidence  subject  to  objections  as  to 
materiality  and  competency. 

July  11,  55.  Exhibit  18.  Diamond  "S"  Balance 
Sheet  as  of  December  31,  1951  was  ordered  in  evi- 
dence as  Exhibit  No.  18. 

Note:  Exhibit  11,  Photostatic  copy  of  front  and 
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reverse  side  of  promissory  note  of  January  6,  51  is 
not  found  in  files.  [100] 

[Endorsed] :  Filed  Jan.  25,  1955. 


[Title  of  District  Court  and  Cause.] 

MOTION  FOR  SUMMARY  JUDGMENT 

The  plaintiffs,  by  and  through  their  attorneys  of 
record,  Smith  &  Ewing,  Carver,  McClenahan  & 
Greenfield,  and  Pike  &  McLaughlin,  hereby  move 
the  court  to  enter  summary  judgment  for  plaintiffs 
in  accordance  with  the  provisions  of  Rule  56  (a) 
and  (c),  Federal  Rules  of  Civil  Procedure,  on  the 
ground  that  the  pleadings  herein,  the  exhibits  at- 
tached thereto,  the  depositions  of  Archie  E.  Cor- 
bari,  Sam  Wahyou,  Forrest  Maeomber  and  W.  W. 
Lord,  including  the  Affidavit  of  W.  W.  Lord,  filed 
June  3,  1955,  and  all  the  proceedings  heretofore 
had  herein  show  that  plaintiffs  are  entitled  to  judg- 
ment in  accordance  with  the  prayer  of  their  com- 
plaint as  a  matter  of  law. 

SMITH  &  EWING 
CARVER,  McCLENAHAN  & 

greenfield 
pike  &  Mclaughlin 

/s/  By   MILES  N.  PIKE, 

Attorneys  for  Plaintiffs  [101] 

NOTICE  OF  MOTION  FOR  SUMMARY 
JUDGMENT 

To  Archie  E.  Corbari,  Marie  Corbari  and  to  John 
S.  Halley,  their  attorney;  to  Sam  "Wahyou,  Dia- 
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mond  S.  Ranch  Co.,  Forrest  E.  Macomber,  A. 
E.  Corbari,  Sam  Wahyou,  K.  R.  Nutting,  and 
Thomas  G.  Lee,  trustees  for  the  assets  of  Dia- 
mond S  Ranch  Co.,  Thomas  G.  Lee,  Toy  Quong, 
Joe  Sin,  K.  R.  Nutting,  Yip  K.  Toon,  Herbert 
Jang,  and  D.  W.  Zignego,  and  to  John  David- 
son, their  attorney: 

You  and  each  of  you  will  please  take  notice  that 
upon  the  pleadings  herein,  the  exhibits  annexed 
thereto,  the  depositions  of  Archie  E.  Corbari,  Sam 
Wahyou,  Forrest  Macomber  and  W.  W.  Lord,  and 
all  the  proceedings  heretofore  had  herein,  the  under- 
signed will  move  this  court  at  the  United  States 
Courthouse  at  Carson  City,  Nevada  on  the  11th  day 
of  July,  1955  at  10  o'clock  a.m.,  or  as  soon  there- 
after as  counsel  can  [102]  be  heard,  for  an  order 
under  Rule  56,  Federal  Rules  of  Civil  Procedure, 
for  summary  judgment  in  favor  of  plaintiffs  upon 
all  the  grounds  as  set  forth  in  the  moving  papers 
herein,  and  for  such  other  and  different  relief  as 
to  the  court  may  seem  just  and  proper  in  the 
premises. 

SMITH  &  EWING 
CARVER,  McCLENAHAN  & 

greenfield 
pike  &  Mclaughlin 

/s/  By   MILES  N.  PIKE, 

Attorneys  for  Plaintiffs  [103] 

[Endorsed] :  Filed  June  24,  1955. 
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[Title  of  District  Court  and  Cause.] 

MOTION  FOR  SUMMARY  JUDGMENT  AND 
FOR  JUDGMENT  ON  THE  PLEADINGS 

Now  come  the  Defendants  Sam  Wahyou;  Dia- 
mond-S  Ranch  Co.,  a  Nevada  Corporation;  A.  E. 
Corbari,  Sam  Wahyou,  K.  R.  Nutting  and  Thomas 
G\  Lee,  trustees  for  the  assets  of  Diamond  S  Ranch 
Co.;  Thomas  G.  Lee;  Toy  Quong;  Joe  Sin;  K.  R. 
Nutting;  Yip  K.  Toon;  [130]  Herbert  Jang;  and 
move  the  Court  for  a  Summary  Judgment  (Rules 
of  Civil  Procedure,  Rule  56)  in  their  favor  and  for 
a  Judgment  on  the  Pleadings  (Rule  7c  of  the  Rules 
of  Civil  Procedure)  in  their  favor,  and  for  the 
reasons  therefore  say: 

These  moving  Defendants  are  entitled  to  a  Judg- 
ment on  the  pleadings  and  a  summary  Judgment 
on  the  ground  that  the  admitted  facts  are  insuffi- 
cient to  create  any  lien  in  favor  of  Plaintiffs  against 
the  assets  of  Diamond-S  Ranch  Co. 

Dated:  June  15,  1955. 

/s/  JOHN  DAVIDSON, 

Attorney  for  said  defendants 

NOTICE  OF  MOTION 

To :  Plaintiffs  above-named  and  to  Smith  &  Ewing ; 
Carver,  McClenahan  &  Greenfield;  and  Pike  & 
McLaughlin,  their  Attorneys. 

You,  and  each  of  you,  will  please  take  notice  that 
the  undersigned  will  bring  the  above-entitled  mo- 


136  G.  A.  Miller,  et  at.,  vs. 

tion  on  for  hearing  before  this  Court  at  Carson 
City,  Nevada,  on  Monday,  the  11th  day  of  July, 
1955,  at  10:00  o'clock  a.m.  of  that  day,  or  as  soon 
thereafter  as  Counsel  can  be  heard. 

/s/  JOHN  DAVIDSON, 

Attorney  for  said  defendants    [131] 

[Endorsed] :  Filed  June  16,  1955. 


In  the  United  States  District  Court  for  the 
District  of  Nevada 

No.  1029 

G-.  A.  MILLER,  W.  W.  LORD,  RALPH  SMEED, 
L.  H.  STAUS  and  JACK  SMEED,  trustees  of 
JOHN  W.  SMEED  ESTATE,    Plaintiffs, 

vs. 

ARCHIE  E.  CORBARI,  otherwise  known  as  A.  E. 
CORBARI,  MARIE  CORBARI,  SAM  WAH- 
YOU,  DIAMOND-S  RANCH  CO.,  incorpo- 
rated under  the  laws  of  Nevada,  et  als., 

Defendants. 

OPINION  AND  DECISION  ON  MOTIONS  FOR 
SUMMARY  JUDGMENT 

The  above  matter  being  at  issue  it  was  set  for 
pretrial  on  the  18th  day  of  January,  1955,  at  which 
time  the  Court  made  and  entered  its  pretrial  order. 
On  June  16th,  1955,  defendants  (except  D.  W.  Zig- 
nego  and  Forrest  E.  Macomber  as  to  whom  the  ae- 
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tion  has  been  dismissed  with  prejudice)  filed  their 
motion  for  summary  judgment  pursuant  to  Rule 
56  and  for  judgment  on  the  pleadings  pursuant  to 
Rule  7(c).  The  plaintiffs  filed  their  motion  f or  sum- 
mary judgment  under  Rule  56(a)  (c)  on  June  14th, 
1955.  Points  and  authorities  in  support  of  the  re- 
spective motions  were  filed,  and  the  motions  were 
argued  on  the  11th  day  of  July,  1955. 

The  plaintiffs'  motion  for  summary  judgment  was 
supported  by  the  depositions  of  Archie  E.  Cobari, 
Sam  "Wakyou,  Forrest  Macomber  and  W.  W.  Lord, 
and  also  an  affidavit  by  W.  W.  Lord.  In  consider- 
ing the  respective  motions  of  plaintiffs  and  defend- 
ants the  Court  had  before  [145]  it  (1)  all  of  the 
pleadings,  (2)  the  depositions  and  affidavit  above 
referred  to,  (3)  the  Court's  pretrial  order,  (4)  de- 
fendants' request  for  admissions  and  plaintiffs'  re- 
sponse thereto,  (5)  the  eighteen  exhibits  referred 
to  in  the  schedule  of  exhibits  attached  to  the  pre- 
trial order,  and  (6)  the  stipulation  of  the  parties 
that  they  had  no  further  evidence  to  offer. 

Nature  of  Case 

By  this  action  the  plaintiffs  seek  to  impress  a 
lien  against  the  property  of  Diamond- S  Ranch  Co., 
one  of  the  defendants,  and  particularly  the  real 
property  referred  to  in  Exhibit.  "C"  attached  to  the 
original  and  amended  complaint,  said  real  property 
being  situate  in  Humboldt  County,  Nevada,  the 
record  title  being  in  the  Diamond-S  Ranch  Co.,  a 
Nevada   corporation.   Plaintiffs   claim   the   lien   in 
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their  favor  by  reason  of  an  assignment  by  A.  E. 
Corbari  and  Marie  Corbari,  his  wife,  dated  October 
31st,  1950,  whereby  Corbari  and  his  wife  assigned 
to  W.  W.  Lord,  as  trustee  for  John  W.  Smeed,  de- 
ceased, all  their 

"right,  title  and  interest  in  and  to  all  of  my 
partnership  interest  in  the  assets  of  a  certain 
partnership  formed  by  reason  of  the  dissolution 
of  Diamond-S  Ranch  Co.,  a  Nevada  corpora- 
tion, and  in  and  to  any  profits  arising  from 
the  operation  of  said  partnership." 
There  was  no  actual  indorsement  and/or  delivery 
of  the  310  shares  of  Corbari  stock  in  the  Diamond-S 
Co.,  at  the  time  the  written  assignment  was  made, 
or  at  any  later  time.  At  the  time  of  the  delivery  of 
the  assignment  to  Lord  the  Corbari  stock  certifi- 
cates evidencing  his  interest  in  the  Diamond-S  were 
in  the  actual  possession  of  the  Bank  of  America, 
Hunter  Square  Branch,  Stockton,  California,  hav- 
ing been  delivered  to  the  Bank  by  Corbari  by  way 
of  pledge.  [146] 

Findings  of  Fact 

Since  the  facts  are  somewhat  involved  the  Court 
states  them  here  in  chronological  order  and  as  find- 
ings of  fact.  Diamond-S  Ranch  Co.  is  a  Nevada 
corporation  incorporated  December  17,  1945,  for  the 
purpose  of  owning  and  operating  ranch  property 
situate  in  Humboldt  County,  Nevada.  Of  the  1572% 
shares  of  stock  issued  by  the  corporation  Corbari 
owned  310  shares,  the  defendants  Sam  Wahyou, 
Thomas  Gr.  Lee,  Toy  Quong,  Joe  Sin,  K.  R.  Nut- 


Sam  W aliy oa,  et  al.  139 

ting,  Yip  Q.  Toon  and  Herbert  Jang  owning  the 
balance.  On  January  4th,  1949,  Corbari  made  and 
executed  to  Bank  of  America,  Hunter  Street 
Branch,  a  general  assignment  and  pledged  his  310 
shares  of  Diamond-S  stock  to  the  Bank  to  secure 
certain  indebtedness  for  which  he  was  wholly  or 
jointly  liable. 

On  September  18th,  1950,  Corbari  made  and  exe- 
cuted to  the  Bank  a  second  pledge  agreement  secur- 
ing a  promissory  note  to  the  Bank  dated  July  10, 
1950,  in  the  amount  of  $6,000.00,  and  also  to  secure 
his  note  to  one  D.  W.  Zignego,  one  of  defendants, 
in  the  sum  of  $12,500.00  on  which  there  was  a  bal- 
ance due  of  $10,000.00  plus  interest,  and  to  secure 
an  indebtedness  due  one  Forrest  E.  Macomber,  an- 
other of  the  defendants  named,  in  the  amount  of 
$12,000.00  plus  interest.  The  pledge  agreement  of 
September  18,  1950,  was  to  secure  the  indebtedness 
to  the  Bank,  Zignego  and  Macomber  in  the  order 
named. 

About  a  week  previous  to  this  pledge  agreement, 
on  September  7th,  1950,  the  Diamond-S  Ranch  Co. 
filed  a  Certificate  of  Corporate  Dissolution  with 
the  Secretary  of  State.  On  October  17th,  1950,  Sam 
Wahyou  bought  from  the  Bank  the  Corbari  note,  on 
which  there  was  a  balance  due  of  $5,000.00,  and  the 
Bank  assigned  and  delivered  to  him  the  Corbari 
note  and  the  pledged  Corbari  stock  consisting  of 
310  shares  in  the  Diamond-S  Ranch.  [147] 

On  October  31st,  1950,  Corbari,  who  had  become 
indebted  to  Smeed  during  his  lifetime  in  connection 
with  the  purchase  of  cattle,  executed  an  assignment 
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to  W.  W.  Lord,  testamentary  trustee  for  Smeed. 
The  assignment  was  to  secure  the  payment  of  $15,- 
041.34  plus  interest,  being  the  then  amount  of  Cor- 
bari's  indebtedness  to  the  Smeed  estate.  The  assign- 
ment to  Lord,  as  one  of  the  trustees  for  the  Smeed 
Estate,  contained  the  following  recital: 

"Now,  therefore,  in  consideration  of  the  prem- 
ises, and  to  secure  the  payment  of  said  indebted- 
ness, I  do  hereby  sell,  assign,  transfer  and  set  over 
unto  W.  W.  Lord,  as  Trustee,  all  my  right,  title  and 
interest  in  and  to  all  of  my  partnership  interest  in 
the  assets  of  a  certain  partnership  formed  by  rea- 
son of  the  dissolution  of  Diamond-S  Ranch  Co.,  a 
Nevada  corporation,  and  in  and  to  any  profits  aris- 
ing from  the  operation  of  said  partnership.  I  fur- 
ther state  that  I  was  the  owner  of  310  shares  of 
stock  in  said  Diamond-S  Ranch  Co.,  and  that  the 
total  outstanding  shares  of  stock  in  said  company 
was  1,572%  shares,  and  that  my  interest  in  the 
partnership  and  the  assets  of  the  XDartnership 
formed  in  connection  with  the  dissolution  of  said 
Company,  is  in  the  same  proportion  as  was  my 
holding  of  stock  in  the  total  outstanding  issue 
thereof." 

It  is  to  be  noted  that  there  was  no  indorsement 
or  delivery  of  the  Corbari  stock  certificates  to  Lord, 
the  certificates  having  been  delivered  and  pledged 
to,  and  retained  by,  the  Bank  as  above  recited. 

The  Corbari  note  to  the  Bank,  together  with  the 
pledged  stock,  having  been  sold,  assigned  and  de- 
livered by  the  Bank  to  Wahyou,  on  October  17th, 
1950,  Wahyou,  through  his  agent  and  attorney,  Mac* 
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omber,  noticed  the  pledged  stock  for  pledgee's  sale 
at  public  auction  to  be  sold  on  May  21,  1951.  Pur- 
suant to  said  notice  of  sale  the  pledged  Corbari 
stock,  310  shares,  was  sold  on  the  21st  day  of  May, 
1951,  and  purchased  for  the  account  of  Wahyou 
for  the  sum  of  $5,500.00. 

On  December  7,  1951,  the  Diamond-S  Ranch 
Co.,  by  and  through  its  then  stockholders,  Corbari 
not  being  named  as  [148]  such  as  Wahyou  then 
owned  his  stock,  filed  a  Certificate  of  Corporate 
Revival  with  the  Secretary  of  State  reinstating  the 
corporation  as  of  September  7th,  1950,  which  was 
the  date  of  its  prior  dissolution. 

The  plaintiffs,  trustees  of  the  Smeed  Estate,  as- 
sert that  at  the  time  of  the  October  31,  1950,  assign- 
ment to  them  by  Corbari,  or  immediately  prior 
thereto  and  while  the  matter  of  the  assignment  was 
under  discussion,  Corbari  had  represented  to  them 
that  the  Corbari  stock  was  not  subject  to  any  out- 
standing lien  or  pledge.  This  is  denied  by  Corbari 
as  indicated  by  his  deposition  on  file.  In  any  event 
it  would  appear  that  the  plaintiffs  had  notice  of  a 
lien  against  the  stock  some  months  prior  to  the 
October  31,  1950,  assignment.  See  letter  from  W. 
W.  Lord,  trustee,  to  Corbari,  of  date  March  25th, 
1950,  Exhibit  17,  reading  as  follows: 

"Dear  Arch: 

When  you  were  here  a  few  weeks  ago,  we  made 
an  agreement  whereby  we  could  get  a  second  lien 
on  the  stock  of  your  Nevada  Corporation.  This 
agreement   was   made    at   your    suggestion   and   it 
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seemed  to  us,  as  trustees  of  the  Smeed  property, 
that  it  was  as  fair  as  could  be  considering  our  posi- 
tion. 

We  have  now  heard  from  a  lawyer  in  California 
refusing  the  second  lien  and  wanting  the  trustees 
to  pay  off  the  bank  in  California.  We  are  in  no 
position  to  do  what  he  suggests  and  we  are  wonder- 
ing if  he  misunderstood  what  we  wanted  to  do  or 
if  you  have  changed  your  mind. 

We  are  trying  to  close  the  estate  and  this  is  one 
of  the  few  items  to  be  determined.  Please  let  us 
hear  from  you  by  return  mail  what  to  do. 

Sincerely  yours, 

John  W.  Smeed  Estate 
By:W.  W.  Lord,  Trustee." 

Comment 

On  the  basis  of  this  factual  situation  the  plain- 
tiffs filed  their  original  complaint  in  this  Court  on 
the  19th  [149]  day  of  August,  1952,  filing  an 
amended  complaint  on  the  21st  day  of  October, 
1954.  The  amended  complaint  alleges  that  on  De- 
cember 31,  1948,  Corbari  executed  his  note  to 
Smeed,  and  that  at  the  time  of  the  filing  of  the 
complaint  Corbari  owed  the  Smeed  Estate  $14,- 
291.34,  plus  various  interest  items.  That  on  Sep- 
tember 7,  1950,  the 

"defendant  corporation  filed  with  the  Secretary 
of  State  of  State  of  Nevada  the  papers  neces- 
sary to  effect  a  voluntary  dissolution  of  said 
corporation  under  Section  1664  (64)  of  the  code 
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of  laws  of  the  State  of  Nevada,  (and)  the  Sec- 
retary issued  the  certificate  therein  provided 
for  that  said  corporation  was  dissolved,  and  on 
that  day  said  corporation  was  dissolved/' 
That  the  then  board  of  directors,  including  Corbari 
and  Wahyou,  became  trustees  of  the   corporation 
and  of  its  assets.   That  the  trustees  failed  to  carry 
out  their  duties  and  wind  up  the  affairs  of  the  cor- 
poration but  continued  to  actively  operate  its  busi- 
ness.   That  on  December  7,  1951,  a  Certificate  of 
Revival  or  Renewal  of  Corporate  Charter  was  filed 
with  the  Secretary  of  State.   The  Certificate  recited 
the  dissolution  on  September  7,  1950,  and  also  that 
the  corporation  was 

"carrying  on  the  business  permitted  by  Sections 
65  and  66,  Chapter  177,  Statutes  of  Nevada  of 
1925,  as  amended,  and  desires  to  renew  or  con- 
tinue through  revival  its  existence*  *  *  ." 
To  this  certificate  was  attached  a  list  of  the  then 
stockholders  which  list  indicated  that  as  of  October 
10,  1951,  Corbari  was  not  a  stockholder.    This,  in 
view  of  the  purchase  of  the  Corbari  stock  at  the 
sale  of  the  pledged  stock  on  May  21,  1951,  was  a 
correct  statement. 

In  Count  Three  of  their  amended  complaint, 
plaintiffs  set-forth  the  theory  on  which  they  seek 
to  impress  a  lien  on  the  assets  of  the  corporation, 
namely,  that  the  entire  [150]  series  of  transactions 
whereby  Wahyou  purchased  the  Corbari-Bank  of 
America  note  and  received  the  pledged  Corbari 
stock,  were  fraudulent  and  void  as  to  the  plaintiffs. 
That  by  the  terms  of  Corbari 's  assignment  to  the 
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trustees  of  the  Smeed  Estate  on  October  31st,  1950, 
the  trustees  had  acquired  all  of  Corbari 's  interest  in 
the  assets  of  the  dissolved  Diamond-S  Ranch  Co. 
It  is  to  be  observed  that  prior  to  the  date  of  this 
assignment,  October  31,  1950,  all  of  the  Corbari 
stock  which  the  Bank  held  as  a  pledge  had  been  by 
the  Bank  delivered  to  Wahyou  on  the  17th  of  Octo- 
ber, 1950,  and  that  from  that  date  on  Wahyou  held 
the  stock  as  pledge  until  he  acquired  ownership  by 
purchase  at  the  pledge  sale  on  May  21,  1951. 

Plaintiffs  say  that  as  one  of  the  directors  of  the 
Company  at  the  time  of  dissolution  on  September  7, 
1950,  Wahyou  became  a  trustee  for  the  stockholders 
and  creditors  of  the  corporation;  that  by  reason 
thereof  a  fiduciary  relationship  existed  between  him 
and  Corbari  and  the  creditors,  and  that  while  he 
was  acting  as  trustee  for  the  purpose  of  winding  up 
the  affairs  of  the  dissolved  corporation  he  could  not 
trade  in  the  Corbari  stock  for  his  own  benefit ;  that 
Corbari,  Wahyou,  and  Macomber  conspired  to  de- 
fraud the  plaintiffs  of  the  benefits  accruing  to  them 
by  virtue  of  the  assignment  of  October  31,  1950. 

Plaintiffs  by  their  amended  complaint  pray  (1) 
for  judgment  against  A.  E.  Corbari  and  his  wife 
for  the  balance  due  on  their  note  executed  to  Smeed, 
being  $14,291.34  together  with  several  items  of  in- 
terest; (2)  that  the  Court  decree  the  plaintiffs  to 
have  a  share  in  the  assets  of  the  corporation  in 
proportion  to  the  percentage  that  the  310  shares  of 
Corbari  stock  bears  to  the  total  issued  stock  of 
1572VO  shares;  (3)  that  all  the  remaining  stock- 
holders, [151]  officers  and  statutory  trustees  of  the 


Sam  W aliy on,  et  ah  145 

corporation  account  for  any  and  all  property  and 
profits  coming  into  their  hands  since  the  date  of 
dissolution,  September  7,  1950;  (4)  that  the  Court 
impress  a  lien  against  all  of  the  corporate  property 
for  the  payment  of  the  balance  of  principal  and 
interest  due  on  the  Corbari-Smeed  note;  (5)  that 
the  assets  of  the  corporation  be  sold  and  the  plain- 
tiffs paid  from  the  moneys  received;  (6)  and  that 
plaintiffs  have  personal  judgment,  jointly  and  sev- 
erally, against  the  defendants  Wahyou,  Macomber, 
Nutting,  Lee,  Quong,  Sin,  Toon  and  Jang,  for  the 
sum  of  $14,291.34  balance  due  on  the  Corbari-Smeed 
note,  plus  the  various  items  of  interest. 

The  Issues 

The  pre-trial  order,  referring  to  the  issues  pre- 
sented by  the  pleadings  states  as  follows : 

"The  issues  are,  as  to  the  first  cause  of  action, 
whether  an  additional  one  thousand  dollars  should 
be  credited  upon  the  Corbari-Smeed  note ;  as  to  the 
remaining  counts  whether  or  not  the  admitted  facts 
are  sufficient  to  create  a  lien  against  the  assets  of 
Diamond- S  Ranch  Co.,  be  it  presently  existing  as 
a  corporation,  or  dissolved  and  its  assets  being 
presently  held  by  its  last  board  of  directors  as  trus- 
tees in  dissolution. " 

First  Cause  of  Action 

As  to  the  first  cause  of  action,  being  against  the 
defendants  A.  E.  Corbari  and  Marie  Corbari,  the 
Court  finds  that  these  defendants  are  indebted  to 
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the  Smeed  Estate  in  the  amounts  set-forth  in  Para- 
graph VI  of  the  amended  complaint,  namely,  for 
the  sum  of  $14,291.34,  plus  interest  at  5%  per  an- 
num on  the  sum  of  $15,041.34  from  December  31, 
1948,  to  December  31,  1949,  plus  interest  on  $15,- 
041.34  at  8%  per  annum  from  December  31,  1949, 
until  November  22,  1950,  plus  interest  on  $14,291.34 
at  8%  per  annum  from  November  22,  1950,  until 
paid,  plus  a  reasonable  attorney  [152]  fee  which  the 
Court  fixes  at  ten  (10%)  percent  of  the  total 
amount  of  principal  and  interest. 

During  the  pre-trial  there  was  some  controversy 
as  to  whether  Corbari  had  been  given  credit  for  an 
additional  $1,000.00  payment  on  the  note  for  which 
he  had  received  no  credit.  In  this  connection  the 
pre-trial  order  required  the  parties  to  submit  fur- 
ther proof  on  this  point. 

Pursuant  to  this  requirement  the  affidavit  of  W. 
W.  Lord,  one  of  the  plaintiffs,  was  filed  herein  on 
the  3rd  day  of  June,  1955,  and  the  statements 
therein  made  by  Lord  stand  uncontradicted.  It  is 
indicated  that  the  confusion  as  to  the  $1,000.00 
payment  arose  by  reason  of  Corbari  having  given 
a  $1,000.00  check  as  a  payment  on  the  note  which 
check  was  dishonored  for  lack  of  sufficient  funds 
to  pay  the  same,  thus  creating  a  situation  where 
Corbari  was  entitled  to  no  credit  on  his  note.  The 
Court  finds  these  matters  as  set-out  in  the  Lord 
affidavit  to  be  true. 

It  is  to  be  observed  that  plaintiffs  pray  for  a 
judgment  on  the  Corbari  note  against  the  defend- 
ants Wahyou,  Macomber,  Nutting,  Lee,  Quong,  Sin, 
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Toon  and  Jang.  The  first  cause  of  action  being  an 
action  on  the  note  does  not  concern  the  defendants 
other  than  Corbari  and  his  wife,  and  plaintiffs  are 
not  entitled  to  a  judgment  against  any  of  the  other 
defendants  named. 

Second  Cause  of  Action 

This  cause  of  action  has  to  do  with  the  legal  effect 
of  the  dissolution  and  reinstatement  of  Diamond-S 
Ranch  Co.  under  Section  1664  (64),  N.C.L.,  1929. 
Plaintiffs  have  no  quarrel  with  the  legal  procedure 
by  which  the  dissolution  came  about  or  the  reviver 
was  invoked,  but  assert  that  after  the  dissolution 
the  members  of  the  last  board  of  directors  became 
statutory  trustees  with  power  only  to  wind  [153] 
up  and  terminate  the  affairs  of  the  dissolved  cor- 
poration, and  that  such  power  went  no  further  than 
to  dispose  of  the  corporate  assets,  make  payment  to 
the  creditors,  and  thereafter  make  a  pro-rata  dis- 
tribution to  the  stockholders  of  any  remaining 
money  or  assets.  The  plaintiffs  assert  that  instead 
of  winding  up  the  affairs  of  the  dissolved  corpora- 
tion the  directors-trustees  continued  to  operate  the 
business  of  the  corporation  as  a  going  concern  and 
to  all  intents  and  purposes  as  though  it  had  never 
been  dissolved. 

Plaintiffs  further  urge  that  the  attempted  revival 
of  the  dissolved  corporation  was  fraudulent  for  the 
reason  that  the  "Appointment  of  Agents,"  being  an 
affidavit  filed  with  the  Secretary  of  State  in  con- 
nection with  the  revival  proceedings,  was  false  and 
fraudulent  in  that  whereas  it  stated  that  the  filing 
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of  the  certificate  for  revival  was  authorized  by  the 
unanimous  consent  of  all  of  the  stockholders  such 
was  not  the  fact ;  that  as  a  matter  of  law  there  were 
no  stockholders,  in  a  legal  sense,  after  the  date  of 
dissolution,  and  in  any  event  the  affidavit  did  not 
list  Corbari  as  the  owner  of  310  shares  of  stock. 

Plaintiffs  further  urge  that  the  affidavit  failed  to 
disclose  the  consent  of  the  successors  in  interest  of 
the  Corbari  stock  to  the  revival  proceedings,  at  the 
same  time  admitting  that  the  Corbari  stock  was  in- 
cluded in  the  designation  of  number  of  shares  of 
stock  owned  by  Wahyou,  his  ownership  being  listed 
as  631  shares  which  was  310  shares  (amount  of  Cor- 
bari 's  stock)  in  addition  to  his  original  ownership 
of  321  shares.  Plaintiffs  contention  in  this  respect 
is  based  upon  their  major  premise  that  all  of  the 
actions  of  the  directors-trustees  after  September 
7th,  1950,  date  of  dissolution,  were  fraudulent  and 
void,  and  that  all  of  the  acts  whereby  Wahyou  ob- 
tained the  Corbari  stock  were  [154]  fraudulent  and 
void,  and  were  all  a  part  of  a  conspiracy  to  defraud 
the  plaintiffs  of  the  rights  acquired  by  them  under 
the  Corbari-Lord  assignment  of  October  31,  1950. 

The  Court  finds  that  the  defendant  Wahyou  law- 
fully acquired  the  Corbari  stock,  and  that  all  legal 
requirements  were  observed  in  the  dissolution  and 
revival  of  the  corporation,  and  therefore  finds 
against  the  plaintiffs  on  Count  Two  of  the  com- 
plaint. 

Third  Cause  of  Action 

This  count  is  based  on  the  proposition  that  the 
entire  series  of  acts  bv  which  Wahyou  obtained  the 
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Corbari  stock  were  conceived  in  fraud,  and  executed 
in  furtherance  thereof.  The  Court  is  unable  to  find 
any  evidence  of  fraud  and  holds  that  by  virtue  of 
the  purchase  of  the  Corbari  stock  at  the  sale  of 
pledged  property,  May  21,  1951,  Wahyou  became 
the  owner  of,  and  entitled  to,  all  of  the  benefits 
represented  by  the  Corbari  stock ;  that  such  sale  and 
the  acquiring  of  the  Corbari  stock  by  Wahyou,  then 
a  creditor  of  Corbari  to  the  extent  of  some  $12,- 
000.00,  was  but  the  normal  and  rational  procedure 
to  be  followed  by  one  in  his  position;  that  in  con- 
nection therewith  he  breached  no  fiduciary  relation 
to  the  plaintiffs,  defendants,  or  any  of  the  other 
creditors  of  the  corporation;  that  the  acts  com- 
plained of  were  not  tinged  with  fraud  as  against 
plaintiffs  and/or  any  of  the  creditors  of  the  cor- 
poration; and  that  any  rights  that  the  plaintiffs 
may  have  had  in  or  to  said  stock,  or  in  or  to  a  pro- 
portional share  in  the  assets  of  the  corporation, 
were  extinguished  by  sale  of  pledged  property  on 
May  21,  1951. 

In  this  connection,  and  before  proceeding  further, 
the  Court  will  note  the  plaintiffs'  claim  that  (1)  at 
the  time  Corbari  made  his  assignment  to  Lord, 
October  31,  1950,  he  [155]  represented  to  the  trus- 
tees that  the  stock  was  clear  of  liens.  This  Corbari 
denied,  and  it  is  evident  from  Lord's  letter  to  Cor- 
bari dated  March  25,  1950,  that  Lord  knew  of  a 
prior  assignment  and/or  pledge  of  the  Corbari 
stock  several  months  prior  to  Corbari's  assignment 
to  him.  The  Court  takes  the  position  that  this 
knowledge  continued  up  to  and  including  the  date 
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of  the  execution  and  delivery  of  the  assignment.  In 
any  event  it  was  sufficiently  close  to  that  occasion  to 
have  put  plaintiffs,  as  reasonably  prudent  persons, 
on  notice  that  there  was  sufficient  reason  to  question 
the  status  of  the  stock,  and  to  merit  further  in- 
quiry on  their  part.  Had  they  inquired,  the  true 
status  of  the  stock  could  have  been  easily  ascer- 
tained. In  any  event  a  false  representation  by  Cor- 
bari  to  Lord  made  in  connection  with  the  assign- 
ment would  not  be  binding  on  Wahyou  unless  it 
could  be  shown  that  Wahyou  also  had  knowledge 
of  such  false  representation  and  thereafter  by  his 
conduct  in  connection  with  the  sale  of  the  pledged 
stock  he  became  party  to  a  conspiracy,  as  plaintiffs 
allege,  to  defraud  the  plaintiffs. 

Based  on  the  depositions  on  file  herein,  and  par- 
ticularly the  deposition  of  Corbari  and  Wahyou,  the 
Court  finds  that  Corbari  did  not  represent  to  Lord 
that  the  stock  was  "in  the  clear",  but  in  any  event 
if  such  a  statement  was  made  the  Court  finds  that 
it  was  not  relied  upon  by  the  plaintiffs.  They  ap- 
pear to  have  taken  the  assignment  for  what  it  was 
worth  to  add  security  to  a  then  existing  debt  evi- 
denced by  the  unsecured  note  of  date  December  31, 
1948,  in  the  amount  of  $15,041.34,  and  with  knowl- 
edge that  Corbari  was  in  a  "bad  way"  financially, 
thus  indicating  that  they  felt  they  should  take 
every  precaution  to  secure  the  Smeed  indebtedness 
and  note,  and  inquire  afterward.  That  this  [156] 
was  the  thought  of  plaintiffs  is  borne  out  by  the 
wording  of  the  assignment  prepared  by  plaintiffs' 
attorney  wherein  no  specific  reference  is  made  to 
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the  stock,  and  also  by  the  fact  that  plaintiffs  did  not 
demand,  obtain  or  get,  an  actual  physical  delivery 
of  the  Corbari  stock  certificates. 

The  Court  further  finds  that  there  is  no  proof 
that  Wahyou,  at  the  time  of  the  purchase  of  the 
stock  at  the  pledge  sale  had  any  knowledge  of  the 
Corbari  assignment  to  Lord,  as  trustee  for  the 
Smeed  Estate,  nor  of  any  representation,  true  or 
false,  made  by  Corbari  to  Lord  in  connection  there- 
with. 

The  Court  further  finds  that  there  was  no  fraud 
on  the  part  of  any  of  the  defendants  named  in  con- 
nection with  any  of  the  acts  by  them  performed,  as 
complained  of  in  the  complaint,  including  the  dis- 
solution and  revival  of  the  corporation,  and  the  acts 
and  transactions  in  connection  with  the  acquisition 
of  the  Corbari  stock  by  Wahyou. 

Fourth  Cause  of  Action 
What  has  been  heretofor  said  will  dispose  of  the 
contentions  made  by  plaintiffs  in  Count  Four  of 
their  amended  complaint. 

Conclusions  of  Law 

As  conclusions  of  law  based  upon  the  foregoing 
finding  of  facts  the  Court  concludes: 

1.  That  no  genuine  question  of  fact  exists  as  to 
the  First  Cause  of  Action  and  that  plaintiffs  are 
entitled  to  summary  judgment  against  A.  E.  Cor- 
bari and  Marie  Corbari  on  said  First  Cause  of  Ac- 
tion for  the  amount  of  principal  and  interest 
due  on  the  Corbari  note  to  Smeed  of  date  Decern- 
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ber  31,  1948,  as  alleged  in  Paragraph  VI  of  plain- 
tiffs' amended  complaint,  together  with  an  attorney 
fee  in  connection  therewith  in  an  amount  equal  to 
10%  of  the  total  [157]  amount  of  principal  and  in- 
terest. 

2.  That  the  defendants  are  entitled  to  a  summary 
judgment  against  the  plaintiffs  upon  said  Counts 
Two,  Three  and  Four  of  the  amended  complaint. 

It  is  therefore  ordered  that  plaintiffV  motion  for 
summary  judgment  as  to  the  First  Count  of  their 
amended  complaint,  be  and  it  is  hereby  granted,  and 
that  defendants'  motion  for  summary  judgment  on 
said  Count  be  denied. 

It  is  further  ordered  that  the  defendants'  motion 
for  summary  judgment  as  to  the  Second,  Third  and 
Fourth  Counts  of  the  Amended  Complaint,  be,  and 
it  is  hereby  granted,  and  that  the  plaintiffs'  motion 
for  summary  judgment  on  said  Counts  is  hereby 
denied. 

It  is  further  ordered  that  the  plaintiffs  shall  have 
judgment  against  the  defendants  Archie  E.  Corbari 
and  Marie  Corbari  for  their  costs,  and  that  the 
defendants,  except  Archie  E.  Corbari  and  Marie 
Corbari,  shall  have  judgment  against  plaintiffs  for 
their  costs. 

Let  judgment  be  entered  accordingly. 

Dated  at  Carson  City,  Nevada,  this  11th  day  of 
August,  1955. 

/s/  JOHN  R.  ROSS, 

United  States  District  Judge.  [158] 

[Endorsed] :    Filed  Aug.  11,  1955. 
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[Title  of  District  Court  and  Cause.] 

CERTIFIED  COPY  OF  DOCKET  ENTRY  OF 
AUGUST  11,  1955 

Filing  and  Entering  Opinion  and  Decision  on 
Motions  for  Summary  Judgment. 

Entering  Judgment:  Judgment,  It  is  therefore 
Ordered  that  Plaintiffs  motion  for  Summary  Judg- 
ment as  to  the  First  Count  of  their  Amended  Com- 
plaint, be  and  it  is  hereby  granted  and  that  De- 
fendants Motion  for  Summary  Judgment  on  said 
Count  be  denied. 

It  Is  Further  Ordered  that  the  Defendants  mo- 
tion for  Summary  Judgment  as  to  the  Second, 
Third  and  Fourth  Counts  of  the  Amended  Com- 
plaint, be,  and  it  is  hereby  granted  and  that  Plain- 
tiff's motion  for  Summary  Judgment  on  said  Counts 
is  hereby  denied. 

It  Is  Further  Ordered  that  the  Plaintiffs  shall 
have  judgment  against  the  defendants  Archie  E. 
Corbari  and  Marie  Corbari  for  their  costs  and 
that  the  defendants  except  Archie  E.  Corbari  and 
Marie  Corbari,  shall  have  judgment  against  plain- 
tiffs for  their  costs.  Let  judgment  be  entered  ac- 
cordingly. 

August  11,  1955.  Counsel  notified  this  day  of 
above  entries. 

Attest:  A  true  and  correct  copy. 

[Seal]  /s/  OLIVER  ¥.  PRATT, 

Clerk 
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[Title  of  District  Court  and  Cause.] 

NOTICE  OF  APPEAL 

Notice  Is  Hereby  Given,  that  G.  A.  Miller,  W. 
W.  Lord,  Ralph  Smeed,  L.  H.  Staus  and  Jack 
Smeed,  Trustees  of  John  W.  Smeed  Estate,  hereby 
appeal  to  the  United  States  Court  of  Appeals  for 
the  Ninth  Circuit  from  the  Judgment  of  this  Court 
denying  plaintiffs'  motion  for  Summary  Judgment 
as  to  the  Second,  Third  and  Fourth  Counts  of  the 
Amended  Complaint  and  granting  the  motion  for 
Summary  Judgment  of  defendants  Sam  Wahyou, 
Diamond-S  Ranch  Co.,  Sam  Wahyou,  K.  R.  Nut- 
ting, and  Thomas  G.  Lee,  as  trustees  for  the  assets 
of  [163]  Diamond-S  Ranch  Co.,  Thomas  G.  Lee, 
Toy  Quong,  Joe  Sin,  K.  R.  Nutting,  Yip  K.  Toon, 
and  Herbert  Jang,  otherwise  known  as  Herbert 
Jong,  as  to  the  Second,  Third  and  Fourth  Counts 
of  the  Amended  Complaint,  said  judgment  having 
been  entered  in  this  action  on  August  11,  1955. 

pike  &  Mclaughlin, 
smith  &  ewing, 

CARVER,  McCLENAHAN  & 
GREENFIELD, 

/s/  By   MILES  N.  PIKE, 

Attorneys  for  Plaintiffs 

Acknowledgment  of  Service  attached.  [164] 

[Endorsed]  :  Filed  September  9,  1955. 
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[Title  of  District  Court  and  Cause.] 

BOND  ON  APPEAL 

Know  All  Men  By  These  Presents  that,  Whereas, 
the  plaintiffs  above  named  have  filed  their  Notice 
of  Appeal  from  certain  portions  of  that  Judgment 
entered  in  the  above-entitled  Court  on  August  11, 
1955,  all  as  more  particularly  appears  in  said  No- 
tice of  Appeal  filed  with  the  Clerk  of  the  above- 
entitled  Court  on  this  date, 

Now,  Therefore,  in  consideration  of  the  premises, 
the  imdersigned,  United  States  Fidelity  and  Guar- 
anty Company,  a  corporation  duly  organized  and 
doing  business  under  and  by  virtue  of  the  State 
of  Maryland,  and  authorized  to  do  business  in  the 
State  of  Nevada,  and  duly  licensed  therein  for  the 
purposes  of  making,  [165]  guaranteeing  and  be- 
coming sole  surety  upon  bonds  and  undertakings, 
does  hereby  undertake,  through  its  undersigned 
duly  authorized  and  empowered  agent  and  repre- 
sentative, and  the  condition  of  this  bond  is  that  if 
the  said  appeal  by  plaintiffs  is  dismissed  or  the 
Judgment  affirmed  or  if  the  appellate  Court  modi- 
fies said  Judgment  and  awards  costs  against  the 
plaintiffs,  and  if  the  said  plaintiffs  shall  pay  the 
amount  of  such  costs,  then  this  bond  is  void,  other- 
wise to  be  and  remain  in  full  force  and  effect,  in 
the  sum  of  Two  Hundred  Fifty  Dollars  ($250.00), 
in  which  amount  the  imdersigned  is  bound  to  pay 
the  defendants. 
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Dated  this  7th  day  of  September,  1955. 

UNITED  STATES  FIDELITY  & 
GUARANTY  COMPANY, 

[Seal]     /s/  LLOYD  S.  HOBRON, 
Attorney-in-Fact 
BISBY-McKNIGHT  INSURANCE 
&  REAL  ESTATE,  INC., 

[Seal]     /s/  LLOYD  S.  HOBRON, 
Resident  Agent 

Notary's  Certificate  attached. 

Acknowledgment  of  Service  attached.   [166] 

[Endorsed] :   Filed  September  9,  1955. 


[Title  of  District  Court  and  Cause.] 

APPELLANTS'  STATEMENT  OF  POINTS 

Pursuant  to  Rule  17  (6)  of  the  Rules  of  the 
above  entitled  Court,  appellants  do  hereby  make  the 
following  statement  of  points  upon  which  they  in- 
tend to  rely  on  apx^eal: 

1.  The  Court  erred  in  denying  plaintiffs'  Motion 
for  Summary  Judgment  as  to  the  Second,  Third 
and  Fourth  Counts  of  the  Amended  Complaint. 

2.  The  Court  erred  in  granting  the  Motion  for 
Summary  Judgment  of  defendants,  Sam  Wahyou, 
Diamond-S  [160]  Ranch  Co.,  Sam  Wahyou,  K.  R. 
Nutting  and  Thomas  G.  Lee,  as  trustees  for  the 
assets  of  Diamond-S  Ranch  Co.,  Thomas  G.  Lee, 
Toy  Quong,  Joe  Sin,  K.  R.  Nutting,  Yip  K.  Toon, 
and   Herbert   Jang,   otherwise   known   as   Herbert 
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Jong,  as  to  the  Second,  Third  and  Fourth  Counts 
of  the  Amended  Complaint. 

3.  The  Court  erred  in  making  its  Findings  of 
Fact  as  to  the  Second,  Third  and  Fourth  Causes 
of  Action  of  the  first  amended  complaint,  and  such 
Findings  of  Fact  are  against  the  weight  of  the  evi- 
dence, in  conflict  with  the  admitted  facts,  and  are 
clearly  erroneous. 

4.  The  Court  erred  in  making  its  Conclusion 
of  Law  No.  2  wherein  it  found  as  a  Conclusion  of 
Law  that  defendants  are  entitled  to  a  summary 
judgment  against  the  plaintiffs  upon  Counts  Two, 
Three  and  Four  of  the  first  amended  complaint. 

5.  The  Court  erred  in  failing  to  find  as  a  fact 
that  the  defendant,  Sam  Wahyou,  at  the  time  of  his 
purchase  of  the  Corbari  stock,  was  a  trustee  of  the 
assets  of  the  then  dissolved  Diamond-S  Ranch  Co., 
and  as  such  trustee  had  the  duty  of  caring  for  and 
holding  the  assets  of  the  Ranch  Company  for  the 
benefit  of  his  fellow  stockholders  and  their  as- 
signees. 

6.  The  Court  erred  in  failing  to  find  as  a  Con- 
clusion of  Law  that  plaintiffs  were  entitled  to  Sum- 
mary Judgment  against  the  defendants  as  to  the 
Second,  Third  and  Fourth  counts  of  the  first 
amended  complaint.  [161] 

7.  The  Court  erred  in  failing  to  find  that  as  a 
result  of  the  Corbari  assignment  to  the  plaintiffs 
that  the  plaintiffs  acquired  an  interest  in  the  assets 
of  the  dissolved  Diamond-S  Ranch  Co. 

8.  The  Court  erred  in  finding  that  the  sale  of  the 
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certificate  of  stock  in  the  Diamond-S  Ranch  Co. 
was  a  valid  sale. 

9.  The  Court  erred  in  failing  to  find  that  there 
was  constructive  fraud  in  the  sale  of  stock  to 
Wahyou. 

pike  &  Mclaughlin, 
smith  &  ewing, 

CARVER,   McCLENAHAN  & 
GREENFIELD, 
/s/  By   MILES  N.  PIKE, 

Attorneys  for  Plaintiffs 

Acknowledgment  of  Service  attached.  [162] 
[Endorsed] :    Filed  October  1,  1955. 


[Title  of  District  Court  and  Cause.] 

CERTIFICATE  OF  CLERK 

I,  Oliver  F.  Pratt,  Clerk  of  the  United  States 
District  Court  for  the  District  of  Nevada,  do  hereby 
certify  that  the  accompanying  documents  and  ex- 
hibits, listed  in  the  attached  index,  are  the  originals 
filed  in  this  court,  or  true  and  correct  copies  of 
orders  entered  on  the  minutes  or  dockets  of  this 
court,  in  the  above-entitled  case,  and  that  they  con- 
stitute the  record  on  appeal  herein  as  designated  by 
the  parties. 

In  Witness  Whereof,  I  have  hereunto  set  my 
hand  and  affixed  the  seal  of  said  District  Court  this 
6th  day  of  October,  A.  D.  1955. 

[Seal]  /s/  OLIVER  F.  PRATT, 

Clerk  [216] 
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[Endorsed] :  No.  14902.  United  States  Court  of 
Appeals  for  the  Ninth  Circuit,  G.  A.  Miller,  W.  W. 
Lord,  Ralph  Smeed,  L.  H.  Staus  and  Jack  Smeed, 
Trustees  of  John  W.  Smeed  Estate,  Appellants,  vs. 
Sam  Wahyou,  Diamond-S  Ranch  Co.,  Sam  Wahyou, 
R.  K.  Nutting  and  Thomas  G.  Lee,  as  Trustees  for 
the  assets  of  Diamond-S  Ranch  Co.,  Thomas  Gr.  Lee, 
Toy  Quong,  Joe  Sin,  K.  R.  Nutting,  Yip  K.  Toon 
and  Herbert  Jang,  Appellees.  Transcript  of  Record. 
Appeal  from  the  United  States  District  Court  for 
the  District  of  Nevada. 

Filed:   October  17,  1955. 

/s/  PAUL  P.  O'BRIEN, 

Clerk  of  the  United  States  Court  of  Appeals  for 
the  Ninth  Circuit. 
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In  the  United  States  Court  of  Appeals 
for  the  Ninth  Circuit 

No.  14902 

G.  A.  MILLER,  et  al.,  Plaintiffs, 

vs. 

ARCHIE  E.  CORBARI,  otherwise  known  as  A.  E. 
CORBARI,  et  al.,  Appellees. 

APPELLANTS'  STATEMENT  OF  POINTS 
AND  DESIGNATION   OF  RECORD 

Pursuant  to  Rule  17  (6)  of  the  Rules  of  Prac- 
tice of  the  United  States  Court  of  Appeals  for  the 
Ninth  Circuit,  appellants  do  hereby  adopt  the 
Statement  of  Points  Upon  Which  Appellants  In- 
tend to  Rely  on  Appeal  and  the  Designation  of 
Contents  of  Record  on  Aj)peal  and  Supplement  to 
Designation  of  Contents  of  Record  on  Appeal  here- 
tofore filed,  and  appearing  in  the  typewritten  tran- 
script of  record,  as  their  Statement  of  Points  upon 
which  they  intend  to  rely  on  appeal  and  designation 
of  contents  of  record  on  appeal. 

pike  &  Mclaughlin, 
smith  &  ewing, 

CARVER,  McCLENAHAN  & 
GREENFIELD, 

/s/  By   MILES  N.  PIKE, 

Attorneys  for  Plaintiffs 

[Endorsed] :  Filed  November  10,  1955.  Paul  P. 
O'Brien,  Clerk. 
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APPELLANTS'  BRIEF 

APPEAL  FROM  THE  UNITED  STATES  DISTRICT  COURT 
FOR  THE  DISTRICT  OF  NEVADA 


I 

STATEMENT  OF  JURISDICTION 
Appellants,  G.  A.  Miller,  W.  W.  Lord,  Ralph  Smeed, 
L.  H.  Staus,  and  Jack  Smeed,  Trustees  of  John  W. 
Smeed  Estate,  commenced  this  action  as  plaintiffs 
against  A.  E.  Corbari  and  Marie  Corbari,  husband 
and  wife,  Sam  Wahyou,  Diamond-S  Ranch  Co.,  a 
Nevada  corporation,  and  K.  R.  Nutting,  Thomas  G. 
Lee,  Sam  Wahyou,  and  A.  E.  Corbari,  as  trustees  for 
said  corporation,  asking  for  a  money  judgment 
against  the   defendants   A.   E.   and   Marie   Corbari, 
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praying  that  the  assets  of  the  defendant  Diamond-S 
Ranch  Co.  be  impressed  with  an  equitable  lien  in  favor 
of  plaintiffs  to  secure  the  moneys  alleged  to  be  owed 
plaintiffs  by  the  defendants  A.  E.  and  Marie  Corbari, 
and,  alternatively,  for  a  money  judgment  against  the 
defendant  Sam  Wahyou  for  the  full  amount  of  any 
money  found  due  and  owing  plaintiffs  from  the  defend- 
ants A.  E.  and  Marie  Corbari,  including  interest,  attor- 
neys' fees  and  costs.  Thereafter,  on  October  21,  1954, 
plaintiffs  filed  an  amended  complaint  (25)  against 
Archie  E.  Corbari,  Marie  Corbari,  Sam  Wahyou,  Dia- 
mond S.  Ranch  Co.,  a  corporation,  Forrest  E.  Ma- 
comber,  A.  E.  Corbari,  Sam  Wahyou,  K.  R.  Nutting, 
and  Thomas  G.  Lee,  as  trustees  for  the  assets  of  the 
Diamond  S.  Ranch  Co,  Thomas  G.  Lee,  Toy  Quong, 
Joe  Sin,  K.  R.  Nutting,  Yip  K.  Toon,  Herbert  Jang, 
otherwise  known  as  Herbert  Jong,  and  D.  W.  Zig- 
nego.  The  relief  demanded  (34,  35)  consisted  of  a 
money  judgment  against  the  defendants  Corbari, 
that  a  receiver  be  appointed  to  take  over  the  assets 
of  the  Diamond  S.  Ranch  Co,  that  plaintiffs  be  de- 
creed a  proportionate  interest  in  the  assets  of  the 
Diamond  S.  Ranch  Co.,  for  an  accounting,  that  the  de- 
fendants be  enjoined  from  disposing  of  any  of  the  assets 
of  the  Diamond  S.  Ranch  Co.,  for  an  order  directing 
that  the  property  and  assets  of  the  Diamond  S.  Ranch 
Co.  be  sold  and  plaintiffs  paid  from  the  proceeds  of  the 
sale,  and  that  plaintiffs  have  judgment  against  the  de- 
fendants Wahyou,  Macomber,  Nutting,  Lee,  Quong, 
Sin,  Toon  and  Jang  (or  Jong),  and  each  of  them,  for 
payment  of  the  obligation  due  and  owing  plaintiffs. 
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All  defendants  thereafter  answered  to  the  Amend- 
ed Complaint,  (41,  51,  57)  but  the  action  against  the 
defendants  D.  W.  Zignego  and  Forrest  E.  Macomber 
was  dismissed  by  virtue  of  the  pre-trial  order  of  the 
District  Judge  dated  January  18,  1955  (130).  * 

Both  plaintiffs  and  defendants  **  filed  motions  for 
Summary  Judgment.  The  District  Court,  on  August 
11,  1955  (153),  entered  judgment  in  favor  of  plain- 
tiffs as  to  the  First  Count  of  their  amended  com- 
plaint, against  plaintiffs  and  in  favor  of  defendants 
as  to  the  Second,  Third  and  Fourth  Counts  of  the 
amended  complaint,  in  favor  of  plaintiffs  and  against 
the  defendants  A.  E.  and  Marie  Corbari  for  costs,  and 
in  favor  of  all  defendants  except  A.  E.  and  Marie 
Corbari,  and  against  plaintiffs,  for  the  costs  of  those 
defendants.  From  this  judgment  plaintiffs  appealed 
to  this  Court,  and  Notice  of  Appeal  was  filed  on 
September  9,  1955  (154). 

Plaintiffs  are  citizens  of  the  State  of  Idaho.  The 
defendants  A.  E.  and  Marie  Corbari  are  citizens 
of  the  State  of  Nevada.  The  defendant  Sam  Wahyou, 
individually  and  as  trustee,  is  a  citizen  of  the  State 
of  California.  The  Diamond  S.  Ranch  Co.  was  in- 
corporated under  the  laws  of  the  State  of  Nevada 
with  its  principal  place  of  business  at  Galconda, 
Nevada,  and  if  it  exists  at  all  is  a  citizen  of  the 
State  of  Nevada.  The  defendants  Nutting  and  Lee, 
individually  and  as  trustees,  are  citizens  of  the  State 


*  Arabic  Numerals  in  parenthesis  refer  to  pages  of  the  Transcript 
of  Record. 

**  The  parties  will  be  referred  to  as  plaintiffs  and  defendants  in  this 
brief. 
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of  California.  The  defendant  Macomber  is  a  citizen 
of  the  State  of  California.  The  defendants  Quong, 
Sin,  Toon,  Jang  (or  Jong),  and  Zignego  are  citizens 
of  the  State  of  California. 

The  amount  here  in  controversy,  exclusive  of  in- 
terest and  costs,  exceeds  the  sum  of  Three  Thousand 
Dollars  ($3000.00). 

The  District  Court's  jurisdiction  in  the  action  was 
based  on  Title  28,  U.S.C.A.,  Sections  1332  and  1655. 
This  Court  has  jurisdiction  to  determine  this  appeal 
under  Title  28,  U.S.C.A.,  Section  1291,  and  Rule  73, 
Federal  Rules  of  Civil  Procedure. 

II 

STATEMENT  OF  THE  CASE 
The  facts  in  this  case  show  that  on  or  about  De- 
cember 31,  1948,  the  defendants  A.  E.  Corbari  and 
Marie  Corbari  made,  executed  and  delivered  to  plain- 
tiffs' decedent  their  promissory  note  in  the  amount 
of  $15,041.34  (Tr.  page  8),  which  amount  with  in- 
terest, except  a  payment  of  $750.00  remains  due, 
owing  and  unpaid  (146). 

Thereafter,  on  or  about  the  22nd  day  of  February, 
1950,  A.  E.  Corbari  agreed  with  the  plaintiffs  that 
he  would  assign  to  plaintiffs  as  security  for  the  pay- 
ment of  said  note  all  of  his  interest  in  the  Diamond 
S.  Ranch  Company,  in  which  he  owned  310  of  1572.1 
shares  outstanding  (69).  Following  this  agreement 
to  assign,  specifically  on  the  7th  day  of  September, 
1950,  the  directors  of  the  Diamond  S.  Ranch  Com- 
pany, with  the  aid  of  Forrest  Macomber,  their  at- 
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torney,  effected  a  voluntary  dissolution  of  the  Dia- 
mond S  Ranch  Company  under  the  laws  of  the  State 
of  Nevada  (72,  and  Pre-trial  Exhibit  No.  8).  There- 
after, on  October  31,  1950,  A.  E.  Corbari  and  Marie 
Corbari  executed  formal  assignment  (84  and  85)  of 
all  their  right,  title  and  interest  in  and  to  the  assets 
of  the  Diamond  S.  Ranch  Company,  then  dissolved, 
to  plaintiffs. 

Following  the  voluntary  dissolution  of  the  Diamond 
S.  Ranch  Company  on  September  7,  1950,  the  direc- 
tors of  the  company,  trustees  under  the  statutes  of 
Nevada,  did  not  wind  up  the  affairs  of  the  corpora- 
tion and  distribute  the  assets  as  required  to  do  by 
the  laws  of  Nevada.  Instead,  they  operated  the  cor- 
poration exactly  as  theretofore  and  continued  to  do 
so  until  the  charter  was  attempted  to  be  revived  in 
December,  1951  (72),  without  recognizing  any  in- 
terest in  Corbari  or  in  these  plaintiffs. 

Other  pertinent  facts  are  that  on  January  4,  1949, 
Corbari  delivered  to  the  Bank  of  America  his  310 
shares  of  stock  in  the  Diamond  S.  Ranch  Company, 
a  Nevada  corporation,  endorsed  in  blank  (Pre-trial 
Exhibit  No.  1),  as  security  for  the  payment  of  an  ob- 
ligation to  the  Bank,  and  at  the  same  time  executed 
a  general  pledge  agreement  to  the  Bank  (106,  107, 
108).  On  September  18,  1950,  this  pledge  agreement 
was  replaced  with  a  new  pledge  executed  by  Corbari 
to  the  Bank  of  America  (108  and  Pre-trial  Exhibit 
2),  to  secure  the  obligation  owing  to  the  Bank  of 
America  covered  by  the  first  pledge,  and  to  further 
secure  obligations  owing  to  one  Zignego  and  attorney 
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Macomber.  This  second  pledge  was  executed  subse- 
quent to  the  agreement  to  assign  to  Smeed  of  Feb- 
ruary 22,  1950,  and  subsequent  to  the  dissolution 
of  the  corporation.  Thereafter,  on  October  17,  1950, 
the  Bank  of  America  sold  to  the  defendant  Sam  Wah- 
you  Corbari's  note  (48,  70,  and  126)  and  the  Sep- 
tember 18,  1950,  pledge  (106),  in  consideration  of  the 
payment  by  Wahyou  of  the  balance  due  on  Corbari's 
note  to  the  Bank  in  the  amount  of  $5000.00,  plus 
interest.  On  February  9,  1951,  Forrest  Macomber, 
acting  as  attorney  for  Corbari  and  at  the  same  time 
being  the  legally  retained  counsel  for  the  Diamond 
S.  Ranch  Co.  and  for  Sam  Wahyou  personally,  wrote 
plaintiffs,  offering  to  settle  the  obligation  due  them  and 
secured  by  the  assignment,  for  the  sum  of  $5000.00 
(page  99),  which  offer  was  rejected.  On  March  27, 
1951,  plaintiffs'  assignment  of  October  31,  1950,  was 
recorded  among  the  land  records  of  Humboldt  County, 
Nevada,  the  county  in  which  the  real  property  assets 
of  Diamond  S  Ranch  Co.  are  located  (12). 

On  May  14,  1951  (Pre-trial  Exhibit  No.  4),  the 
defendant  Sam  Wahyou  signed  a  notice  of  sale  of  the 
stock  of  the  Diamond  S.  Ranch  Co.  previously  held 
by  Corbari,  to  take  place  on  May  21,  1951,  and  in  that 
notice  recited  that  the  sale  was  for  the  purpose  of 
foreclosing  a  July  10,  1950,  pledge  of  Corbari  to  the 
Bank  of  America  which  Wahyou  had  acquired.  It 
should  be  here  noted  that  the  pledge  referred  to  in 
the  notice  of  sale  can  only  be  the  second  pledge 
agreement  dated  September  18, 1950  (Pre-trial  Exhibit 
No.  2),  and  it  should  be  further  noted  in  that  agree- 
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ment  that  the  date  of  July  10,  1950,  is  the  date  of 
the  note  being  secured  by  the  pledge,  whereas  the 
date  of  September  18,  1950,  is  the  actual  date  of  the 
pledge. 

On  May  21,  1951,  the  sale  of  the  stock  was  made  to 
one  Gordon  J.  Aulik,  an  associate  of  Forrest  Mac- 
omber,  acting  for  and  on  behalf  of  Sam  Wahyou 
(107).  The  sale  was  conducted  by  Forrest  Macomber, 
the  attorney  for  Sam  Wahyou,  Corbari,  and  the  Dia- 
mond S.  Ranch  Co.  Plaintiffs  received  no  notice  of 
this  sale. 

Following  all  of  the  transactions  hereinbefore  set 
forth,  on  October  10,  1951,  the  stockholders  of  the 
Diamond  S  Ranch  Company  executed  Appointment  of 
Agent  to  revive  the  corporation,  appointing  Wahyou, 
Nutting  and  Lee  as  such  agents  (Pre-trial  Exhibit 
9).  This  instrument  recited  that  defendants  Wahyou, 
Nutting,  Lee,  Jang,  Quong,  Sin  and  Toon  were  holders 
of  all  of  the  stock  and  that  Wahyou  owned  631  shares. 
It  should  be  noted  that  at  dissolution  Wahyou 
owned  321  shares,  the  difference  being  the  Corbari 
stock. 

On  October  10,  1951,  said  agents  executed  under 
oath  a  Certificate  of  Revival  or  Renewal  (Pre-trial 
Exhibit  9),  in  which  it  was  stated  that  the  corpora- 
tion had  been  carrying  on  its  business  since  the  date 
of  its  dissolution.  On  December  7,  1951,  the  certifi- 
cate was  filed  with  the  Secretary  of  State  of  the  State 
of  Nevada  (Pre-trial  Exhibit  9),  and  on  April  4, 
1952,  the  Secretary  of  State  issued  his  certificate  of 
renewal  (Pre-trial  Exhibit  9). 
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Ill 
SPECIFICATION  OF  ERRORS 

1.  The  lower  court  erred  in  finding  as  a  matter  of 
fact  that  there  was  no  endorsement  or  delivery  of 
the  Corbari  stock  certificates  to  Lord,  following  the 
execution  of  the  Corbari  assignment,  in  that  at  the 
time  of  the  execution  of  the  assignment  the  Diamond 
S  Ranch  Co,,  was  in  dissolution  and  the  certificates 
of  stock  of  the  dissolved  corporation  were  no  longer 
evidence  of  ownership  in  said  dissolved  corporation. 

2.  The  lower  court  erred  in  finding  as  a  matter 
of  fact  that  on  December  7,  1951,  the  date  on  which 
the  Diamond  S.  Ranch  Co.  filed  a  Certificate  of 
Corporate  Revival,  the  defendant  Wahyou  then 
owned  the  Corbari  stock,  in  that  Wahyou  could  not 
have  acquired  ownership  of  the  Corbari  stock  by 
purchase  at  a  foreclosure  sale  during  the  period  of 
corporate  dissolution. 

3.  The  lower  court  erred  in  not  finding  as  a  fact 
that  throughout  the  period  of  corporate  dissolution 
the  defendant  Wahyou  was  a  trustee  of  the  assets  of 
the  corporation,  and  that  his  purported  purchase  of 
the  Corbari  stock  during  dissolution  and  his  sub- 
sequent assertion  of  ownership  and  control  of  said 
stock  constituted  a  conversion  to  himself  of  the  as- 
sets of  said  corporation  which  he  was  bound  to  hold  in 
trust  for  the  stockholders  and  their  assignees. 

4.  The  lower  court  erred  in  finding  as  a  fact  that 
the  defendant  Wahyou  lawfully  acquired  the  Corbari 
stock,  and  that  all  legal  requirements  were  observed 
in  the  dissolution  and  revival  of  the  corporation. 
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5.  The  lower  court  erred  in  finding  that  the  plain- 
tiffs were  on  notice  and  should  have  questioned  the 
status  of  the  Corbari  stock,  in  that  at  the  time  the 
assignment  was  executed  the  corporation  was  in  dis- 
solution and  the  title  to  all  of  the  property  was  in 
the  trustees  for  the  benefit  of  the  former  stock- 
holders, assignees  and  creditors. 

6.  The  lower  court  erred  in  finding  that  Wahyou 
had  no  knowledge  of  the  assignment  at  the  time  he 
purchased  the  stock  certificates  at  foreclosure,  in 
that  the  Smeed  assignment  was  a  matter  of  record 
in  Humboldt  County,  Nevada,  the  situs  of  the  ranch 
property,  and  Wahyou,  as  trustee  of  the  dissolved 
corporation,  had  constructive  notice,  at  least,  of  the 
assignment. 

7.  The  lower  court  erred  in  not  finding  as  a  fact 
that  Wahyou  and  Corbari  conspired,  by  and  through 
their  joint  attorney,  Macomber,  to  defraud  plaintiffs. 

8.  The  lower  court  erred  in  granting  the  Motion 
for  Summary  Judgment  of  defendants  as  to  the 
Second,  Third  and  Fourth  Counts  of  the  amended 
complaint. 

9.  The  lower  court  erred  in  failing  to  grant  plain- 
tiffs' Motion  for  Summary  Judgment  as  to  the  Sec- 
ond, Third  and  Fourth  Counts  of  the  amended  com- 
plaint. 

IV 
ARGUMENT 
1.    A  summary  judgment  should  be  rendered  if  the 
pleadings,   depositions,   admissions   and   proceedings 
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heretofore  had  in  the  action  show  that  there  is  no  genu- 
ine issue  as  to  any  material  fact  and  that  the  moving 
party  is  entitled  to  a  judgment  as  a  matter  of  law. 
Rule  56,  Federal  Rules  of  Civil  Procedure 
3  Moore's  Federal  Practice,  3171,  et  seq,  Sum- 
mary Judgment,  Chapter  56 
2.    The  attempted  revival  of  this  corporation  was 
invalid  and  without  legal  effect  as  to  these  plaintiffs, 
and  as  far  as  they  are  concerned,  the  Diamond-S 
Ranch  Co.  is  now  and  ever  since  dissolution  has  been 
without  corporate  existence. 

(A)  When  this  corporation  voluntarily  dissolved, 
its  assets  became  the  property  of  its  stockholders  as 
tenants  in  common  and  it  had  no  right  to  continue 
business  as  a  corporation  except  to  wind  up  its  af- 
fairs. The  statute  expressly  forbid  it  to  do  so. 

The  pertinent  parts  of  the  Nevada  statute  sup- 
porting this  proposition  are  as  follows:  (Emphasis 
supplied) 

"Sec.  1664.  Expired,  Dissolved,  Corporations 
Remain  Bodies  Corporate  Three  Years  for  Cer- 
tain Purposes. 

"Sec.  65.  All  corporations,  whether  they  expire 
by  their  own  limitation,  or  are  otherwise  dis- 
solved, shall  nevertheless  for  the  term  of  three 
years  from  such  expiration  or  dissolution  be  con- 
tinued as  bodies  corporate  for  the  purpose  of 
prosecuting  and  defending  suits  by  or  against 
them,  and  of  enabling  them  gradually  to  settle 
and  close  their  business,  to  dispose  of  and  convey 
their  property,  and  to  divide  their  capital  stock, 
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but  not  for  the  purpose  of  continuing  busi- 
ness for  which  said  corporation  shall  have  been 
established." 

"Sec.  1665.  Directors,  as  Trustees,  to  Settle  Af- 
fairs of  Dissolved  or  Expired  Corporations;  Dis- 
senting Stockholders'  Rights. 

"Sec.  66.  Upon  the  dissolution  of  any  cor- 
poration under  the  provisions  of  section  64  of 
this  act,  or  upon  the  expiration  of  the  period  of 
its  corporate  existence,  limited  by  its  certificate 
or  articles  of  incorporation,  the  directors  shall 
be  trustees  thereof,  with  full  power  to  settle  the 
affairs,  collect  the  outstanding  debts,  sell,  and 
convey  the  property,  real  and  personal,  and  di- 
vide the  moneys  and  other  property  among  the 
stockholders,  after  paying  or  adequately  provid- 
ing for  the  payment  of  its  liabilities  and  obliga- 
tions; *  *  *." 

*  *  * 

"Sec.  1667.  Powers  of  Court  in  Event  of  Dissolu- 
tion or  Expiration  of  Corporate  Existence. 

"Sec.  68.  When  any  corporation  organized 
under  this  chapter  shall  be  dissolved  or  cease  to 
exist  in  any  manner  whatever,  the  district  court, 
on  application  of  any  creditor  or  stockholder  of 
such  corporation,  at  any  time,  may  either  con- 
tinue such  directors,  trustees  as  aforesaid,  or 
appoint  one  or  more  persons  to  be  receivers  of 
and  for  such  corporation,  to  take  charge  of  the 
estate   and  effects  thereof,   and   to   collect   the 
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debts  and  property  due  and  belonging  to  the  com- 
pany, with  power  to  prosecute  and  defend,  in  the 
name  of  the  corporation,  or  otherwise,  all  such 
suits  as  may  be  necessary  or  proper  for  the  pur- 
poses aforesaid,  and  to  appoint  an  agent  or 
agents  under  them,  and  to  do  all  other  acts  which 
might  be  done  by  such  corporation,  if  in  being, 
that  may  be  necessary  for  the  final  settlement  of 
the  unfinished  business  of  the  corporation;  and 
the  powers  of  said  trustees  or  receivers  may  be 
continued  as  long  as  the  district  court  shall  think 
necessary  for  the  purposes  aforesaid." 

13  Am.  Jur.,  Corporations,  Sec.  1352,  page  1198, 

note  9. 
47  A.L.R.  1359,  1360,  Note  17 
97  A.L.R.  479  and  480. 

"A  dissolution  of  a  private  corporation  entirely 
changes  the  character  of  the  property  interest 
of  its  stockholders.  It  destroys  their  stock  as  such 
and  under  the  modern  equitable  view  substitutes 
the  thing  which  their  stock  represented — that  is, 
an  interest  in  the  corporate  property.  Indeed, 
there  is  ample  authority  for  the  doctrine  that  the 
stockholders  of  a  corporation,  when  its  existence 
ceases,  become  vested  with  a  legal  title  to  its 
property  as  tenants  in  common." 

13  Am.  Jur.,  Corporations, 
Sec.  1352,  page  1198 
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Supplemental  authorities : 

Re  Midwest  Athletic  Club  (CCA  7,  111.) 
161  Fed.  (2)  1005 

Re  Horse  Heaven  Irr.  District 

11  Wash.  (2d)  218 
118  P.  (2d)  972 

First  National  Bank  vs.  State  of  Maine 
284  U.S.  312 

76  L.  Ed.  313 
52  S.  Ct.  174 

77  A.L.R.  1401  (recognizing  rule) 

Pewabic  Mining  Co.  vs.  Mason 
145  U.  S.  349 
36  L.  Ed.  732 

12  S.  Ct.  887 

Stearns  Coal  &  Lumber  Co.  vs.  Van  Winkle 
(1915) 

137  CCA  314 

221  F.  590 

On  Den.  241  U.S.  670 
60  L.  Ed.  1230 
36  S.  Ct.  Rep.  554 

Service  &  Wright  Lumber  Co.  vs.  Sumpter 
Valley  Ry.  Co.  (1915) 
81  Ore.  32 
149  Pac.  531 

152  P.  262  (on  re-hearing) 
158  P.  175  (on  re-hearing) 
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(B)  The  vested  rights  of  the  stockholders  would 
be  impaired  if  the  Legislature  undertook  to  recreate 
a  corporation  after  legal  dissolution  without  the  con- 
sent of  a  former  stockholder  who  diligently  asserted 
his  rights.  This  is  prohibited  by  both  State  and  Fed- 
eral constitutions. 

Rossi  vs.  Caire 
186  Cal.  544 
199  Pac.  1042 

National  Surety  Co.  of  N.  Y.  vs.  Cobb 
66  F.  (2d)  323 

Hollingsworth  v.  Multa  Trina  Ditch  Co. 
51  F.  (2d)  649 

In  re  Booth's  Drug  Store,  Inc. 
19  F.  Supp.  95 

Trower  vs.  Stonebraker-Zea  Live  Stock  Co. 
17  F.  Supp.  687 

In  re  211  East  Delaware  Place  Bldg.  Corp. 
7  F.  Supp.  892 

Denman  vs.  Richardson 
284  Fed.  592 

(C)  When  this  corporation  continued  doing  busi- 
ness as  usual  and  in  defiance  of  the  express  provisions 
of  the  statute,  those  who  did  so  acted  as  partners. 
Its  directors  became  trustees  for  the  former  stock- 
holders and  dealt  with  the  assets  as  fiduciaries  of 
Corbari,  his  assignees,  and  the  other  stockholders. 
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Quoting  from  Nevada  Statutes : 

"Sec.  1669.    Trustees  or  Receivers  to  Distribute 
Funds  of  Corporation,  when. 

"Sec.  70.  The  said  trustees  or  receivers,  after 
payment  of  all  allowances,  expenses  and  costs, 
and  the  satisfaction  of  all  special  and  general 
liens  upon  the  funds  of  the  corporation  to  the 
extent  of  their  lawful  priority,  shall  pay  the 
other  debts  due  from  the  corporation,  if  the 
funds  in  their  hands  shall  be  sufficient  therefor, 
and  if  not,  they  shall  distribute  the  same  ratably 
among  all  the  creditors  who  shall  prove  their 
debts  in  the  manner  that  shall  be  directed  by  an 
order  or  decree  of  the  court  for  that  purpose; 
and  if  there  shall  be  any  balance  remaining  after 
the  payment  of  such  debts  and  necessary  ex- 
penses (or  the  making  of  adequate  provision  there- 
for), they  shall  distribute  and  pay  the  same  to 
and  among  those  who  shall  be  justly  entitled  there- 
to^ as  having  been  stockholders  of  the  corporation 
or  their  legal  representatives." 

Trustees  have  no  legal  title  to  assets  of  the  dis- 
solved corporation,  such  title  vested  in  stockholders. 
Trustees  have  possession  with  power  of  sale  and 
when  debts  are  paid  stockholders  have  right  to 
possession. 

Wells  Fargo  Bank  &  Union  Tr.  Co.  vs. 
Blair  (1928) 

58  App.  D.  C.  160 

26  Fed.  (2d)  532 
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Rossi  vs.  Caire 
186  Cal.  544 
199  Pac.  1042 

The  general  effect  of  statutes  designating  or  pro- 
viding for  the  appointment  of  trustees  for  dissolved 
corporations  is  to  constitute  the  property  and  rights 
of  the  dissolved  corporation  a  trust  fund  to  be  ad- 
ministered by  the  trustees  for  the  purposes  specified 
by  the  legislature. 

13  Am.  Jur.,  Sec.  1359,  page  1202 
Anno.  47  A.L.R.  1356, 1357, 1358 
Supplemental  in  97  A.L.R.  486 

The  duty  of  these  trustees  is  to  dispose  of  the  com- 
pany's property,  collect  all  its  credits,  pay  its  debts, 
and  distribute  the  balance  among  the  stockholders. 

19  C.  J.S.,  page  1511,  note  12 
Stuart  vs.  Chaney 
71  Colo.  279 
206  Pac.  386 
242  Pac.  638 
78  Colo.  421 

In  Bacon  vs.  Robertson  (1855)  18  How.  480,  15  L. 
Ed.  499,  503,  504,  the  Supreme  Court  held  that  the 
rights  of  a  stockholder  in  a  dissolved  corporation 
are  not  inferior  to  those  of  creditors,  and  that  a 
trustee's  duties  are  to  maintain  their  (stockholders) 
rights  to  consult  their  advantage,  citing  Willison  vs. 
Watkins  (1830),  3  Pet.  (U.S.)  43,  7  L.  Ed.  596,  and 
Willis  Trustees,  125,  172,  173. 
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(D)  The  dissolved  corporation  being  in  the  na- 
ture of  a  partnership,  having  no  stockholders  or  di- 
rectors and  being  under  a  statutory  inhibition  to  do 
any  business  except  to  wind  up  its  affairs,  there  was 
no  power  in  the  former  stockholders  and  directors 
to  hold  meetings  authorizing  instruments  of  revival, 
no  power  to  do  the  business  necessary  to  a  revival, 
and  no  right  to  apply  for  the  same;  the  issuance  of 
the  certificate  of  revival  by  the  Secretary  of  State 
was  invalid  and  without  authority  of  law  and  there 
has  never  been  any  revival  of  this  corporation. 

"Sec.  1692.  Renewal  or  Revival  of  Corporate 
Charter;  Procedure  to  Accomplish. 

"Sec.  93.  Any  corporation  heretofore,  or  now, 
existing  under  the  laws  of  this  state  may  at  any 
time  procure  a  renewal  or  revival  of  its  charter 
for  any  period,  together  with  all  the  rights, 
franchises,  privileges  and  immunities,  and  sub- 
ject to  all  its  existing  and  pre-existing  debts,  du- 
ties, and  liabilities  secured  or  imposed  by  its 
original  charter  and  amendments  thereto,  or  ex- 
isting charter,  by  filing  a  certificate  with  the  sec- 
retary of  state,  which  certificate  shall  set  forth : 

*     *     * 

"5.  That  the  corporation  desiring  to  renew 
or  revive,  and  so  renewing  or  reviving,  its  char- 
ter is,  or  has  been,  duly  organized  and  carrying 
on  the  business  authorized  by  its  existing  or 
original  charter  and  amendments  thereto,  and 
desires  to  renew  or  continue  through  revival  its 
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existence  under  and  pursuant  to  and  subject  to 
the  provisions  of  this  act." 

It  will  be  observed  that  a  jurisdictional  require- 
ment to  revival  is  the  certificate  that  the  corporation 
has  been  "duly  carrying  on  the  business  authorized 
by  its  charter;"  and  that  it  was  impossible  for  this 
corporation  to  duly  carry  on  the  business  authorized 
by  its  charter  after  dissolution  because  of  the  prohibi- 
tion provided  by  law. 

Apart  from  statutes  extending  the  existence  of,  or 
conferring  powers  upon,  corporations  for  the  purpose 
of  winding  up  their  affairs,  the  dissolution  of  a  cor- 
poration implies  the  termination  of  its  existence  and 
its  utter  extinction  and  obliteration  as  an  entity  or 
body  in  favor  of  which  obligations  exist  or  accrue  or 
upon  which  liabilities  may  be  imposed. 

13  Am.  Jur.,  Corporations,  Sec.  1342,  page  1191 

Oklahoma  Natural  Gas  Co.  vs.  Oklahoma 
273  U.  S.  257 
71  L.  Ed.  634 
47  S.  Ct.  391 

First  National  Bank  of  Selma  vs.  Colby 
(Attachment  dissolved) 

21  Wall  (U.  S.)  609 

22  L.  Ed.  687 

G.  M.  Standifer  Const.  Co.  vs.  Com.  of  I.R. 
(CCA  9) 
78  Fed.  (2d)  285 
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In  the  Oklahoma  Gas  Co.  case,  supra,  the  Supreme 
Court  held  that  an  action  against  a  dissolved  corpora- 
tion abated  with  dissolution.  It  is  well  settled  that  at 
common  law  "a  corporation  is  dissolved  as  if  it  did  not 
exist,  and  the  result  of  the  dissolution  cannot  be 
distinguished  from  the  death  of  a  natural  person  in 
its  effect. 

"But  corporations  exist  for  specific  purposes,  and 
only  by  legislative  act,  so  that  if  the  life  of  the  cor- 
poration is  to  continue  even  only  for  litigating  pur- 
poses it  is  necessary  that  there  be  some  statutory  au- 
thority for  the  prolongation." 

During  the  extension  allowed  by  statute  a  corpora- 
tion 

"has  no  power  to  borrow  money  or  continue 
its  ordinary  business,  except  for  the  purpose  of 
winding  up  its  affairs;  and  it  has  no  power  to 
form  a  new  company  or  amend  its  articles  of 
incorporation." 

13  Am.  Jur.,  Corporations,  Sec.  1366,  p.  1207 
Anno.  47  A.L.R.  1548 
97  A.L.R.  496 

During  the  period  of  statutory  extension  of  life  of  a 
dissolved  corporation  it  is  not  authorized  to  continue 
the  business  for  which  it  was  established  nor  to  en- 
gage in  any  new  business  transactions. 

16  Fletcher,  Penn.  Ed.,  Sec.  8170,  page  937 

U.  S.  vs.  Bates  Valve  Bag  Corp.  39  Fed  (2d)  162 

In  re  Int'l.  Sugar  Feed  Co.  23  F.  Supp.  197 
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At  page  200  of  this  latter  case,  in  discussing  the 
right  of  a  dissolved  corporation  to  file  a  petition  in 
voluntary  bankruptcy  and  the  effect  of  a  continuation 
statute  similar  to  ours : 

"Moreover  an  extinct  corporation  can  hardly  be 
revived  as  provided  in  Section  56.  That  provision 
imports  something  of  continued  corporate  en- 
tity." 

During  the  period  of  extension  a  corporation  has 
no  power  to  form  a  new  corporation  or  amend  its 
articles  of  incorporation. 

13  Am.  Jur.  Sec.  1366 

47  A.L.R.  1548,  citing:  No  power  to  form  new 
corporation:  Mason  vs.  Pewabic  Min.  Co. 
(1885;  C.C.)  25  F.  882,  affirmed  in  (1890)  133 
U.  S.  50,  33  L.  Ed.  524,  10  Sup.  Ct.  Rep.  234, 
and  see  Greenwood  vs.  Union  Freight  R.  Co. 
(1881),  105  U.S.  13,  26  L.  Ed.  961,  holding  it 
can  originate  no  new  transactions  dependent 
upon  its  charter. 

Where  corporation  had  ceased  to  exist  no  corporate 
powers  could  be  exercised  by  it  except  the  winding 
up  of  its  affairs. 

James  vs.  Unknown  Trustees  (Okla.) 
220  Pac.  (2d)  831 

Rossi  vs.  Caire 
199  Pac.  1042 
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Holding  of  a  meeting  of  members  after  dissolution 
held  to  be  invalid. 

47  A.L.R.  1376 

Butler  vs.  Beach  (1909) 
82  Conn.  417 

74  Atl.  748 

Institution  of  statutory  proceedings  for  extension  of 
corporate  existence  held  to  be  invalid  where  taken 
after  dissolution. 

Merges  vs.  Altenbrand  (1912) 
45  Mont.  355 
123  Pac.  21 

Rossi  vs.  Caire 
199  Pac.  1042 

3.  Whatever  may  have  been  the  legal  effect  of  the 
effort  of  this  company  to  revive  its  corporate  exist- 
ence, the  revival  statute  cannot  give  validity  to  in- 
valid acts  done  during  dissolution  nor  can  it  deprive 
these  plaintiffs  of  rights  acquired  from  Corbari,  a 
tenant  in  common  with  the  other  stockholders  during 
the  period  of  dissolution. 

Beeler  &  Campbell  Supply  Co.  vs.  Warren 
151  Kan.  755 
100  Pac.  (2d)  700 

4.  Curative  statutes  are  necessarily  retrospective 
in  character  and  may  be  enacted  by  legislature  to 
validate  any  proceeding  which  it  might  have  author- 
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ized  in  advance  or  have  dispensed  with  altogether, 
provided  such  legislation  does  not  impair  vested 
rights  but  only  confirms  rights  already  existing. 

Beeler  &  Campbell  Supply  Co.  vs.  Warren 
151  Kan.  755 
100  Pac.  (2d)  700 

16  CJS,  Constitutional  Law,  Sec.  422,  page  875. 
11  Am.  Jur.,  pages  1208-9 

5.  The  purchase  of  the  pledged  stock  by  defend- 
ant Wahyou  at  foreclosure  and  sale  did  not  operate 
to  deprive  plaintiffs  of  their  interest  in  the  corporate 
assets  acquired  by  virtue  of  the  assignment  from 
Corbari. 

(A)  The  transferrable  character  of  stock  is  de- 
stroyed by  dissolution.  Wahyou,  at  most,  acquired 
only  an  equitable  interest  in  Corbari's  share  of  the 
assets  of  the  Diamond-S  Ranch  Co.  Note  the  fact  that 
the  pledge  was  made  during  dissolution. 

Hollingsworth  vs.  Ditch  Co.   (CCA10,  1931) 
51  Fed.  (2d)  649 

In  this  case  the  plaintiff  had  purchased  at  a 
sheriff's  sale  certain  certificates  of  stock  in  the  de- 
fendant corporation.  Prior  to  her  purchase,  the  cor- 
poration had  been  dissolved.  Plaintiff  asked  to  be 
adjudged  the  owner  of  the  shares  purchased  at  the 
sheriff's  sale  and  prayed  further  that  the  trustees  of 
the  corporation  be  ordered  to  convey  to  her  her  pro- 
portionate interest  in  the  assets  of  the  corporation. 
Holding  that  the  plaintiff  did  not  become  a  stock- 
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holder  of  the  Ditch  Company  by  virtue  of  purchasing 
the  shares  of  stock  at  the  sheriff's  sale,  the  court 
quoted  Morowitz  on  Private  Corporations  (2d.  ed.), 
Sec.  168,  as  stating  the  applicable  rule  as  follows: 

"The  right  of  a  stockholder  to  transfer  his 
shares  necessarily  ceases  upon  a  dissolution  of 
the  corporation;  for  after  a  dissolution,  the  con- 
tract of  membership  is  at  an  end,  and  no  further 
novation  is  possible.  The  interest  of  the  share- 
holder in  the  assets  of  a  corporation  after  its 
dissolution  is  a  purely  equitable  claim,  and  an  as- 
signment of  this  interest  will  be  recognized  only 
by  a  court  having  jurisdiction  in  equity." 

16  Fletcher  Cyclopedia   Corporations,   861,   Sec. 

8130: 

"Dissolution  terminates  the  personal,  but  not 
the  property,  rights  of  stockholders  *  *  *.  The 
relation  of  stockholders  in  an  expired  corpora- 
tion are  analogous  to  the  relations  of  partners." 

16  Fletcher   Cyclopedia   Corporations,   872,   Sec. 

8131: 

"The  transferrable  character  of  corporate  stock 
is  destroyed  by  dissolution,  and  an  attempted 
transfer  or  assignment  of  shares  of  stock  after 
the  corporation  has  been  dissolved  passes  no  legal 
title  and  does  not  make  the  purchaser  or  assignee 
a  stockholder." 

(B)     When    the    defendant    Wahyou    purchased 
Corbari's  stock  at  the  foreclosure  sale  he  did  so  at  a 
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time  when  the  corporation  was  dissolved  and  when 
he  occupied  the  position  of  a  trustee  and  was  in  a  fidu- 
ciary relationship  with  the  former  stockholders,  in- 
cluding Corbari  and  his  assignees.  In  purchasing  the 
stock  and  purporting  to  thus  extinguish  the  interest 
of  plaintiffs  in  and  to  Corbari's  share  of  the  assets 
of  the  corporation  the  defendant  Wahyou  violated 
his  fiduciary  duty  to  these  plaintiffs. 

Cal.  App,  1952,  Directors  of  a  corporation  bear  a 
fiduciary  relationship  to  the  stockholders  and  must 
administer  their  duties  for  the  common  benefit. 

Remillard  Brick  Co.  vs.  Remillard  Dandini  Co. 
241  Pac.  (2d)  66 
109  CA(2)  405 

Cal.  App.  1952.  A  director  of  a  corporation  while 
acting  in  a  fiduciary  capacity  would  not  unite  his  per- 
sonal and  representative  character  in  the  same  trans- 
action and  use  his  official  position  to  benefit  himself 
individually. 

Bernard  vs.  Shure 
245  Pac.  (2d)  370 
111  CA(2)  920 

Cal.  App.  1952.  Under  the  civil  code  there  is  a 
rebuttable  presumption  of  undue  influence  and  in- 
sufficient consideration  where  a  trustee  deals  with  his 
beneficiary.  The  code  includes  the  relationship  of 
attorney  and  client. 

Civil  Code,  Sec.  2235 
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McDonald  vs.  Hewlett 
228  P.  (2d)  83 
102  CA  (2d)  680 

Where  attorney  purchased  stock  which  was  affected 
with  a  trust  in  client's  favor  he  has  the  burden  of 
showing  that  the  purchase  was  fair  and  honest  and 
client  can  secure  return  without  proof  of  actual  fraud. 

Martin  vs.  Dixon 
49  Nev.  161 
241  Pac.  213 

Guardian  cannot  be  permitted  to  reap  any  personal 
benefit  from  the  estate  of  his  ward  other  than  com- 
pensation for  his  services. 

Anderson  vs.  Anderson 
54  Nev.  108 
7  Pac.  (2d)  814 

An  attorney  is  disqualified  for  acting  for  another 
interested  adversely  to  his  client. 

Gottwals  vs.  Rencher 
60  Nev.  35 
92  Pac.  (2d)  1000 
98  Pac.  (2d)  481 

(Cal.  1898)  Under  Civil  Code,  Sec.  2230,  Subd.  1, 
prohibiting  trustees  and  their  agents  from  taking 
part  in  any  transaction  concerning  the  trust,  adverse- 
ly to  the  interest  of  the  beneficiary,  sale  by  assignee 
of  an  insolvent  debtor  to  his  own  attorney  was  void 
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as  to  creditors  and  created  a  constructive  trust  in 
their  favor. 

Broder  vs.  Conklin 
53  Pac.  699 
121  Cal.  282 

(Cal.  1926)  One  in  a  fiduciary  relation  may  not 
act  in  both  individual  and  representative  capacity. 

In  re :  Parker's  Estate 
251  Pac.  907 
200  Cal.  132 
49  A.L.R.  1025 

Under  a  Missouri  statute  similar  to  ours  it  was  held 
that  the  trustees  of  a  dissolved  corporation  are  liable 
to  a  suit  by  the  stockholders  to  account,  and  court 
of  equity  had  jurisdiction  to  remove  them  from  office 
for  malfeasance  in  office,  or  any  betrayal  of  their 
trust. 

47  A.L.R.  1465 

In  Lauger  vs.  Fargo  Mercantile  Co.  (1921),  48  N.D. 
545,  186  N.  W.  104,  the  directors  of  an  expired  cor- 
poration who  had  formed  a  new  one  without  notify- 
ing the  plaintiff  stockholder  were  held  to  be  trustees 
for  the  stockholders  of  the  dissolved  corporation. 

It  is  a  broad  rule  followed  in  many  jurisdictions 
that  any  purchase  by  a  trustee  for  his  own  benefit 
of  an  outstanding  title,  claim  to,  or  interest  in,  the 
trust  property,  whether  at  a  judicial  execution,  fore- 
closure, private  or  other  sale  by,  or  brought  about 
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by,  another,  is  presumed  to  be  for,  and  inures  to  the 
benefit  of,  the  trust  estate  and  the  beneficiaries,  at 
their  election,  irrespective  of  actual  good  faith  or 
fraud  on  the  part  of  the  trustee. 

54  Am.  Jur.,  Trusts,  Sec.  458,  page  364 

Union  P.  R.  Co.  vs.  Durant 
95  U.  S.  576 
24  L.  Ed.  391 

Walden  vs.  Bodley 
14  Pet.  (U.S.)  156 
10  L.  Ed.  398 

Willison  vs.  Watkins 
3  Pet.  (U.S.)  43 
7  L.  Ed.  596 

Anno: 
77  A.L.R.  1515,  Sale  Brought  about  by  Another 
128  A.L.R.  918 

To  the  same  effect,  see  65  C.  J.,  Trusts,  Sec.  521,  P. 
656,  note. 

Farmers  Loan  Co.  vs.  San  Diego  Co. 
(CCSD  Cal.  1891) 
45  F.  518, 
527  and  528. 

North  Confidence  Mining  Co.  vs.  Fitch 
58  Cal.  App.  329 
208  Pac.  328 
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Palo  Alto  Assn.  vs.  First  National  Bank 
33  Cal.  App.  214 
164  Pac.  1123 

Highland  Park  Inv.  Co.  vs.  List  (1915) 
27  Cal.  App.  761 
151  Pac.  162 

Dean  vs.  Shingle  (1926) 
198  Cal.  652 
246  Pac.  1049 

Sims  vs.  Petaluma  Gas  &  Light  Co.  (1901) 
131  Cal.  656 
63  Pac.  1011 

Graves  vs.  Mono  Lake  Hydraulic  Mining  Co. 
(1889) 

81  Cal.  303 

22  Pac.  665,  670 

(C).  The  laws  of  the  State  of  California  place  a 
very  high  duty  upon  a  trustee  in  his  dealings  with  the 
corpus  of  a  trust. 

"Sec.  2224.  One  who  gains  a  thing  by  *  *  * 
the  violation  of  a  trust  is,  unless  he  has  some 
other  and  better  right  thereto,  an  involuntary 
trustee  of  the  thing  gained  for  the  benefit  of  the 
person  who  would  otherwise  have  had  it." 

"Sec.  2228.  Trustee's  obligation  to  good  faith. 
In  all  matters  connected  with  his  trust,  a  trustee 
is  bound  to  act  in  the  highest  good  faith  toward 
his  beneficiary,  and  may  not  obtain  any  advan- 
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tage  therein  over  the  latter  by  the  slightest  mis- 
representation, concealment,  threat,  or  adverse 
pressure  of  any  kind." 

"Sec.  2229.  Trustees  not  to  use  property  for 
his  own  profit.  A  trustee  may  not  use  or  deal 
with  the  trust  property  for  his  own  profit  or  for 
any  other  purpose  unconnected  with  the  trust, 
in  any  manner." 

"Sec.  2230.  Certain  transactions  forbidden. 
Neither  a  trustee  nor  any  of  his  agents  may  take 
part  in  any  transaction  concerning  the  trust  in 
which  he  or  anyone  for  whom  he  acts  as  agent 
has  an  interest,  present  or  contingent,  adverse 
to  that  of  his  beneficiary,  except  as  follows: 

"1.  When  the  beneficiary,  having  capacity  to 
contract,  with  a  full  knowledge  of  the  motives  of 
the  trustee,  and  of  all  other  facts  concerning  the 
transaction  which  might  affect  his  own  decision 
and  without  the  use  of  influence  on  the  part  of 
the  trustee  permits  him  to  do  so;" 

"Sec.  2231.  Trustee's  influence  not  to  be  used 
for  his  advantage.  A  trustee  may  not  use  the 
influence  which  his  position  gives  to  him  to  ob- 
tain any  advantage  from  his  beneficiary." 

"Sec.  2232.  "Trustee  not  to  assume  a  trust 
adverse  to  interest  of  beneficiary.  No  trustee,  so 
long  as  he  remains  in  the  trust,  may  undertake 
another  trust  adverse  in  its  nature  to  the  interest 
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of  his  beneficiary  in  the  subject  of  the  trust,  with- 
out the  consent  of  the  latter." 

"Sec.  2233.  To  disclose  adverse  interest.  If  a 
trustee  acquires  any  interest,  or  becomes  charged 
with  any  duty,  adverse  to  the  interests  of  his 
beneficiary  in  the  subject  of  the  trust,  he  must 
immediately  inform  the  latter  thereof,  and  may 
be  at  once  removed." 

"Sec.  2234.  "Trustee  guilty  of  fraud,  when. 
Every  violation  of  the  provisions  of  the  preceding 
sections  of  this  article  is  a  fraud  against  the  bene- 
ficiary of  a  trust." 

"Sec.  2235.  Presumption  against  Trustee.  All 
transactions  between  a  trustee  and  his  benefi- 
ciary denying  the  existence  of  the  trust,  or  while 
the  influence  acquired  by  the  trustee  remains, 
by  which  he  obtains  any  advantage  from  his  bene- 
ficiary, are  presumed  to  be  interested  into  by  the 
latter  without  sufficient  consideration,  and  under 
undue  influence." 

"Sec.  2237.  Measure  of  liability  for  breach  of 
trust.  A  trustee  who  uses  or  disposes  of  the 
trust  property  contrary  to  section  two  thousand 
two  hundred  and  twenty-nine,  may,  at  the  option 
of  the  beneficiary,  be  required  to  account  for  all 
profits  so  made,  or  to  pay  the  value  of  its  use, 
and,  if  he  has  disposed  thereof,  to  replace  it,  with 
its  fruits,  or  to  account  for  the  proceeds  with 
interest." 
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V 
CONCLUSION 

While  the  chronology  of  events  in  this  case  is 
somewhat  complex,  the  position  of  plaintiffs  and  the 
theory  upon  which  they  assert  their  right  to  recover 
the  relief  prayed  is  very  simple.  Plaintiffs  believe, 
first,  that  the  purported  renewal  or  revival  of  the 
Diamond-S  Ranch  Company,  as  a  corporation,  did  not 
vitiate  the  assignment  given  to  plaintiffs  by  Corbari 
during  dissolution,  and  second,  the  sale  and  purchase 
on  foreclosure  of  the  shares  of  stock  of  Corbari  by 
defendant  Sam  Wahyou  does  not  operate 'to  exclude 
plaintiffs  from  participating  in  Corbari's  share  of 
the  assets  of  the  Diamond-S  Ranch  Company  for  the 
reason  that  the  defendant,  Sam  Wahyou,  at  the  time 
he  purchased  the  stock  on  foreclosure  was  a  trustee 
of  the  assets  of  the  corporation  by  reason  of  being  a 
director  of  the  dissolved  company  and  was  therefore 
in  a  fiduciary  relationship  with  Corbari  and  with 
Corbari's  assignees,  plaintiffs  in  this  case.  Whether 
Wahyou  knew  of  the  assignment  at  the  time  he  pur- 
chased the  stock  or  later  learned  of  it,  he  is  now 
and  at  all  times  has  been  in  a  fiduciary  position  as  a 
trustee  and  along  with  the  other  trustees  of  defend- 
ant corporation  is  liable  to  account  to  these  plaintiffs 
for  their  equitable  share  of  the  assets  of  the  com- 
pany. Moreover,  Wahyou  purchased  the  Corbari 
stock  under  color  of  foreclosing  a  pledge  which  had 
been  made  after  dissolution.  There  is  grave  doubt  if 
he  acquired  anything  by  the  transaction. 

The  pattern  of  conduct  employed  by  defendants  in 
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this  case  and  carried  out  under  the  careful  guidance 
of  their  mutual  attorney,  Forrest  Macomber,  was  ob- 
viously designed  and  contrived  for  the  specific  pur- 
pose of  depriving  the  Smeed  Estate  of  its  rightful 
share  in  the  assets  of  the  company.  A  somewhat 
parallel  course  of  conduct  came  to  the  attention  of 
Justice  Cardoza  when  he  delivered  the  opinion  of  the 
United  States  Supreme  Court  in  Buffum  vs.  Peter 
Barceloux  Co.,  77  L.  Ed.  1140,  289  U.  S.  227.  There, 
in  April,  1926,  Henry  Barceloux  owned  2500  shares  of 
the  Peter  Barceloux  Co.,  having  a  book  value  of  over 
$90,000.00  and  an  actual  value  of  over  $94,000.00,  but 
not  traded  in  and  having  no  current  market  value.  One 
Freeman  had  a  judgment  against  Henry  Barceloux  for 
$50,000.00  and  wanted  his  money.  On  April  27,  1926, 
Henry  Barceloux  pledged  2499  shares  of  his  stock  to 
the  corporation  to  secure  a  pre-existing  indebtedness  in 
the  amount  of  about  $33,000.00.  In  June,  1926,  Free- 
man became  insistent  for  his  money  or  for  security 
and  was  given  an  assignment  of  Henry  Barceloux's 
equity  in  the  shares  of  stock  previously  pledged  to  the 
corporation.  A  few  days  later  the  corporation  can- 
celled Henry  Barceloux's  certificates  for  2499  shares 
and  took  out  a  new  certificate  in  a  new  name  as 
pledgee.  On  August  26,  1926,  there  was,  in  the  words 
of  Justice  Cardoza,  "a  gesture  of  a  public  sale.  A 
printed  notice  had  been  posted  on  a  telegraph  pole  and 
perhaps  elsewhere.  There  was  no  other  notice  to  Free- 
man or  to  anyone  else."  The  corporation  bid  the  stock 
in  at  the  sale  for  the  amount  of  its  claim  against 
Henry    Barceloux,    plus    a    fee    for    its    attorney. 
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Henry  Barceloux  then  disposed  of  all  of  his  remaining 
property  and  became  bankrupt.  The  trustee  in  bank- 
ruptcy then  brought  suit  to  recover  from  the  Peter 
Barceloux  Co.  the  value  of  the  property  pledged  by 
Henry  Barceloux  on  the  theory  that  the  pledge  was 
made  with  fraudulent  intent.  Justice  Cardoza  held 
the  transfer  arising  out  of  the  pledge,  public  sale,  and 
purchase  by  the  corporation,  to  have  been  a  transfer 
in  fraud  of  creditors,  and  said: 

"The  pledge  was  a  step  in  a  general  plan  which 
must  be  viewed  as  a  whole  with  all  its  composite 
implications  (citing  cases).  The  principal  assets 
of  the  debtor  were  his  certificates  of  stock  in  the 
family  corporation.  There  was  to  be  a  delivery 
of  these  certificates  as  security  for  an  indebted- 
ness much  less  than  the  value  of  the  collateral  de- 
posited. There  was  to  be  a  delivery  of  other  se- 
curity to  make  sure  that  all  the  assets  of  the 
debtor,  not  otherwise  encumbered,  would  be  with- 
in the  control  of  the  pledgee.  There  was  to  be  a 
sale  so  secret  that  none  of  the  creditors  would  be 
likely  to  know  anything  about  it,  with  the  result 
that  other  bids  would  be  forestalled,  and  embar- 
rassing inquiries  as  to  preferences  averted  *  *  *. 
The  unconscionable  sale  is  not  to  be  viewed  in 
isolation,  as  something  disconnected  from  the 
pledge,  an  accident  or  afterthought.  It  was  the 
fruit  for  which  the  seed  was  planted,  or  so  the 
trier  of  the  facts  might  look  at  it." 
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See  also : 

54  Am.  Jur.,  Trusts,  Sec.  453 
Anno.  1  A.L.R.  747 
Anno.  132  A.L.R.  265 

In  North  Confidence  Mining,  etc.  Co.  vs.  Fitch,  et 
al,  58  Cal.  App.  329,  208  Pac.  328,  a  stockholder  brought 
action  to  cancel  a  note  and  mortgage  given  by  a  cor- 
poration to  defendant  Fitch,  assignee  of  defendant 
Chute.  The  note  and  mortgage  was  to  pay  a  claim, 
also  assigned  to  Fitch,  by  Chute,  for  amounts  ad- 
vanced by  Chute  as  officer  of  the  corporation.  The 
note  and  mortgage  had  been  authorized  by  the  cor- 
poration at  a  meeting  of  directors  at  which  five  of 
seven  directors  were  present.  Chute  himself  was  one 
of  the  five  and  the  attorney  for  Fitch  was  another. 
Four  constituted  a  quorum.  Lower  court  found  note 
to  be  partly  valid.  Both  plaintiff  and  defendants  ap- 
pealed. Appellate  court  reversed,  holding  note  and 
mortgage  was  totally  invalid,  holding  that  Chute  and 
Webster  were  both  disqualified  by  the  provisions  of 
Section  2230  of  the  California  Code;  and  that  direc- 
tors of  a  corporation  are  trustees  within  the  meaning 
of  that  section.    Citing,  besides  cases  listed  supra: 

San  Diego  vs.  Pacific  Beach  Co. 
112  Cal.  53 
44  Pac.  333 
33  L.R.A.  788 
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Schnittger  vs.  Old  Home  Consol.  Mining  Co. 

144  Cal.  603 
78  Pac.  9 

Smith  vs.  Pac.  Vinegar  &  Pickle  Works 

145  Cal.  352 
78  Pac.  550 

104  Am.  St.  Rep.  42 

In  the  case  at  bar  Forrest  Macomber  was  attorney 
for  the  corporation,  for  the  defendant  Wahyou,  and 
for  Corbari.  He  was  also  the  attorney  who  took  care 
of  the  details  of  the  sale  of  the  pledged  stock  to 
Wayhou.  At  the  time  of  the  sale  to  Wahyou  he  knew 
of  the  assignment  to  Smeed  by  Corbari,  and  that  the 
corporation  was  in  dissolution ;  he  knew  that  the  debt 
to  Smeed  had  not  been  paid,  because  he  offered  at 
that  time  to  settle  the  debt  for  $5000.00  (99,  100). 
He  also  knew  that  Wahyou  was  a  trustee  of  the  as- 
sets of  the  dissolved  corporation  and  was  dealing  in 
a  way  that  could  be  detrimental  to  the  assignee  of  a 
part  of  the  assets  of  the  dissolved  corporation.  Cer- 
tainly, if  Wahyou  had  nothing  more  than  constructive 
notice  of  the  assignment,  the  knowledge  that 
Macomber  had  as  his  attorney  and  as  attorney  for 
the  corporation  and  for  Corbari  was  imputed  to 
Wahyou.  It  is  the  position  of  the  plaintiff  that  the 
very  fact  of  all  of  these  items  being  a  matter  of  actual 
knowledge  on  the  part  of  the  attorney,  and  all  of  the 
details  in  connection  with  the  foreclosure  and  sale 
having  been  handled  by  the  same  attorney,  there  can 
be  nothing  less  than  an  intention  on  the  part  of  all  of 
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the  parties  involved  to  defeat  the  Smeed  interests 
which  had  been  created  by  a  similar  assignment. 

Surely  no  court  can  say  that  a  holder  of  an  un- 
divided interest  in  the  assets  of  a  dissolved  corpora- 
tion cannot  assign  or  deal  with  those  assets,  and  once 
having  so  dealt  is  thereby  bound.  If  the  assignment 
was  valid  at  the  time  it  was  made  and  recorded  the 
property  interest  thereby  created  in  the  plaintiffs 
cannot  be  erased  or  voided  by  the  attempted  revival 
of  the  corporation.  The  appellants  feel  that  the  court 
should  reverse  the  trial  court  and  grant  judgment  to 
the  appellants  as  prayed  for  in  their  amended  com- 
plaint. 

Respectfully  submitted, 
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APPELLEES'  BRIEF. 


I. 

APPELLEES'  STATEMENT  OF  THE  CASE. 

The  facts  stated  by  appellants  in  their  brief  are  so 
biased  and  incomplete  that  appellees  deem  it  necessary 
to  re-state  the  facts. 


The  trial  Court  in  its  opinion  and  decision  on  mo- 
tions for  summary  judgment  did  an  excellent  job  in 
stating  the  nature  of  the  case  and  the  facts  and  issues 
involved.  Appellees  do  not  feel  that  they  can  improve 
on  that  statement,  and  for  the  convenience  of  this 
Court,  appellees  have  printed  Judge  Ross'  opinion 
as  an  appendix  to  this  brief.  These  appellees  adopt 
the  facts  stated  in  Judge  Ross'  opinion. 

Appellees  would  like  to  add,  however,  that  there 
was  admitted  in  evidence  upon  the  hearing  of  the 
various  motions,  the  balance  sheet  of  Diamond-S 
Ranch  Co.  dated  December  31,  1951,  which  was  the 
balance  sheet  nearest  to  May  21,  1951,  the  date  of 
the  sale  of  Corbari's  stock  at  public  auction.  This 
balance  sheet  shows  that  the  liabilities  of  Diamond-S 
Ranch  Co.  on  December  31,  1951,  exceeded  the  assets 
by  $7,122.40.  In  other  words,  Corbari's  stock  as  of 
December  31,  1951,  was  worth  exactly  less  than  noth- 
ing, yet  Wahyou  actually  paid  $5,500.00  therefor. 


II. 
CHRONOLOGY. 

There  are  many  dates  involved  in  this  case,  and 
appellees  here  set  forth  in  chronological  order  the 
dates  of  the  instruments  or  the  happening  of  events 
that  are  material  here,  as  follows: 


Date 

March  21,1925, 
amended  1937 

March  12, 1945 


December  17, 1954 


November  19, 1947 


January  4, 1949 


March  25, 1950 


July  10, 1950 


September  7, 1950 


September  18, 1950 


Instrument  or  Event 

-Enactment  of  Nevada  Corporate  Re- 
vivor Law. 

-Enactment  of  Uniform  Stock  Trans- 
fer Act. 

-Diamond-S  Ranch  Co.  incorporated 
under  the  laws  of  Nevada. 

-Corbari  executed  a  note  to  C-Arrow 
Cattle  Company,  Stockton,  and  this 
note  was  assigned  by  C-Arrow  Cattle 
Company  to  Bank  of  America  N.  T. 
&  S.  A.,  Hunter  Square  Branch, 
Stockton. 

-Corbari  executed  a  General  Pledge 
Agreement  to  Bank  of  America, 
Hunter  Square  Branch,  Stockton. 

-W.  W.  Lord,  as  Trustee  for  the  John 
W.  Smeed  Estate,  wrote  a  letter  to 
Corbari,  asking  for  a  second  lien  on 
his  stock  in  Diamond-S  Ranch ;  also 
stating  that  a  lawyer  in  California 
refused  their  second  lien  and  wanted 
the  Trustee  to  pay  off  the  Bank; 
also  stating  that  the  Trustee  could 
not  pay  off  the  Bank.  This  letter 
shows  conclusively  that  the  Appel- 
lants knew  that  Corbari  had  pledged 
his  stock  in  Diamond-S  Ranch  to  the 
Bank  on  that  date. 

-Corbari  executed  renewal  note  in  sum 
of  $6,000.00  to  Bank,  which  was  like- 
wise secured  by  Corbari 's  General 
Pledge  Agreement. 

-Diamond-S  Ranch  Co.  filed  its  Cer- 
tificate of  Dissolution  with  the  Office 
of  the  Secretary  of  State. 

-Corbari  executed  a  second  Pledge 
Agreement  for  the  benefit,  first,  of 
the  Bank  of  America  to  secure  Cor- 


Date 


October  17,  1950 


October  17, 1950 


October  31, 1950 
May  21, 1951 
December  7, 1951 


Instrument  or  Event 

bari's  note  to  it,  and,  second,  to 
secure  D.  W.  Zignego  and  Forrest  E. 
Macomber  for  contingent  indebted- 
ness owing  by  Corbari  to  them. 

-Corbari  paid  Bank  of  America 
$1,000.00,  leaving  a  balance  of 
$5,000.00  plus  interest  due  to  the 
Bank. 

-Bank  of  America,  Hunter  Square 
Branch,  assigned  Corbari 's  promis- 
sory note,  together  with  its  security 
consisting  of  310  Shares  of  the  Capi- 
tal Stock  of  Diamond-S  Ranch  Co. 
owned  by  Corbari,  unto  Sam  Wah- 
you,  who  paid  the  Bank  $5,000.00 
plus  interest  therefor. 

-Corbari  executed  a  so-called  "Assign- 
ment" to  Estate  of  Smeed. 

-Pledgee's  sale  of  Corbari 's  stock  at 
public  auction  to  Sam  Wahyou. 

-Diamond-S  Ranch  Co.  filed  its  Certif- 
icate of  Revival  with  the  office  of  the 
Secretary  of  State  in  Nevada,  rein- 
stating the  Corporation  as  of  Septem- 
ber 7,  1950. 


III. 

ARGUMENT. 
Both  appellants  and  appellees  made  motions  for 
summary  judgments  and  judgments  on  the  pleadings. 
These  motions  were  heard  at  the  same  time  and  all 
parties  stipulated  that  they  had  no  further  evidence 
to  offer  and  the  cause  could  be  submitted  upon  these 
motions.  At  the  hearing  of  these  combined  motions, 
it  appeared  that  the  matters  in  controversy  between 


appellants   and   these   appellees   were   actually   very 
simple  and  could  be  summarized  as  follows : 

Corbari  owed  Lord  some  $15,000.00  on  a  promis- 
sory note.  Lord  wanted  security  from  Corbari  for 
the  note.  Corbari  said  he  had  none  and  Lord  said 
what  about  your  stock  in  Diamond-S  Ranch  Co.  Cor- 
bari replied  that  his  310  shares  of  capital  stock  in 
Diamond-S  Ranch  Co.  were  pledged  to  the  Bank 
of  America  in  Stockton  to  secure  Corbari 's  note  to 
that  bank  and  that  if  Lord  wanted  to  pay  off  the 
balance  due — some  $5,500.00 — he  could  secure  the 
stock  from  the  bank.  Lord  stated  he  was  not  in  a 
position  to  pay  off  the  note  to  the  Bank  of  America 
and  secure  Corbari 's  310  shares.  So,  Lord,  instead 
of  paying  off  the  Bank  of  America  and  obtaining 
Corbari 's  stock,  elected  to  and  did  prepare  a  document 
(which  obviously,  in  view  of  Corbari 's  pledge  of  the 
stock  to  the  bank,  had  no  legal  significance)  which  is 
set  forth  in  full  in  Judge  Ross'  opinion. 

Appellee  Wahyou  purchased  the  note  from  the 
Bank  of  America  and  obtained  by  assignment  from 
that  bank  Corbari 's  note,  upon  which  there  was 
$5,000.00  plus  interest  due,  together  with  the  assign- 
ment of  Corbari 's  pledged  310  shares  in  Diamond-S 
Ranch  Co.  Corbari  failed  to  pay  the  Bank  of  Amer- 
ica or  Wahyou,  Wahyou  duly  foreclosed  the  pledge, 
obtained  title  to  the  stock,  and  Corbari  ceased  to  be 
a  stockholder  in  Diamond-S  Ranch  Co. 

While  some  of  these  proceedings  were  going  on, 
Diamond-S  Ranch  Co.  filed  a  certificate  of  dissolution 
in  the  office  of  the  Secretary  of  State  of  Nevada, 


later  filed  a  certificate  of  revival  under  the  laws  of 
Nevada,  reviving  and  reinstating  Diamond-S  Ranch 
Co.  as  of  the  date  of  dissolution,  all  as  permitted  by 
specific  statutes  of  Nevada,  so  that  for  all  intents  and 
purposes  the  corporation  never  was  dissolved.  It  is 
only  by  reason  of  the  dissolution  that  Lord  makes  any 
claim  against  these  appellees.  Appellants'  theory  is 
that  by  its  dissolution,  the  corporation  ceased  to  exist 
from  thence  forward;  it  had  no  right  or  power  to  do 
anything  except  liquidate  its  assets  and,  after  pay- 
ment of  its  bills,  pay  the  surplus  to  its  former  stock- 
holders ;  that  somehow  or  other  the  stock,  as  such,  was 
wiped  out  and  the  former  stockholders  became  part- 
ners and  that  Wahyou  gained  nothing  by  purchasing 
Corbari's  stock  at  the  foreclosure  sale. 


IV. 


APPELLANTS'  SPECIFICATIONS  OF  ERROR  ARE  NOT  DE- 
TERMINATIVE OF  THE  ISSUES  INVOLVED  IN  THIS 
CASE. 

Before  proceeding  with  the  answer  to  the  argu- 
ments contained  in  appellants'  brief,  we  wish  to  call 
the  Court's  attention  to  the  fact  that  appellants'  argu- 
ments and  citations  of  authorities  have  little  or  noth- 
ing to  do  with  this  case  for  the  following  reasons: 
Corbari  owned  310  shares  in  Diamond-S  Ranch  Co. 
out  of  a  total  of  1572%  shares.  The  Uniform  Stock 
Transfer  Act  was  adopted  in  Nevada  on  March  22, 
1945  (N.C.L.  Sup.  1943-1938  Paragraphs  1854- 
1854.23).  Diamond-S  Ranch  Co.  was  incorporated 
on  December  17,  1945,  and,  of  course,  issued  its  stock 


thereafter,  so  that  the  provisions  of  the  Uniform  Act 
were  binding  upon  all  parties. 

Corbari  owed  a  large  sum  of  money  to  the  Bank  of 
America  in  Stockton,  and  on  January  4,  1949, 
endorsed  his  certificate  of  stock  for  the  310  shares 
and  assigned  it  to  the  Bank  of  America  as  collateral 
for  the  money  he  owed  it;  in  other  words,  pledged 
his  stock  to  secure  the  debt,  executing  at  that  time 
a  collateral  pledge  agreement.  Later,  on  September 
18,  1950,  he  executed  a  second  pledge  agreement  to 
the  bank.  Wahyou  purchased  Corbari 's  note  from 
the  Bank  of  America  and  secured  an  assignment  of  it, 
together  with  an  assignment  of  the  collateral,  to-wit: 
the  stock  certificate  and  pledge  agreements.  Corbari 
failed  to  pay  and  Wahyou  duly  foreclosed  the  pledge, 
requested  the  corporation  to  cancel  Corbari 's  cer- 
tificate and  issue  a  new  certificate  for  310  shares  to 
Wahyou.  Diamond-S  Ranch  Co.  complied  and  issued 
a  new  certificate  to  Wahyou  on  May  21,  1951.  Cor- 
bari 's  stock  certificate  for  310  shares  represented 
his  only  interest  in  Diamond-S  Ranch  Co.  The  cer- 
tificate itself  was  to  the  fullest  extent  possible  repre- 
sentative of  the  shares.  See  Uniform  Stock  Transfer 
Act,  Uniform  Laws  Annotated,  Vol.  6,  Sec.  1,  Page  2, 
Commissioner's  Note.  Title  to  the  certificate  and  to 
the  shares  represented  thereby  can  be  transferred  only 
by  delivery  of  the  certificate,  duly  endorsed  or  en- 
dorsed on  a  separate  document.  See  Uniform  Stock 
Transfer  Act,  Uniform  Laws  Annotated,  Vol.  6,  Sec. 
1,  Page  2.  That  Act  provides  in  Section  1  that  title 
to  a  certificate  and  to  the  shares  represented  thereby 
can  be  transferred  only : 
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"(a)  By  delivery  of  the  certificate  indorsed 
either  in  blank  or  to  a  specified  person  by  the 
person  appearing  by  the  certificate  to  be  the 
owner  of  the  shares  represented  thereby,  or 

(b)  By  delivery  of  the  certificate  and  a  separate 
document  containing  a  written  assignment  of  the 
certificate  or  a  power  of  attorney  to  sell,  assign, 
or  transfer  the  same  or  the  shares  represented 
thereby,  signed  by  the  person  appearing  by  the 
certificate  to  be  the  owner  of  the  shares  repre- 
sented thereby.  Such  assignment  or  power  of  at- 
torney may  be  either  in  blank  or  to  a  specified 
person. 

The  provisions  of  this  section  shall  be  applicable 
although  the  charter  or  articles  of  incorporation 
or  code  of  regulations  or  by-laws  of  the  corpora- 
tion issuing  the  certificate  and  the  certificate  it- 
self, provide  that  the  shares  represented  thereby 
shall  be  transferable  only  on  the  books  of  the 
corporation  or  shall  be  registered  by  a  registrar 
or  transferred  by  a  transfer  agent 

Commissioners'  Note 

The  provisions  of  this  section  are  in  accordance 
with  the  existing  law  (see  Cook  on  Corporations, 
section  373  et  seq.),  except  that  the  transfer  of 
the  certificate  is  here  made  to  operate  as  a  trans- 
fer of  the  shares  whereas  at  common  law  it  is  the 
registry  on  the  books  of  the  company  which 
makes  the  complete  transfer.  The  reason  for  the 
change  is  in  order  that  the  certificate  may,  to  the 
fullest  extent  possible,  be  the  representative  of 
the  shares.  This  is  the  fundamental  purpose 
of  the  whole  act,  and  is  in  accordance  with  the 
mercantile  usage.     The  transfer  on  the  books  of 


the  corporation  becomes  thus  like  the  record  of 
a  deed  of  real  estate  under  a  registry  system." 

When  Corbari  endorsed  and  delivered  the  certificate 
to  the  bank,  it  was  not  essential  that  such  transfer 
be  recorded  on  the  corporate  books.    See : 

Pennroad  Corp.  v.  Ladner,  21  Fed.  Supp.  575 
(Reversed  on  other  grounds)  97  Fed.  2d  10; 
12  Cat.  Jur.  2d  Par.  160  to  163,  inc.  pages  728 
and  729; 
and 

California    Corporation    Laws,    Ballantine    & 
Sterling,  1949  Edition,  par.  233,  page  301, 
states : 

"An  unregistered  transferee  of  the  certificates 
will  prevail  as  against  a  subsequent  attaching  or 
execution  creditor  of  the  transferor,  whether  the 
creditor  has  notice  of  the  transfer  before  his  levy 
or  not.  Such  a  transfer  leaves  no  interest  in  the 
assignor  which  can  be  reached  by  attachment  or 
execution.  The  true  owner  has  priority  over  at- 
tachment creditors  and  also  over  execution  pur- 
chasers, since  unregistered  transfers  are  no  longer 
declared  invalid  against  purchasers  on  the  faith 
of  the  records.  The  creditor  obtains  only  such 
rights  in  the  shares  as  his  debtor  actually  had  at 
the  time  of  levy." 

See,  also: 

California  Corporation  Laws,  Ballantine  & 
Sterling,  1949  Edition,  paragraphs  234  and 
235,  page  302. 

Unregistered  transfer  good  against  bona   fide   pur- 
chasers. 
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Upon  the  foreclosure  of  the  pledge,  Wahyou  had  a 
right  to  a  transfer  of  the  shares  to  his  name  on  the 
books  of  the  corporation  and  the  corporation  would 
have  been  guilty  of  conversion  if  it  refused  to  do  so. 
See: 

Aronson  v.  Bank  of  America  N.  T.  <&  S.  A.,  9 
Cal.  2d  640,  72  Pac.  2d  548. 

In 

Mastellone  v.  Argo  Oil  Corp.  (1950),  76  Atl. 
2d  118, 
the  Court  held  that  the  holder  of  a  stock  certificate 
which  had  been  properly  assigned  to  him  had  the  right 
to  present  it  to  the  corporation  for  transfer  to  his 
name  at  any  time,  and  where  corporation  entered  into 
merger  agreement  with  another  corporation  and  no 
provision  was  made  for  transfer  of  outstanding  stock, 
corporation  which  issued  stock  still  had  power  to 
transfer  it  and  issue  new  certificates. 

The  Diamond-S  Ranch  Co.  had  filed  its  certificate 
of  dissolution  with  the  Secretary  of  State  of  Nevada 
on  September  7,  1950,  and  even  if  the  corporation 
had  not  been  revived,  it  still  had  power  to  issue  new 
certificates  to  Wahyou.  See  Section  65,  Paragraph 
1664,  Chapter  177,  Statutes  of  Nevada  of  1925  as 
amended,  which  states : 

"§1664.  Expired,  Dissolved,  Corporations  Remain 
Bodies  Corporate  Three  Years  for  Certain  Pur- 
poses. 

Sec.  65.  All  corporations,  whether  they  expire 
by  their  own  limitation,  or  are  otherwise  dis- 
solved, shall  nevertheless  for  the  term  of  three 
years  from  such  expiration  or  dissolution  be  con- 
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tiniied  as  bodies  corporate  for  the  purpose  of 
prosecuting  and  defending  suits  by  or  against 
them,  and  of  enabling  them  gradually  to  settle 
and  close  their  business,  to  dispose  of  and  con- 
vey their  property,  and  to  divide  their  capital 
stock,  but  not  for  the  purpose  of  continuing  the 
business  for  which  said  corporation  shall  have 
been  established.'' 

Transferring  stock  is  certainly  embraced  within  the 
term  "enabling  them  gradually  to  settle  and  close 
their  business"  and,  also,  is  embraced  within  the 
term  "and  to  divide  their  capital  stock". 

The  Bank  of  America  obtained  the  title  to  Corbari's 
stock  on  January  4,  1949,  subject  only  to  Corbari's 
rights  before  foreclosure  to  pay  the  bank  off  and  ob- 
tain the  shares  back,  and  there  was  nothing  that 
Corbari,  Diamond-S  Ranch  Co.,  or  any  of  Corbari's 
creditors  could  have  done  to  impair  the  bank's  vested 
rights  to  these  shares,  and  Wahyou  had  all  the  rights 
that  the  bank  had  after  the  bank  assigned  to  Wahyou. 

The  transfer  of  Corbari's  stock  to  the  Bank  of 
America  occurred  on  January  4,  1949,  some  twenty 
(20)  months  before  the  certificate  of  dissolution  was 
filed.  Fletcher  Cyclopedia  Corporations,  Permanent 
Edition,  Vol.  16,  page  880,  paragraph  8136,  states : 
"It  is  obvious  that  a  transfer  or  assignment  of 
its  property  by  a  corporation,  before  dissolution, 
if  valid,  is  not  affected  by  its  subsequent  dissolu- 
tion, from  whatever  cause." 

The  dissolution  of  the  corporation  after  the  transfer 
could  not  affect  the  bank's  rights  nor  its  assignee's 
rights. 
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The  so-called  assignment  from  Corbari  to  the  Estate 
of  Smeed,  executed  by  Corbari  October  31,  1950,  had 
no  legal  significance  whatsoever.  It  is  a  meaningless 
document.    There  could  be  no  such  thing  in  law. 


V. 

ANSWER  TO  APPELLANTS'  SPECIFICATIONS  OF  ERROR. 

As  to  appellants'  contention  that  the  attempted  re- 
vival of  the  corporation  was  invalid  and  without  legal 
effect  and  the  corporation  is  now  and  ever  since 
dissolution  has  been  without  corporate  existence,  the 
law  of  Nevada  specifically  provides  (Section  93  Gen- 
eral Corporation  Law  of  1925  of  Nevada  as  amended) 
(1692  NCL  1931-41)  that  after  dissolution  proceed- 
ings are  instituted  the  corporation  may  be  renewed 
or  revived,  and  that  such  revival  may  date  back  on 
any  date  specified  by  the  reviving  corporation,  which 
may  be  prior  to  the  date  of  the  Certificate  of  Revivor, 
and  that  was  done  in  this  case  so  that  it  is  exactly 
the  same  as  if  no  certificate  of  dissolution  had  ever 
been  filed. 

In 

Fletcher  Cyclopedia  Corporations,  Permanent 
Edition,  Vol.  16,  page  706, 
it  is  stated: 

"The  corporation,  if  revived  or  reinstated  pur- 
suant to  statute,  is  the  same  corporation  since 
another  corporation  cannot  be  created  by  such 
proceedings.  It  becomes  reinvigorated  with  all 
its  old  powers  and  franchises,  and  with  its  duties 
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and  obligations.  Thereafter  it  may  sue  and  be 
sued.  Reinstatement  of  the  corporation  validates 
previous  corporate  acts,  unless  under  the  terms  of 
the  statute  the  delinquent  corporation  is,  during 
the  period  of  suspension,  wholly  without  power 
to  act  or  contract  and  its  attempted  acts  or  con- 
tracts are  entirely  void." 

Once  the  corporation  was  revived  as  of  the  date  of 
dissolution,  as  was  specifically  authorized  by  the  Ne- 
vada statute,  the  corporation  was  in  the  same  status 
as  if  it  had  never  been  dissolved. 

See: 

Russell  Box  Co.  v.  Commissioner  of  Corpora- 
tion and  Tax,  91  N.E.  2d  750  (Mass.  1950), 
which  states,  in  effect,  that  where  a  state  statute  gives 
a  corporation  power  to  revive,  its  power  to  dissolve  is 
subject  to  the  qualification  that  it  could  be  revived, 
and  it  was  as  though  the  revival  provisions  were  a 
part  of  its  charter,  and  this  law  was  held  constitu- 
tional. 

See,  also: 
Garzo  v.  Maid  of  the  Mist  Steamboat  Co.,  104 
N.E.  2d  822. 

Watts  v.  Liberty  Royalties  Corp.,  106  Fed.  2d 
941  (10th  C.C.A.), 
which  holds  that  reinstatement  after  forfeiture  re- 
stores all  powers  and  validates  all  acts,  including  those 
done  while  under  suspension. 

Did  the  dissolution  of  Diamond- S  Ranch  Co.  and 
subsequent  reinstatement  as  of  the  date  of  dissolu- 
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tion  have  any  effect  upon  appellants'  right  to  create 
a  lien  against  the  assets  of  Diamond-S  Ranch  Co.? 

We  believe  the  answer  is  an  unqualified  "no". 

In 

Ballantine  &  Sterling's  California  Corporation 
Laivs  Manual,  1949  Edition,  page  301,  para- 
graph 233, 
Ballantine  states: 

"U    233.     Unregistered    Transfer    Good   Against 
Creditors  of  the  Registered  Owner. 

An  unregistered  transferee  of  the  certificates 
will  prevail  as  against  a  subsequent  attaching  or 
execution  creditor  of  the  transferor,  whether  the 
creditor  has  notice  of  the  transfer  before  his  levy 
or  not.  Such  a  transfer  leaves  no  interest  in  the 
assignor  which  can  be  reached  by  attachment  or 
execution.  The  true  owner  has  priority  over  at- 
tachment creditors  and  also  over  execution  pur- 
chasers, since  unregistered  transfers  are  no  longer 
declared  invalid  against  purchasers  on  the  faith 
of  the  records.  The  creditor  obtains  only  such 
rights  in  the  shares  as  his  debtor  actually  had 
at  the  time  of  levy." 

In  this  case,  the  Nevada  Legislature  has  specifically 
provided  that  any  corporation  that  has  elected  to  dis- 
solve shall,  nevertheless,  for  the  term  of  three  (3) 
years  from  such  dissolution  be  continued  as  bodies 
corporate  for  certain  purposes.  Section  1692  N.C.L. 
1931-41,  relating  to  revivor  of  corporations,  applies 
to  a  corporation  which  has  been  dissolved.  That  sec- 
tion provides  that  any  corporation  heretofore  or  now 
existing  under  the  laws  of  this  state  may  at  any  time 
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procure  a  renewal  or  revivor  of  its  charter,  and  that 
section  likewise  specifically  provides  that  the  certifi- 
cate of  revivor  shall  contain  the  date  when  such  re- 
newal or  revivor  of  the  charter  is  to  commence  or  be 
effective,  which  may  be,  in  cases  of  a  revivor,  prior 
to  the  date  of  said  certificate.  These  provisions  of 
the  Nevada  law  can  only  mean  that  at  least  within 
three  (3)  years  after  the  certificate  of  dissolution 
is  filed,  the  corporation  may  file  a  certificate  of  revival 
and  that  revival,  if  it  is  to  commence  or  be  effective 
as  of  the  date  of  dissolution,  places  the  corporation  in 
exactly  the  same  position  as  if  no  such  certificate  of 
dissolution  had  ever  been  filed. 

See: 

Massachusetts  Lubricant  Corp.  v.  Socony- 
Vacuum  Oil  Co.,  Inc.,  Supreme  Court,  Massa- 
chusetts, February  28,  1940,  25  N.E.  2d  719, 
wherein  the  Massachusetts  Supreme  Court  states: 
"(1)  The  plaintiff  was  the  owner  of  the  lubri- 
cants, and  its  dissolution  by  St.  1934,  c.  187,  sub- 
ject to  the  provisions  of  G.L.  (Ter.  Ed.)  c.  155, 
§§51,  52,  56,  and  its  revival  on  January  19,  1937, 
did  not  divest  it  of  its  title.  It  continued  for 
three  years  from  March  31,  1934,  the  date  upon 
which  St.  1934,  c.  187,  became  effective,  for  the 
purpose  of  prosecuting  and  defending  suits  and 
for  settling  and  winding  up  its  affairs.  G.L.  (Ter. 
Ed.)  c.  155  §51.  Schreier  v.  Kinderhook  Knitted 
Cap.  Co.,  251  App.Div.  16,  295  N.Y.S.  940.  Be- 
fore the  statutory  period  had  expired  it  had  been 
'revived  for  all  purposes'  'with  the  same  powers, 
duties  and  obligations  as  if  it  had  not  been  dis- 
solved.'   G.L.  (Ter.  Ed.)  c.  155,  §56.    Partan  v. 
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Niemi,  288  Mass.  Ill,  192  N.E.  527,  97  A.L.R. 
473;  Harpoot  Assyrian  United  Association  of 
America  v.  Assyrian  National  Union,  Inc.,  296 
Mass.  244,  5  N.E.2d  435." 

In 

Dominion  Oil  Co.  v.  Lamb,  Supreme   Court, 
Colorado,  November  2,  1948,  201  Pac.  2d  372, 
headnotes  1  and  2,  which  are  fully  supported  by  the 
text,  states  as  follows: 

"1.    Corporations  1,396 

Corporations  are  creatures  of  statute  and  legis- 
lature can  prescribe  the  rules  by  which  corpora- 
tions may  be  created  and  rules  with  which  they 
must  comply  to  continue  existence,  and  can  de- 
termine what  penalties,  if  any,  should  be  imposed 
for  failure  to  comply  with  laws  regarding  pay- 
ment of  license  fees  and  making  of  corporation 
reports. 

2.     Corporations  615% 

When  a  corporation  because  of  non-payment 
of  taxes  becomes  by  operation  of  law  defunct,  and 
thereafter  by  payment  of  the  impaid  taxes  be- 
comes revived,  the  revived  corporation  is  regarded 
as  having  had  continuous  existence.  '35  C.S.A. 
Supp.  c.  41  §83;  c.  142,  §103" 

The  same  rule  applies  to  this  case.  The  Nevada  Leg- 
islature had  the  power  to  prescribe  the  rules  by  which 
corporations  may  be  created  and  with  which  they  must 
comply  to  continue  existence  and  how  they  can  be- 
come dissolved  and  revived  and  what  penalties,  if  any, 
such  corporations  must  pay  in  order  to  revive. 
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In 

Fletcher  Cyclopedia  Corporations,  Permanent 
Edition,  Vol.  16,  page  914,  paragraph  8156, 
the  author  states  that  the  Legislature  may  by  retro- 
spective legislation  revive  a  corporation  which  has 
become  dissolved. 

It  is  true  that  some  of  the  older  cases  followed  the 
common  law  rule  that  once  a  corporation  was  dis- 
solved or  its  charter  had  expired  it  was  dead  for  all 
purposes,  but  this  rule  has  been  changed  almost  com- 
pletely by  statute,  and,  even  in  the  absence  of  a  stat- 
ute, the  modern  cases  are  to  the  contrary.  When  this 
corporation  was  formed  under  the  laws  of  Nevada  on 
December  17, 1945,  the  revivor  statute  heretofore  men- 
tioned was  in  full  force  and  effect  and  the  stock- 
holders were,  of  course,  bound  by  that  statute  and 
took  their  stock  knowing  that  the  corporation  could 
elect  to  dissolve  and  could  thereafter  elect  to  revive, 
so  that  any  rights  any  stockholders,  or  creditors  for 
that  matter,  had  were  acquired  with  this  knowledge 
and  none  of  their  vested  rights  were  impaired  by  the 
corporation  taking  such  action,  as  the  law  of  Nevada 
permitted  the  corporation  to  take  at  the  very  time 
it  was  incorporated.  The  case  of 

Rossi  v.  Caire,  186  Cal.  544, 
as  well  as  the  subsequent  cases  cited  by  appellants, 
are  easily  answered  by  the  very  language  in  the  Rossi 
case  itself.     In  the  Rossi  case,  the  Supreme  Court 
says,  at  page  553 : 

"We  would  have  an  entirely  different  case  had 
there  been  a  statute  authorizing  remission  of  for- 
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feiture  and  rehabilitation  of  the  corporation  at 
the  time  of  the  forfeiture  of  its  charter.  In  that 
event  the  vesting  of  the  property  rights  might 
well  have  been  held  to  be  upon  condition." 

The  case  of 

Hibernia  Securities  Co.  v.  Morey,  23  Cal.  App. 
2d  482  (1937), 
reviews  the  Rossi  case,  as  well  as  many  other  cases, 
and  points  out  that  under  modern  law  "  during  the 
forfeiture  or  the  time  that  the  corporation  is  denied 
the  right  to  exercise  corporate  functions  its  existence 
is  merely  in  a  state  of  suspension,  and  with  the  com- 
pliance of  the  requirements  of  the  statute  it  fully 
regains  its  original  corporate  status  with  the  same 
powers  which  it  possessed  prior  to  the  temporary  loss 
of  its  corporate  franchise,  and  that  upon  restoration 
to  corporate  existence,  the  officers  who  were  in  office 
and  the  respective  stockholders  who  owned  the  stock 
prior  to  the  forfeiture  resume  each  his  original 
status."  (Emphasis  ours.)  See,  also,  the  many  cases 
cited  in  the  Hibernia  case,  supra,  which  hold  that  once 
reinstated  it  is  as  if  the  corporation  had  never  been 
suspended  or  dissolved. 

In 

Finch  v.  Finch,  68  Cal.  App.  72, 
the  Court  states  at  page  82: 

"(11)  Upon  restoration  to  corporate  existence 
each  of  the  officers  who  was  in  office  and  the  re- 
spective stockholders  who  owned  the  stock  of  the 
corporation,  prior  to  the  forfeiture  of  the  char- 
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ter  of  the  corporation,  resumes  each  his  original 
status  with  all  the  rights  appertaining  thereto, 
including,  as  to  the  stockholders,  the  right  on  dis- 
solution of  the  corporation  to  a  proportionate 
division  of  the  assets  thereof." 

Appellants  at  page  22  of  their  brief,  cite: 

Hollingsworth  v.  Ditch  Co.  (CCA.  10,  1931), 
51  Fed.  2d  649, 
decided  in  1931.  In  that  case  the  plaintiff  claimed 
title  to  a  large  number  of  shares  of  the  common 
capital  stock  of  Multi  Trina  Ditch  Company,  a  cor- 
poration. The  plaintiff  alleged  in  her  complaint  that 
the  corporate  charter  of  the  corporation  expired  and 
it  became  defunct  July  1,  1927.  She  purchased  this 
stock  at  an  execution  sale  and  asked  that  she  be 
adjudged  the  owner  of  the  shares  and  that  her  ap- 
propriate share  of  the  assets  (after  payment  of  debts) 
be  paid  to  her  by  the  liquidating  trustees.  The  Court 
held  that  in  view  of  the  fact  that  the  corporation  char- 
ter had  expired,  the  only  right  she  had  was  that  of 
the  registered  owner  of  said  shares  wThich  she  acquired 
at  the  execution  sale,  and  that  since  persons  from 
whom  she  had  acquired  the  stock  could  not  have  main- 
tained this  suit  in  the  Court  below,  the  plaintiff  and 
assignee  could  not;  and  this  by  reason  of  Section  28 
U.S.C.A.  Paragraph  41. 

The  Court  makes  clear  that  the  only  point  decided 
in  the  case  is  one  of  jurisdiction  and  states  "This 
might  be  construed  as  a  decision  on  the  merits.  To 
avoid  that  the  excerpts  will  be  modified  to  read  thus : 
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And  the  Court  having  heard  the  arguments  of  counsel 
finds  that  the  Court  hath  no  jurisdiction  in  this  case." 

Appellants  likewise  cited  at  page  32  of  their  brief 
the  case  of 

Buffum  v.  Peter  Barceloux  Co.,  77  L.  Ed.  1140, 
289  U.S.  227. 

In  that  case  Henry  Barceloux  in  April,  1926,  owned 
one-quarter  or  2500  shares  of  Peter  Barceloux  Com- 
pany; the  other  three-quarters  were  owned  by  a 
brother,  sister  and  three  nephews.  The  book  value 
of  Henry's  shares  was  $90,000  and  the  actual  value 
$94,000.  Henry  had  become  heavily  involved  in  debt. 
One  Freeman  had  recovered  judgment  against  him 
for  $50,000.  Henry  Barceloux  was  indebted  to  the 
corporation  in  upwards  of  $33,000.  In  April,  1926, 
he  secured  part  of  this  indebtedness  by  a  pledge  of 
2,499  shares  of  the  company  stock.  Henry  Barceloux 
also  owned  shares  of  stock  in  other  corporations, 
which  he  pledged  as  additional  security  for  the  debt 
he  owed  to  the  corporation. 

Freeman  died  and  his  administrator  made  a  de- 
mand upon  the  secretary  of  the  corporation  for  a 
statement  of  the  indebtedness  secured  by  the  pledge 
of  stock  and  also  requested  that  the  corporation  give 
him  90  days  notice  before  enforcing  its  security.  These 
requests  were  refused  and  the  corporation  sold  all 
of  the  security,  and  the  corporation  bought  the  shares 
in  for  the  amount  of  its  claim  against  Henry  Barce- 
loux, and  immediately  sold  the  stock  to  George  Bar- 
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celoux  taking  in  payment  George's  promissory  note 
with  a  pledge  of  the  shares  as  collaterial  security. 
About  two  years  later,  the  corporation  cancelled  the 
resale,  gave  back  the  promissory  note  to  George  Bar- 
celoux  and  thereafter  held  the  shares  as  owner. 

In  the  meantime  Henry  Barceloux  disposed  of  all 
of  his  other  assets  and  became  a  voluntary  bankrupt. 
The  trustee  in  bankruptcy  brought  this  suit  to  set 
aside  the  transfer  of  the  shares  upon  the  ground  that 
it  was  done  with  fraudulent  intent.  The  Court  found 
that  the  evidence  sustained  the  finding  of  the  District 
Court  that  the  pledge  to  the  defendant  was  made  in 
fraud  of  creditors.  The  Court  found  that  there  was 
a  general  conspiracy  between  the  defendant  and  mem- 
bers of  his  family  to  defraud  the  creditors  of  the 
defendant  and  that  the  conduct  of  the  corporation 
and  the  family  members  in  cancelling  an  indebtedness 
of  $33,000  for  stock  certificates  worth  triple  that 
amount  plus  other  securities  became  part  of  a  plan  to 
appropriate  a  surplus  and  in  combination  with  its 
debtor  to  hold  the  creditors  at  bay.  The  Supreme 
Court  held  that  since  the  corporation  defendant  had 
sold  all  of  the  shares  they  were  accountable  for  the 
value  thereof  and  became  a  general  creditor  with  the 
other  creditors  in  the  bankruptcy  proceeding. 

This  case  turned  upon  a  clear  unequivocal  showing 
of  fraud  and  conspiracy  to  defraud  and  bears  no  re- 
semblance to  the  facts  in  the  instant  case. 

In  the  case  at  bar,  the  trial  Court  found  that ' '  there 
was  no  fraud  on  the  part  of  any  of  the  defendants 
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named  in  connection  with  any  of  the  acts  by  them 
performed  as  complained  of  in  the  complaint,  includ- 
ing the  dissolution  and  revival  of  the  corporation  and 
the  acts  and  transactions  in  connection  with  the  ac- 
quisition of  the  Corbari  stock  by  Wahyou",  nor  was 
there  the  slightest  evidence  produced  of  any  such 
fraud. 

Appellants  in  their  brief  cited  many  cases  from 
various  jurisdictions  to  the  effect  that  upon  dissolu- 
tion of  a  corporation  it  is  legally  dead;  it  had  no 
rights  of  any  kind  and  can  perform  no  acts  of  any 
kind.  This,  of  course,  depends  entirely  upon  the 
statutes  of  the  state  of  incorporation  and  their  con- 
struction. 

See: 

Fletcher  Cyclopedia  Corporations,  Permanent 
Edition,  Vol.  16,  page  930,  paragraph  8166. 

For  example,  in 

Rossi  v.  Caire,  186  Cal.  544, 
cited  by  appellants,  it  is  specifically  stated,  at  page 
553,  that  "we  would  have  an  entirely  different  case 
had  there  been  a  statute  authorizing  remission  of  for- 
feiture and  rehabilitation  of  the  corporation  at  the 
time  of  the  forfeiture  of  its  charter." 

In 

National  Surety  Co.  of  N.  Y.  v.  Cobb,  66  Fed. 
2d  323, 

the  statute,  in  that  case,  did  not  continue  the  life  of 
the  corporation. 
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In 

Hollingsworth  v.   Multi   Trina  Bitch   Co.,  51 
Fed.  2d  649, 
the  corporation  was  entirely  defunct. 

In 

In  re  Booth's  Drug  Store,  Inc.,  19  Fed.  Supp. 
95, 

the  case  states  that  at  common  law  the  corporation 
was  completely  dead,  but  not  by  modern  rule  or  by 
most  statutes,  and  it  was  held  that  bankruptcy  would 
lie. 

In: 

Trower  v.  Stonebraker-Zea  Live  Stock  Co.,  17 
Fed.  Supp.  687, 

it  was  stated  that  the  statute  may  continue  the  life 
of  the  corporation.  And  this  is  true  of  every  case 
cited  by  appellants  along  this  line.  The  statute  of 
Nevada  which  was  enacted  prior  to  the  organization 
of  the  Diamond-S  Ranch  Co.  expressly  provided: 

1.  For  the  continuation  of  the  life  of  the  corpora- 
tion for  three  years  for  certain  enumerated  purposes ; 

2.  Expressly  provided  for  the  revival  and  rein- 
statement of  the  corporation,  to  relate  back  to  the  date 
of  dissolution,  the  obvious  intent  of  which  was  that 
the  corporation  should  be  treated  after  reinstatment 
as  if  no  dissolution  had  ever  occurred.  There  is  a 
collection  of  cases  along  this  line  in 

13  A.L.R.  2d  1220 
where  the  editor  states: 
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"That  the  reinstatement  or  revival  of  the  cor- 
porate powers  of  a  corporation  validates  its  acts 
during  such  interim  would  seem  to  follow  some- 
times from  the  plain  language  of  the  applicable 
statute  *  *  *" 

See,  also,  the  principal  case  annotated  at  13  A.L.R. 
2d  1215, 

J.  B.  Wolfe,  Inc.  v.  Salkind,  70  Atl.  2d  72, 
which  states: 

"9.  The  reinstatement,  upon  compliance  with 
applicable  statutory  provisions,  of  a  corporate 
charter  previously  repealed  for  nonpayment  of 
taxes  relates  back  and  validates  corporate  acts 
in  the  interim." 

In 

Fletcher  Cyclopedia  Corporations,  Vol.  16,  page 
706,  par.  7998, 
it  is  stated : 

"The  corporation,  if  revived  or  reinstated  pur- 
suant to  statute,  is  the  same  corporation,  since 
another  corporation  cannot  be  created  by  such 
proceedings.  It  becomes  reinvigorated  with  all 
its  old  powers  and  franchises,  and  with  its  duties 
and  obligations.  Thereafter  it  may  sue  and  be 
sued.  Reinstatement  of  the  corporation  validates 
previous  corporate  acts,  unless  imder  the  terms 
of  the  statute  the  delinquent  corporation  is,  during 
the  period  of  suspension,  wholly  without  power 
to  act  or  contract  and  its  attempted  acts  or  con- 
tracts are  entirely  void." 
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See,  also: 

13  Col.  Jur.  2d  page  212,  par.  503. 

As  to  appellants'  statement  that  the  directors  of  the 

corporation  were  trustees  after  the  corporation  filed 

its  certificate  of  dissolution  and  were  under  some  sort 

of  fiduciary  duty  to  appellants,  it  is  stated  in  Fletcher 

Cyclopedia  Corporations,  Vol.  16,  page  947,  par.  8175 : 

"  Although  the  statutes  characterize  the  directors 

upon  dissolution  as  trustees,  they  are  not  trustees 

of  a  trust  in  any  true  sense  of  the  word.     Nor 

are  they  officers  of  the  court,  but  they  are  merely 

statutory  liquidators." 


VI. 
CONCLUSION. 

Appellants  knew  before  they  prepared  the  so-called 
" Assignment"  from  Corbari  that  Corbari's  only  inter- 
est in  the  Diamond-S  Ranch  Co.  was  represented  by 
a  stock  certificate  for  310  shares  of  its  common  capital 
stock;  that  this  stock  certificate  had  been  pledged 
to  the  Bank  of  America  and  there  was  over  $5,000.00 
owing  thereon;  that  under  the  Uniform  Stock  Trans- 
fer Act  they  could  secure  no  second  lien  or  lien  of 
any  kind  from  Corbari  without  actually  obtaining 
possession  of  this  stock  certificate  and  that  to  get 
possession  of  it  they  would  have  to  pay  off  the  bank. 
This  they  specifically  stated  they  were  unwilling  to 
do.    As  the  appellants  could  have  foreseen,  the  debt 
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to  the  bank  was  not  paid  and  the  bank's  assignee, 
Wahyou,  obtained  full  title  thereto,  Corbari's  interest 
therein  being  completely  wiped  out.  Appellants  could 
have  no  better  interest  in  these  shares  than  Corbari 
had,  and  at  this  point  Corbari  had  none.  Any  dis- 
solution or  any  other  act  of  the  corporation  could 
not  legally  affect  Wahyou 's  rights  to  this  stock. 

As  to  the  dissolution  of  the  Diamond-S  Ranch  Co. 
and  its  subsequent  revival,  the  law  of  Nevada  is  per- 
fectly plain.  It  states  that  after  the  filing  of  a  certi- 
ficate of  dissolution,  any  corporation  heretofore  or 
now  existing  under  the  laws  of  that  state  may  at  any 
time  procure  a  renewal  or  revival  of  its  charter  by 
filing  a  certificate  of  renewal  or  revival,  and  that  such 
certificate  should  set  forth  the  date  when  such  renewal 
or  revival  of  the  charter  was  to  commence  or  be 
effective,  which  may  be,  in  cases  of  a  revival,  prior 
to  the  date  of  said  certificate.  This  is  plain  language 
and  obviously  means  that  the  corporation  can  be  re- 
vived as  of  the  date  of  dissolution,  as  was  done  in 
this  case,  so  that  in  effect  there  was  no  dissolution 
and  all  acts  done  by  the  corporation  during  the  period 
between  the  filing  of  its  certificate  of  dissolution  and 
revival  are  validated.  In  view  of  the  fact  that  appel- 
lants were  offered  an  opportunity  to  pay  off  the  bank 
and  obtain  Corbari's  shares  of  stock  and  refused  to  do 
so,  they  should  have  no  cause  for  complaint. 

Appellees  feel,  as  evidently  did  the  trial  Court,  that 
never  at  any  time  did  appellants  have  any  meritorious 
claim  against  these  appellees  and  that  their  continua- 
tion of  this  action  and  this  appeal  were  for  purposes 
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of  annoyance  and  harassment  and  that  the  judgment 
of  the  trial  Court  should  be  sustained. 

Dated,  March  7,  1956. 

Respectfully  submitted, 
John  S.  H alley, 
Attorneys  for  A.  E.  Corbari  and  Marie 
Corbari. 

John  Davidson, 
Forrest  E.  Macomber, 
Attorneys  for  Appellees  Diamond- S  Ranch 
Co.;  Sam  Wahyon;  A.  E.  Corbari, 
Sam  Wahyou,  K.  R.  Nutting  and 
Thomas  G.  Lee,  trustees  for  the  assets 
of  Diamond- S  Ranch  Co.;  Thomas  G. 
Lee;  Toy  Quong;  Joe  Sin;  K.  R.  Nut- 
ting; Yip  K.  Toon;  Herbert  Jang, 
otherwise  known  as  Herbert  Jong, 
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Appendix 

In  the  United  States  District  Court 
for  the  District  of  Nevada 


No.  1029 


G.  A.  Miller,  W.  W.  Lord,  Ralph  Smeed, 
L.  H.  Staus  and  Jack  Smeed,  trustees 
of  John  W.  Smeed  Estate, 

Plaintiffs, 
vs. 

Archie  E.  Corbari,  otherwise  known  as 
A.  E.  Corbari,  Marie  Corbari,  Sam 
Wahyou,  Diamond-S  Ranch  Co.,  incor- 
porated under  the  laws  of  Nevada, 
et  als., 

Defendants. 


y 


OPINION  AND  DECISION  ON  MOTIONS  FOR 
SUMMARY  JUDGMENT. 


The  above  matter  being  at  issue  it  was  set  for  pre- 
trial on  the  18th  day  of  January,  1955,  at  which  time 
the  Court  made  and  entered  its  pretrial  order.  On 
June  16th,  1955,  defendants  (except  D.  W.  Zignego 
and  Forrest  E.  Macomber  as  to  whom  the  action  has 
been  dismissed  with  prejudice)  filed  their  motion  for 
summary  judgment  pursuant  to  Rule  56  and  for  judg- 
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ment  on  the  pleadings  pursuant  to  Rule  7(c).  The 
plaintiffs  filed  their  motion  for  summary  judgment 
under  Rule  56(a)  (c)  on  June  14th,  1955.  Points  and 
authorities  in  support  of  the  respective  motions  were 
filed,  and  the  motions  were  argued  on  the  11th  day  of 
July,  1955. 

The  plaintiffs'  motion  for  summary  judgment  was 
supported  by  the  depositions  of  Archie  E.  Corbari, 
Sam  Wahyou,  Forrest  Macomber  and  W.  W.  Lord, 
and  also  an  affidavit  by  W.  W.  Lord.  In  consider- 
ing the  respective  motions  of  plaintiffs  and  defendants 
the  Court  had  before  it  (1)  all  of  the  pleadings,  (2) 
the  depositions  and  affidavit  above  referred  to,  (3) 
the  Court's  pretrial  order,  (4)  defendants'  request 
for  admissions  and  plaintiffs'  response  thereto,  (5) 
the  eighteen  exhibits  referred  to  in  the  schedule  of 
exhibits  attached  to  the  pretrial  order,  and  (6)  the 
stipulation  of  the  parties  that  they  had  no  further 
evidence  to  offer. 

Nature  of  Case 

By  this  action  the  plaintiffs  seek  to  impress  a  lien 
against  the  property  of  Diamond-S  Ranch  Co.,  one 
of  the  defendants,  and  particularly  the  real  property 
referred  to  in  Exhibit  "C"  attached  to  the  original 
and  amended  complaint,  said  real  property  being  sit- 
uate in  Humboldt  County,  Nevada,  the  record  title 
being  in  the  Diamond-S  Ranch  Co.,  a  Nevada  cor- 
poration. Plaintiffs  claim  the  lien  in  their  favor  by 
reason  of  an  assignment  by  A.  E.  Corbari  and  Marie 
Corbari,  his  wife,  dated  October  31st,  1950,  whereby 
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Corbari  and  his  wife  assigned  to  W.  W.  Lord,  as 
trustee  for  John  W.  Smeed,  deceased,  all  their 

"  right,  title  and  interest  in  and  to  all  of  my 
partnership  interest  in  the  assets  of  a  certain 
partnership  formed  by  reason  of  the  dissolution 
of  Diamond-S  Ranch  Co.,  a  Nevada  corporation, 
and  in  and  to  any  profits  arising  from  the  opera- 
tion of  said  partnership." 

There  was  no  actual  indorsement  and/or  delivery  of 
the  310  shares  of  Corbari  stock  in  the  Diamond-S 
Co.,  at  the  time  the  written  assignment  was  made, 
or  at  any  later  time.  At  the  time  of  the  delivery 
of  the  assignment  to  Lord  the  Corbari  stock  certifi- 
cates evidencing  his  interest  in  the  Diamond-S  were 
in  the  actual  possession  of  the  Bank  of  America, 
Hunter  Square  Branch,  Stockton,  California,  having 
been  delivered  to  the  Bank  by  Corbari  by  way  of 
pledge. 

Findings  of  Fact 

Since  the  facts  are  somewhat  involved  the  Court 
states  them  here  in  chronological  order  and  as  findings 
of  fact.  Diamond-S  Ranch  Co.  is  a  Nevada  corpora- 
tion incorporated  December  17,  1945,  for  the  purpose 
of  owning  and  operating  ranch  property  situate  in 
Humboldt  County,  Nevada.  Of  the  1572%  shares  of 
stock  issued  by  the  corporation  Corbari  owned  310 
shares,  the  defendants  Sam  Wahyou,  Thomas  G.  Lee, 
Toy  Quong,  Joe  Sin,  K.  R.  Nutting,  Yip  K.  Toon 
and  Herbert  Jang  owning  the  balance.  On  January 
4th,  1949,  Corbari  made  and  executed  to  Bank  of 
America,  Hunter  Street  Branch,  a  general  assignment 
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and  pledged  his  310  shares  of  Diamond-S  stock  to  the 
Bank  to  secure  certain  indebtedness  for  which  he  was 
wholly  or  jointly  liable. 

On  September  18th,  1950,  Corbari  made  and  ex- 
ecuted to  the  Bank  a  second  pledge  agreement  secur- 
ing a  promissory  note  to  the  Bank  dated  July  10, 
1950,  in  the  amount  of  $6,000.00,  and  also  to  secure 
his  note  to  one  D.  W.  Zignego,  one  of  defendants,  in 
the  sum  of  $12,500.00  on  which  there  was  a  balance 
due  of  $10,000.00  plus  interest,  and  to  secure  an  in- 
debtedness due  one  Forrest  E.  Macomber,  another 
of  the  defendants  named,  in  the  amount  of  $12,000.00 
plus  interest.  The  pledge  agreement  of  September 
18,  1950,  was  to  secure  the  indebtedness  to  the  Bank, 
Zignego  and  Macomber  in  the  order  named. 

About  a  week  previous  to  this  pledge  agreement,  on 
September  7th,  1950,  the  Diamond-S  Ranch  Co.  filed  a 
Certificate  of  Corporate  Dissolution  with  the  Secre- 
tary of  State.  On  October  17th,  1950,  Sam  Wahyou 
bought  from  the  Bank  the  Corbari  note,  on  which 
there  was  a  balance  due  of  $5,000.00,  and  the  Bank 
assigned  and  delivered  to  him  the  Corbari  note  and 
the  pledged  Corbari  stock  consisting  of  310  shares  in 
the  Diamond-S  Ranch. 

On  October  31st,  1950,  Corbari,  who  had  become 
indebted  to  Smeed  during  his  lifetime  in  connection 
with  the  purchase  of  cattle,  executed  an  assignment 
to  W.  W.  Lord,  testamentary  trustee  for  Smeed.  The 
assignment  was  to  secure  the  payment  of  $15,041.34 
plus  interest,  being  the  then  amount  of  Corbari 's  in- 
debtedness to  the  Smeed  estate.     The  assignment  to 


Lord,  as  one  of  the  trustees  for  the  Smeed  Estate, 

contained  the  following  recital : 

"Now,  therefore,  in  consideration  of  the  premises, 
and  to  secure  the  payment  of  said  indebtedness, 
I  do  hereby  sell,  assign,  transfer  and  set  over  unto 
W.  W.  Lord,  as  Trustee,  all  my  right,  title  and 
interest  in  and  to  all  of  my  partnership  interest 
in  the  assets  of  a  certain  partnership  formed  by 
reason  of  the  dissolution  of  Diamond-S  Ranch 
Co.,  a  Nevada  corporation,  and  in  and  to  any 
profits  arising  from  the  operation  of  said  partner- 
ship. I  further  state  that  I  was  the  owner  of 
310  shares  of  stock  in  said  Diamond-S  Ranch  Co., 
and  that  the  total  outstanding  shares  of  stock  in 
said  company  was  1,572%  shares,  and  that  my 
interest  in  the  partnership  and  the  assets  of  the 
partnership  formed  in  connection  with  the  dis- 
solution of  said  Company,  is  in  the  same  propor- 
tion as  was  my  holding  of  stock  in  the  total  out- 
standing issue  thereof." 

It  is  to  be  noted  that  there  was  no  indorsement  or 
delivery  of  the  Corbari  stock  certificates  to  Lord,  the 
certificates  having  been  delivered  and  pledged  to,  and 
retained  by,  the  Bank  as  above  recited. 

The  Corbari  note  to  the  Bank,  together  with  the 
pledged  stock,  having  been  sold,  assigned  and  deliv- 
ered by  the  Bank  to  Wahyou,  on  October  17th,  1950, 
Wahyou,  through  his  agent  and  attorney,  Macomber, 
noticed  the  pledged  stock  for  pledgee's  sale  at  public 
auction  to  be  sold  on  May  21,  1951.  Pursuant  to  said 
notice  of  sale  the  pledged  Corbari  stock,  310  shares, 
was  sold  on  the  21st  day  of  May,  1951,  and  purchased 
for  the  account  of  Wahyou  for  the  sum  of  $5,500.00. 


On  December  7,  1951,  the  Diamond-S  Ranch  Co., 
by  and  through  its  then  stockholders,  Corbari  not  be- 
ing named  as  such  as  Wahyou  then  owned  his  stock, 
filed  a  Certificate  of  Corporate  Revival  with  the  Sec- 
retary of  State  reinstating  the  corporation  as  of  Sep- 
tember 7th,  1950,  which  was  the  date  of  its  prior 
dissolution. 

The  plaintiffs,  trustees  of  the  Smeed  Estate,  assert 
that  at  the  time  of  the  October  31,  1950,  assignment 
to  them  by  Corbari,  or  immediately  prior  thereto  and 
while  the  matter  of  the  assignment  was  under  dis- 
cussion, Corbari  had  represented  to  them  that  the 
Corbari  stock  was  not  subject  to  any  outstanding  lien 
or  pledge.  This  is  denied  by  Corbari  as  indicated 
by  his  deposition  on  file.  In  any  event  it  would  ap- 
pear that  the  plaintiffs  had  notice  of  a  lien  against 
the  stock  some  months  prior  to  the  October  31,  1950, 
assignment.  See  letter  from  W.  W.  Lord,  trustee,  to 
Corbari,  of  date  March  25th,  1950,  Exhibit  17,  read- 
ing as  follows: 
"Dear  Arch: 

When  you  were  here  a  few  weeks  ago,  we  made 
an  agreement  whereby  we  could  get  a  second  lien 
on  the  stock  of  your  Nevada  Corporation.  This 
agreement  was  made  at  your  suggestion  and  it 
seemed  to  us,  as  trustees  of  the  Smeed  property, 
that  it  was  as  fair  as  could  be  considering  our 
position. 

We  have  now  heard  from  a  lawyer  in  Cali- 
fornia refusing  the  second  lien  and  wanting  the 
trustees  to  pay  off  the  bank  in  California.  We 
are  in  no  position  to  do  what  he  suggests  and  we 
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are    wondering    if    he    misunderstood    what    we 
wanted  to  do  or  if  you  have  changed  your  mind. 

We  are  trying  to  close  the  estate  and  this  is 
one  of  the  few  items  to  be  determined.  Please 
let  us  hear  from  you  by  return  mail  what  to  do. 

Sincerely  yours, 

John  W.  Smeed  Estate 

By:  W.  W.  Lord,  Trustee." 

Comment 

On  the  basis  of  this  factual  situation  the  plaintiffs 
filed  their  original  complaint  in  this  Court  on  the 
19th  day  of  August,  1952,  filing  an  amended  complaint 
on  the  21st  day  of  October,  1954.  The  amended  com- 
plaint alleges  that  on  December  31,  1948,  Corbari  ex- 
ecuted his  note  to  Smeed,  and  that  at  the  time  of  the 
filing  of  the  complaint  Corbari  owed  the  Smeed  Es- 
tate $14,291.34,  plus  various  interest  items.  That 
on  September  7,  1950,  the 

"  defendant  corporation  filed  with  the  Secretary 
of  State  of  State  of  Nevada  the  papers  neces- 
sary to  effect  a  voluntary  dissolution  of  said  cor- 
poration under  Section  1664  (64)  of  the  code  of 
laws  of  the  State  of  Nevada,  (and)  the  Secretary 
issued  the  certificate  therein  provided  for  that 
said  corporation  was  dissolved,  and  on  that  day 
said  corporation  was  dissolved." 

That  the  then  board  of  directors,  including  Corbari 
and  Wahyou,  became  trustees  of  the  corporation  and 
of  its  assets.  That  the  trustees  failed  to  carry  out 
their  duties  and  wind  up  the  affairs  of  the  corpora- 
tion but  continued  to  actively  operate  its  business. 
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That  on  December  7,  1951,  a  Certificate  of  Revival 
or  Renewal  of  Corporate  Charter  was  filed  with  the 
Secretary  of  State.  The  Certificate  recited  the  dis- 
solution on  September  7,  1950,  and  also  that  the  cor- 
poration was 

"carrying  on  the  business  permitted  by  Sections 
65  and  66,  Chapter  177,  Statutes  of  Nevada  of 
1925,  as  amended,  and  desires  to  renew  or  con- 
tinue through  revival  its  existence 


*  *  *  >> 


To  this  certificate  was  attached  a  list  of  the  then 
stockholders  which  list  indicated  that  as  of  October 
10,  1951,  Corbari  was  not  a  stockholder.  This,  in 
view  of  the  purchase  of  the  Corbari  stock  at  the  sale 
of  the  pledged  stock  on  May  21,  1951,  was  a  correct 
statement. 

In  Count  Three  of  their  amended  complaint,  plain- 
tiffs set  forth  the  theory  on  which  they  seek  to  im- 
press a  lien  on  the  assets  of  the  corporation,  namely, 
that  the  entire  series  of  transactions  whereby  Wahyou 
purchased  the  Corbari-Bank  of  America  note  and  re- 
ceived the  pledged  Corbari  stock,  were  fraudulent  and 
void  as  to  the  plaintiffs.  That  by  the  terms  of  Cor- 
bari's  assignment  to  the  trustees  of  the  Smeed  Estate 
on  October  31st,  1950,  the  trustees  had  acquired  all 
of  Corbari 's  interest  in  the  assets  of  the  dissolved 
Diamond-S  Ranch  Co.  It  is  to  be  observed  that  prior 
to  the  date  of  this  assignment,  October  31,  1950,  all 
of  the  Corbari  stock  which  the  Bank  held  as  a  pledge 
had  been  by  the  Bank  delivered  to  Wahyou  on  the 
17th  day  of  October,  1950,  and  that  from  that  date  on 
Wahyou  held  the  stock  as  pledge  until  he  acquired 
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ownership  by  purchase  at  the  pledge  sale  on  May  21, 
1951. 

Plaintiffs  say  that  as  one  of  the  directors  of  the 
Company  at  the  time  of  dissolution  on  September  7, 
1950,  Wahyou  became  a  trustee  for  the  stockholders 
and  creditors  of  the  corporation;  that  by  reason 
thereof  a  fiduciary  relationship  existed  between  him 
and  Corbari  and  the  creditors,  and  that  while  he  was 
acting  as  trustee  for  the  purpose  of  winding  up  the 
affairs  of  the  dissolved  corporation  he  could  not  trade 
in  the  Corbari  stock  for  his  own  benefit;  that  Cor- 
bari, Wahyou,  and  Macomber  conspired  to  defraud 
the  plaintiffs  of  the  benefits  accruing  to  them  by 
virtue  of  the  assignment  of  October  31,  1950. 

Plaintiffs  by  their  amended  complaint  pray  (1)  for 
judgment  against  A.  E.  Corbari  and  his  wife  for  the 
balance  due  on  their  note  executed  to  Smeed,  being 
$14,291.34  together  with  several  items  of  interest;  (2) 
that  the  Court  decree  the  plaintiffs  to  have  a  share 
in  the  assets  of  the  corporation  in  proportion  to  the 
percentage  that  the  314  shares  of  Corbari  stock  bears 
to  the  total  issued  stock  of  1572%  shares;  (3)  that 
all  the  remaining  stockholders,  officers  and  statutory 
trustees  of  the  corporation  account  for  any  and  all 
property  and  profits  coming  into  their  hands  since 
the  date  of  dissolution,  September  7,  1950;  (4)  that 
the  Court  impress  a  lien  against  all  of  the  corporate 
property  for  the  payment  of  the  balance  of  principal 
and  interest  due  on  the  Corbari-Smeed  note;  (5)  that 
the  assets  of  the  corporation  be  sold  and  the  plaintiffs 
paid  from  the  moneys  received;  (6)  and  that  plain- 


tiffs  have  personal  judgment,  jointly  and  severally, 
against  the  defendants  Wahyou,  Macomber,  Nutting, 
Lee,  Quong,  Sin,  Toon  and  Jang,  for  the  sum  of 
$14,291.34  balance  due  on  the  Corbari-Smeed  note, 
plus  the  various  items  of  interest. 

The  Issues 

The  pretrial  order,  referring  to  the  issues  presented 
by  the  pleadings  states  as  follows: 

"The  issues  are,  as  to  the  first  cause  of  action, 
whether  an  additional  one  thousand  dollars  should 
be  credited  upon  the  Corbari-Smeed  note;  as  to 
the  remaining  counts  whether  or  not  the  admitted 
facts  are  sufficient  to  create  a  lien  against  the  as- 
sets of  Diamond-S  Ranch  Co.,  be  it  presently 
existing  as  a  corporation,  or  dissolved  and  its 
assets  being  presently  held  by  its  last  board  of 
directors  as  trustees  in  dissolution." 

First  Cause  of  Action 
As  to  the  first  cause  of  action,  being  against  the 
defendants  A.  E.  Corbari  and  Marie  Corbari,  the 
Court  finds  that  these  defendants  are  indebted  to  the 
Smeed  Estate  in  the  amounts  set  forth  in  Paragraph 
VI  of  the  amended  complaint,  namely  for  the  sum 
of  $14,291.34,  plus  interest  at  5%  per  annum  on  the 
sum  of  $15,041.34  from  December  31,  1948,  to  Decem- 
ber 31,  1949,  plus  interest  on  $15,041.34  at  8%  per 
annum  from  December  31,  1949,  until  November  22, 
1950,  plus  interest  on  $14,291.34  at  8%  per  annum 
from  November  22,  1950,  until  paid,  plus  a  reasonable 
attorney  fee  which  the  Court  fixes  at  ten  (10%)  per- 
cent of  the  total  amount  of  principal  and  interest. 
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During  the  pretrial  there  was  some  controversy 
as  to  whether  Corbari  had  been  given  credit  for  an 
additional  $1,000.00  payment  on  the  note  for  which 
he  had  received  no  credit.  In  this  connection  the 
pretrial  order  required  the  parties  to  submit  further 
proof  on  this  point. 

Pursuant  to  this  requirement  the  affidavit  of  W.  W. 
Lord,  one  of  the  plaintiffs,  was  filed  herein  on  the 
3rd  day  of  June  1955,  and  the  statements  therein 
made  by  Lord  stand  uncontradicted.  It  is  indicated 
that  the  confusion  as  to  the  $1,000.00  payment  arose 
by  reason  of  Corbari  having  given  a  $1,000.00  check 
as  a  payment  on  the  note  which  check  was  dishonored 
for  lack  of  sufficient  funds  to  pay  the  same,  thus  creat- 
ing a  situation  where  Corbari  was  entitled  to  no  credit 
on  his  note.  The  Court  finds  these  matters  as  set  out 
in  the  Lord  affidavit  to  be  true. 

It  is  to  be  observed  that  plaintiffs  pray  for  a  judg- 
ment on  the  Corbari  note  against  the  defendants 
Wahyou,  Macomber,  Nutting,  Lee,  Quong,  Sin,  Toon 
and  Jang.  The  first  cause  of  action  being  an  action 
on  the  note  does  not  concern  the  defendants  other  than 
Corbari  and  his  wife,  and  plaintiffs  are  not  entitled 
to  a  judgment  against  any  of  the  other  defendants 
named. 

Second  Cause  of  Action 

This  cause  of  action  has  to  do  with  the  legal  effect 
of  the  dissolution  and  reinstatement  of  Diamond-S 
Ranch  Co.  under  Section  1664  (64),  N.C.L.,  1929. 
Plaintiffs  have  no  quarrel  with  the  legal  procedure 
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by  which  the  dissolution  came  about  or  the  reviver 
was  invoked,  but  assert  that  after  the  dissolution  the 
members  of  the  last  board  of  directors  became  stat- 
utory trustees  with  power  only  to  wind  up  and  termi- 
nate the  affairs  of  the  dissolved  corporation,  and  that 
such  power  went  no  further  than  to  dispose  of  the 
corporate  assets,  make  payment  to  the  creditors,  and 
thereafter  make  a  pro-rata  distribution  to  the  stock- 
holders of  any  remaining  money  or  assets.  The  plain- 
tiffs assert  that  instead  of  winding  up  the  affairs  of 
the  dissolved  corporation  the  directors-trustees  con- 
tinued to  operate  the  business  of  the  corporation  as 
a  going  concern  and  to  all  intents  and  purposes  as 
though  it  had  never  been  dissolved. 

Plaintiffs  further  urge  that  the  attempted  revival 
of  the  dissolved  corporation  was  fraudulent  for  the 
reason  that  the  " Appointment  of  Agents",  being  an 
affidavit  filed  with  the  Secretary  of  State  in  connec- 
tion with  the  revival  proceedings,  was  false  and 
fraudulent  in  that  whereas  it  stated  that  the  filing 
of  the  certificate  for  revival  was  authorized  by  the 
unanimous  consent  of  all  of  the  stockholders  such  was 
not  the  fact;  that  as  a  matter  of  law  there  were  no 
stockholders,  in  a  legal  sense,  after  the  date  of  dis- 
solution, and  in  any  event  the  affidavit  did  not  list 
Corbari  as  the  owner  of  310  shares  of  stock. 

Plaintiffs  further  urge  that  the  affidavit  failed  to 
disclose  the  consent  of  the  successors  in  interest  of 
the  Corbari  stock  to  the  revival  proceedings,  at  the 
same  time  admitting  that  the  Corbari  stock  was  in- 
cluded in  the  designation  of  number  of  shares  of  stock 
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owned  by  Wahyou,  his  ownership  being  listed  as  631 
shares  which  was  310  shares  (amount  of  Corbari 's 
stock)  in  addition  to  his  original  ownership  of  321 
shares.  Plaintiffs'  contention  in  this  respect  is  based 
upon  their  major  premise  that  all  of  the  actions  of 
the  directors-trustees  after  September  7th,  1950,  date 
of  dissolution,  were  fraudulent  and  void,  and  that  all 
of  the  acts  whereby  Wahyou  obtained  the  Corbari 
stock  were  fraudulent  and  void,  and  were  all  a  part 
of  a  conspiracy  to  defraud  the  plaintiffs  of  the  rights 
acquired  by  them  under  the  Corbari-Lord  assignment 
of  October  31,  1950. 

The  Court  finds  that  the  defendant  Wahyou  law- 
fully acquired  the  Corbari  stock,  and  that  all  legal 
requirements  were  observed  in  the  dissolution  and 
revival  of  the  corporation,  and  therefore  finds  against 
the  plaintiffs  on  Count  Two  of  the  complaint. 

Third  Cause  of  Action 

This  count  is  based  on  the  proposition  that  the 
entire  series  of  acts  by  which  Wahyou  obtained  the 
Corbari  stock  were  conceived  in  fraud,  and  executed  in 
furtherance  thereof.  The  Court  is  unable  to  find  any 
evidence  of  fraud  and  holds  that  by  virtue  of  the  pur- 
chase of  the  Corbari  stock  at  the  sale  of  pledged 
property,  May  21,  1951,  Wahyou  became  the  owner 
of,  and  entitled  to,  all  of  the  benefits  represented  by 
the  Corbari  stock;  that  such  sale  and  the  acquiring  of 
the  Corbari  stock  by  Wahyou,  then  a  creditor  of 
Corbari  to  the  extent  of  some  $12,000.00,  was  but  a 
normal  and  rational  procedure  to  be  followed  by  one 
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in  his  position;  that  in  connection  therewith  he 
breached  no  fiduciary  relation  to  the  plaintiffs,  de- 
fendants, or  any  of  the  other  creditors  of  the  corpo- 
ration; that  the  acts  complained  of  were  not  tinged 
with  fraud  as  against  plaintiffs  and/or  any  of  the 
creditors  of  the  corporation ;  and  that  any  rights  that 
the  plaintiffs  may  have  had  in  or  to  said  stock,  or 
in  or  to  a  proportional  share  in  the  assets  of  the 
corporation,  were  extinguished  by  sale  of  pledged 
property  on  May  21,  1951. 

In  this  connection,  and  before  proceeding  further, 
the  Court  will  note  the  plaintiffs'  claim  that  (1)  at 
the  time  Corbari  made  his  assignment  to  Lord,  October 
31,  1950,  he  represented  to  the  trustees  that  the  stock 
was  clear  of  liens.  This  Corbari  denied,  and  it  is 
evident  from  Lord's  letter  to  Corbari  dated  March  25, 
1950,  that  Lord  knew  of  a  prior  assignment  and/or 
pledge  of  the  Corbari 's  stock  several  months  prior 
to  Corbari 's  assignment  to  him.  The  Court  takes  the 
position  that  this  knowledge  continued  up  to  and  in- 
cluding the  date  of  the  execution  and  delivery  of  the 
assignment.  In  any  event  it  was  sufficiently  close  to 
that  occasion  to  have  put  plaintiffs,  as  reasonably  pru- 
dent persons,  on  notice  that  there  was  sufficient  reason 
to  question  the  status  of  the  stock,  and  to  merit  further 
inquiry  on  their  part.  Had  they  inquired,  the  true 
status  of  the  stock  could  have  been  easily  ascertained. 
In  any  event  a  false  representation  by  Corbari  to 
Lord  made  in  connection  with  the  assignment  would 
not  be  binding  on  Wahyou  unless  it  could  be  shown 
that  Wahyou  also  had  knowledge  of  such  false  rep- 
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reservation  and  thereafter  by  his  conduct  in  connec- 
tion with  the  sale  of  the  pledged  stock  he  became  party 
to  a  conspiracy,  as  plaintiffs  allege,  to  defraud  the 
plaintiffs. 

Based  on  the  deposition  on  file  herein,  and  particu- 
larly the  deposition  of  Corbari  and  Wahyou,  the 
Court  finds  that  Corbari  did  not  represent  to  Lord 
that  the  stock  was  "in  the  clear",  but  in  any  event  if 
such  a  statement  was  made  the  Court  finds  that  it  was 
not  relied  upon  by  the  plaintiffs.  They  appear  to  have 
taken  the  assignment  for  what  it  was  worth  to  add 
security  to  a  then  existing  debt  evidenced  by  the  un- 
secured note  of  date  December  31,  1948,  in  the  amount 
of  $15,041.34,  and  with  knowledge  that  Corbari  was 
in  a  "bad  way"  financially,  thus  indicating  that  they 
felt  they  should  take  every  precaution  to  secure  the 
Smeed  indebtedness  and  note,  and  inquire  afterward. 
That  this  was  the  thought  of  plaintiffs  is  borne  out 
by  the  wording  of  the  assignment  prepared  by  plain- 
tiffs '  attorney  wherein  no  specific  reference  is  made  to 
the  stock,  and  also  by  the  fact  that  plaintiffs  did  not 
demand,  obtain  or  get,  an  actual  physical  delivery  of 
the  Corbari  stock  certificates. 

The  Court  further  finds  that  there  is  no  proof  that 
Wahyou,  at  the  time  of  the  purchase  of  the  stock  at 
the  pledge  sale  had  any  knowledge  of  the  Corbari 
assignment  to  Lord,  as  trustee  for  the  Smeed  Estate, 
nor  of  any  representations,  true  or  false,  made  by 
Corbari  to  Lord  in  connection  therewith. 

The  Court  further  finds  that  there  was  no  fraud  on 
the  part  of  any  of  the  defendants  named  in  connection 
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with  any  of  the  acts  by  them  performed,  as  com- 
plained of  in  the  complaint,  including  the  dissolution 
and  revival  of  the  corporation,  and  the  acts  and  trans- 
actions in  connection  with  the  acquisition  of  the 
Corbari  stock  by  Wahyou. 

Fourth  Cause  of  Action 

What  has  been  heretofore  said  will  dispose  of  the 
contentions  made  by  plaintiffs  in  Count  Four  of  their 
amended  complaint. 

Conclusions  of  Law 

As  conclusions  of  law  based  upon  the  foregoing 
finding  of  facts  the  Court  concludes : 

1.  That  no  genuine  question  of  fact  exists  as  to 
the  First  Cause  of  Action  and  that  plaintiffs  are  en- 
titled to  summary  judgment  against  A.  E.  Corbari  and 
Marie  Corbari  on  said  First  Cause  of  Action  for  the 
amount  of  principal  and  interest  due  on  the  Corbari 
note  to  Smeed  of  date  December  31,  1948,  as  alleged 
in  Paragraph  VI  of  plaintiffs'  amended  complaint, 
together  with  an  attorney  fee  in  connection  therewith 
in  an  amount  equal  to  10%  of  the  total  amoimt  of 
principal  and  interest. 

2.  That  the  defendants  are  entitled  to  a  summary 
judgment  against  the  plaintiffs  upon  said  Counts  Two, 
Three  and  Four  of  the  amended  complaint. 

It  is  therefore  Ordered  that  plaintiffs'  motion  for 
summary  judgment  as  to  the  First  Count  of  their 
amended  complaint,  be  and  it  is  hereby  granted,  and 
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that  defendants'  motion  for  summary  judgment  on 
said  Count  be  denied. 

It  is  further  Ordered  that  the  defendants'  motion 
for  summary  judgment  as  to  the  Second,  Third  and 
Fourth  Count  of  the  Amended  Complaint  be,  and  it 
is  hereby  granted,  and  that  the  plaintiffs'  motion  for 
summary  judgment  on  said  Counts  is  hereby  denied. 

It  is  further  Ordered  that  the  plaintiffs  shall  have 
judgment  against  the  defendants  Archie  E.  Corbari 
and  Marie  Corbari  for  their  costs,  and  that  the  de- 
fendants, except  Archie  E.  Corbari  and  Marie  Corbari, 
shall  have  judgment  against  plaintiffs  for  their  costs. 

Let  judgment  be  entered  accordingly. 

Dated  at  Carson  City,  Nevada,  this  11th  day  of 
August,  1955. 

John  R.  Ross, 
United  States  District  Judge. 

Filed  Aug.  11,  1955. 

Oliver  F.  Pratt,  Clerk. 
By  H.  N.  Jepsen,  Deputy. 


No.  14,902 
IN  THE 

(Kauri  of  App^ala 

Jtor  t\\t  Ntntlj  (Etrntit 


G.  A.  MILLER,  W.  W.  LORD,  RALPH  SMEED, 
L.  H.  STAUS  and  JACK  SMEED,  Trustees  of 
John  W.  Smeed  Estate, 

Appellants, 

vs. 

SAM  WAHYOU,  DIAMOND-S  RANCH  CO.,  SAM 
WAHYOU,  K.  R.  NUTTING  and  THOMAS  G. 
LEE  as  Trustees  for  the  assets  of  Diamond-S 
Ranch  Co.,  THOMAS  G.  LEE,  TOY  QUONG, 
JOE  SIN,  K.  R.  NUTTING,  YIP  K.  TOON  and 
HERBERT  JANG, 

Appellees. 


Appeal  from  the  United  States  District  Court 
for  the  District  of  Nevada 


APPELLANTS'  REPLY  BRIEF 


Smith  &  Ewing, 
Residing  at  Caldwell,  Idaho, 

Carver,  McClenahan  &  Greenfield, 
Residing  at  Boise,  Idaho, 

Pike  &  McLaughlin, 
Residing  at  Reno,  Nevada, 
Attorneys  for  Appellants. P- 


MAR  21  1356 

PAUL  P.  O'BRIEN,  C 


IN  THE 
3tor  i*j*  Nintli  Olirnttt 


G.  A.  MILLER,  W.  W.  LORD,  RALPH  SMEED, 
L.  H.  STAUS  and  JACK  SMEED,  Trustees  of 
John  W.  Smeed  Estate, 

Appellants, 

vs. 

SAM  WAHYOU,  DIAMOND-S  RANCH  CO.,  SAM 
WAHYOU,  K.  R.  NUTTING  and  THOMAS  G. 
LEE  as  Trustees  for  the  assets  of  Diamond-S 
Ranch  Co.,  THOMAS  G.  LEE,  TOY  QUONG, 
JOE  SIN,  K.  R.  NUTTING,  YIP  K.  TOON  and 
HERBERT  JANG, 

Appellees. 


Appeal  from  the  United  States  District  Court 
for  the  District  of  Nevada 


APPELLANTS'  REPLY  BRIEF 


Smith  &  Ewing, 

Residing  at  Caldwell,  Idaho, 

Carver,  McClenahan  &  Greenfield, 
Residing  at  Boise,  Idaho, 

Pike  &  McLaughlin, 
Residing  at  Reno,  Nevada, 
Attorneys  for  Appellants. 


SUBJECT  INDEX 

Page 

I  Statement    1 

II  Argument    3 


TABLE  OF  AUTHORITIES  CITED 

STATUTES 

Page 

General  Corporation  Law  of  1925  of  Nevada  as  amended, 
Section   66,   Paragraph   1665 4 

Uniform  Stock  Transfer  Act,  1945  Nev.  S.L.,  Ch.  188, 
Section  22  (1).  (N.C.L.  Sup.  1943-1948,  Section  1854.21, 
Section  22  (1) 4 


TEXTS 
12  Fletcher,  Cyc.  of  Corp.  (Perm.  Ed.)  231,  Section  5461     4 
16  Fletcher,  Cyc.  of  Corp.  (Perm.  Ed.)  870,  Section  8129     3 


IN  THE 

linttpfc  States 

(Enurt  of  Appeals 

3tor  it**  Ntntlj  (fltrnitt 


G.  A.  MILLER,  W.  W.  LORD,  RALPH  SMEED, 
L.  H.  STAUS  and  JACK  SMEED,  Trustees  of 
John  W.  Smeed  Estate, 

Appellants, 

vs. 

SAM  WAHYOU,  DIAMOND-S  RANCH  CO.,  SAM 
WAHYOU,  K.  R.  NUTTING  and  THOMAS  G. 
LEE  as  Trustees  for  the  assets  of  Diamond-S 
Ranch  Co.,  THOMAS  G.  LEE,  TOY  QUONG, 
JOE  SIN,  K.  R.  NUTTING,  YIP  K.  TOON  and 
HERBERT  JANG, 

Appellees. 


Appeal  from  the  United  States  District  Court 
for  the  Distinct  of  Nevada 


APPELLANTS'  REPLY  BRIEF 


i 

STATEMENT 


Because  the  appellees'   brief  is  framed  around 
theories  not  supported  by  fact,  law,  or  logic,  this 
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reply  brief  is  submitted.  The  fallacy  of  the  argu- 
ments made  in  appellees'  brief  is  apparent  in  a 
simple  restatement  of  the  points  upon  which  they 
rest.  An  analysis  of  their  brief  shows  reliance  on 
these  propositions : 

a.  That  corporate  stock  continues  to  have  the 
aspect  of  property  after  dissolution  of  a  corporation. 

b.  That  a  revival  of  a  corporation  as  of  the  date 
of  dissolution  can  effectively  erase  intervening 
rights,  acquired  from  persons  equitably  entitled  to 
an  interest  in  the  assets  of  the  corporation  (as  dis- 
tinguished from  a  stock  interest)  during  the  period 
the  corporation  was  dissolved ; 

c.  That  a  trustee  under  a  trust  created  by  statute 
can  retain  the  interest  of  a  beneficiary  of  the  trust 
acquired  for  his  own  account,  as  against  the  assignee 
of  such  beneficiary,  if 

1.  the  trust  is  subsequently  terminated  by 
revival  of  the  corporation ;  or  if 

2.  The  assignee  does  not  choose  to  pay  off  the 
personal  indebtedness  of  the  beneficiary  to  the 
trustee ; 

d.  That  the  Uniform  Stock  Transfer  Act  applies 
to  the  stock  of  a  dissolved  corporation,  and  that  cer- 
tificates in  a  dissolved  corporation  must  be  endorsed 
and  transferred  exactly  as  during  corporate  exist- 
ence; 

e.  That  representation  of  both  the  beneficiary  of 
a  trust  and  the  trustee  of  a  trust  by  the  same  at- 
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torney  does  not  constitute  evidence  of  fraud,  as  to  a 
creditor-assignee  of  the  beneficiary ; 

f.  That  the  powers  of  the  corporate  entity  during 
the  three  year  winding  up  period  are  involved  in 
this  case  in  some  manner. 

The  crucial  question  is : 

CAN  SAM  WAHYOU,  WHILE  A  TRUSTEE 
OF  THE  ASSETS  OF  THE  DISSOLVED  COR- 
PORATION, CUT  OFF  THE  RIGHTS  OF  COR- 
BARI,  AND  CORBARI'S  ASSIGNEE,  BY  A  PUR- 
PORTED SALE  AND  PURCHASE  OF  STOCK 
CERTIFICATES,  WHICH  HE  ACQUIRED 
AFTER  THE  DISSOLUTION  BY  PAYING  OFF 
THE  BANK  TO  WHICH  THEY  HAD  BEEN 
PLEDGED? 

Appellants  contend  that  the  most  Wahyou  could 
acquire  would  be  the  equitable  right  of  reimburse- 
ment for  the  amount  he  paid  for  the  certificates  in 
the  expired  corporation;  more  likely,  because  he  is 
a  trustee,  he  must  be  held  to  strictest  accountability, 
and  be  treated  as  a  volunteer  in  paying  the  bank. 


II 

ARGUMENT 

That  the  transferable  character  of  corporate  stock 
is  destroyed  by  dissolution  is  universally  recognized. 

16  Fletcher,  Cyc.  of  Corp.  (Perm.  Ed.)  870, 
§8129. 
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Nothing  in  the  Uniform  Stock  Transfer  Act  ap- 
plies to  the  stock  in  a  dissolved  corporation,  the  ref- 
erences being  entirely  to  an  "organized"  corporation. 

Uniform  Stock  Transfer  Act,  1945  Nev.  S. 
L.,  Ch.  188,  §22(1).  (N.C.L.  Sup.  1943- 
1948,  §1854.21,  §22(1). 

"After  a  corporation  has  been  dissolved  .  .  ., 
the  stockholders  have  not  the  same  power  to 
transfer  the  legal  title  to  their  shares  as  before 
the  dissolution,  for  their  position  is  very  differ- 
ent. After  the  dissolution  of  the  corporation, 
their  only  right  is  an  equitable  right  to  share 
in  the  assets  of  the  corporation  after  the  pay- 
ments of  its  debts  and  after  they  have  paid  or 
been  charged  with  any  indebtedness  which  may 
have  been  due  from  them  to  the  corporation. 
This  equitable  right  may  be  assigned,  but  in 
such  a  case  the  assignee  acquires  no  greater  or 
different  rights  than  the  assignor." 

12  Fletcher,  Cyc.  of  Corp.  (Perm.  Ed.)  231, 
§5461. 

Wahyou  was  a  trustee  under  Section  66  of  the 
Nevada  corporation  law  when  he  paid  off  the  bank, 
and  acquired  the  pledged  stock.  As  a  trustee,  his 
duties  with  reference  to  Corbari  were  prescribed 
in  the  statute.  He  was  to  divide  the  moneys  and 
other  property,  real  and  personal,  among  the  stock- 
holders, after  making  adequate  provision  for  pay- 
ment of  the  debts  of  the  dissolved  corporation.  He 
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paid  off  the  pledge  and  purported  to  acquire  the 
pledged  stock  while  this  was  the  exact  measure  of 
his  duties — can  appellees  argue  that  dealing  on  his 
own  account,  wrongful  when  done,  becomes  proper 
at  some  later  time,  as  against  intervening  rights? 

Appellants  have  no  concern  with  whether  the 
Nevada  corporate  revival  statute  is  unconstitutional 
generally — it  is  an  unconstitutional  application  of 
it,  in  any  event,  retroactively  to  invest  with  virtue 
the  acts  of  trustees  wrongful  when  done,  to  the  detri- 
ment of  creditors  of  beneficiaries  of  the  trust  whose 
interests  intervened. 

The  duties  of  the  trustee  are  measured,  as  stated, 
by  the  statute.  When  the  corporation  was  dissolved 
the  bank  holding  the  pledged  stock  had  no  longer  a 
legal  interest,  but  an  equitable  interest,  and  that 
is  all  the  interest  that  Wahyou  could  acquire  when 
he  paid  off  the  bank.  If  when  he  paid  off  the  bank 
he  had  been  a  stranger  and  not  a  trustee,  he  would 
have  been  equitably  entitled  to  be  reimbursed;  he 
would  have  had  an  equitable  lien  on  Corbari's  prop- 
erty rights  as  specified  in  the  dissolution  statute — 
the  right  to  receive  a  share  in  the  real  and  personal 
property  after  the  corporate  creditors  have  been  pro- 
vided for.  This  lien  could  have  been  foreclosed  as 
against  the  creditors  who  took  a  legal  assignment 
of  these  property  rights  during  the  period  of  disso- 
lution. 

But  he  was  not  a  stranger — he  was  a  trustee  for 
the  benefit  of  Corbari,  and  other  stockholders.  He 
wasn't  buying  stock,  for  there  was  no  stock.  He 
couldn't  deal  on  his  own  account  with  the  trust  prop- 
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erty  for  such  an  idea  is  repugnant  in  our  legal 
system. 

He  doesn't,  apparently,  seriously  controvert  the 
trust  principles  involved.  His  answer  is  that  the  cor- 
poration has  since  revived.  It  is,  he  says,  as  if  the 
corporation  had  never  been  dissolved.  Whatever  may 
be  the  situation  as  to  the  corporation  as  a  corpor- 
ation, nothing  in  the  revival  statute  says  that  a 
trustee  can  avoid  his  liability  for  wrongfully  dealing 
with  trust  property  after  revival.  The  trustee's  con- 
duct is  separately  measured.  This  trustee  now  hold- 
ing a  doubled  interest  in  the  corporation,  says  that 
his  actions  in  cutting  Corbari  out  are  unassailable 
because  of  the  revival.  The  revival  has  nothing  to 
do  with  his  liability  arising  out  of  his  wrongful 
conduct  as  a  trustee.  He  is  liable,  in  any  event. 

The  appellees'  motion  for  summary  judgment 
should  have  been  denied,  and  the  appellants'  motion 
for  summary  judgment  should  have  been  granted. 

Respectfully  submitted, 

SMITH  &  EWING, 
Caldwell,  Idaho, 

CARVER,  McCLENAHAN  &  GREENFIELD, 
Boise,  Idaho, 

pike  &  Mclaughlin, 

Reno,  Nevada, 

By 

Laurence  N.  Smith, 

Attorneys  for  Appellants. 
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To  the  Honorable  William  Denman,  Chief  Judge,  and 
to  the  Honorable  Albert  Lee  Stephens  and  Walter 
L.  Pope,  Circuit  Judges: 

STATEMENT  OF  REASONS  WHY  REHEARING 
SHOULD  BE  GRANTED. 

A  rehearing  should  be  granted  in  this  case  because 
the  opinion  is  in  error  in  the  following  respects : 


1.  Although  the  opinion  in  no  uncertain  terms 
holds  that  there  was  no  fiduciary  relationship  between 
Wahyou  and  the  plaintiffs,  it  erroneously  assumes  him 
to  be  a  trustee. 

2.  Although  the  opinion  states  that  there  was  evi- 
dence from  which  the  District  Court  could  have  found 
that  Wahyou  had  proved  that  the  transaction  whereby 
he  acquired  Corbari's  stock  was  fair  it  made  no  such 
finding,  in  fact  the  District  Court  made  very  specific 
findings  on  that  matter. 

3.  Although  the  District  Court's  judgment  was 
made  pursuant  to  joint  motions  for  summary  judg- 
ment, the  entire  case  had  actually  been  submitted  for 
final  decision  at  the  pre-trial  conference  with  both 
sides  declaring  they  had  no  further  evidence  to  pre- 
sent. 

4.  Assuming  the  burden  of  proving  absence  of 
fraud  was  upon  Wahyou,  he  met  that  burden  when 
all  the  facts  surrounding  the  transaction  were  pre- 
sented to  the  District  Court  and  the  District  Court 
made  findings  of  fact  which  are  adequately  supported 
by  the  evidence. 


ARGUMENT. 

ALTHOUGH  THE  OPINION  IN  NO  UNCERTAIN  TERMS  HOLDS 
THAT  THERE  WAS  NO  FIDUCIARY  RELATIONSHIP  BE- 
TWEEN WAHYOU  AND  THE  PLAINTIFFS,  IT  ERRONEOUSLY 
ASSUMES  HIM  TO  BE  A  TRUSTEE. 

The  opinion  of  this  Court,  page  5,  points  out  that 
"Corbari's  interest  was  not  part  of  the  trust  over 
which  Wahyou  was  a  trustee.   The  Nevada  Legis- 


lature  imposed  the  duties  of  a  trustee  upon  the 
directors  of  a  dissolved  corporation  with  regard 
to  their  powers  to  liquidate  the  corporate  assets, 
pay  creditors  and  distribute  the  net  proceeds  to 
the  shareholders.  The  Nevada  statutes  make  no 
mention  of  any  powers  over  a  shareholder's  in- 
terest, and  it  seems  clear  the  corporate  liquidators 
have  no  control  over  how  a  particular  shareholder 
deals  with  his  interest.  The  reasons  why  a  trustee 
may  not  purchase  trust  property  at  a  foreclosure 
sale  are  not  applicable  to  what  was  done  by 
Wahyou  in  this  case.  The  high  fiduciary  duties 
of  a  trustee  are  imposed  on  a  director  of  a  dis- 
solved corporation  to  prevent  him  from  person- 
ally profiting  rather  than  obtaining  the  highest 
prices  in  the  liquidation  of  assets  for  all  the 
shareholders.  The  corporation  is  in  a  vulnerable 
position  during  dissolution  and  liquidation.  Un- 
doubtedly it  would  be  improper  for  a  director- 
trustee  to  purchase  the  property  of  the  corpora- 
tion at  a  foreclosure  sale  without  the  consent  of 
the  shareholders.  As  an  individual  it  would  be  in 
his  interest  to  enter  a  low  bid  while  as  a  trustee 
it  would  be  in  his  interest  to  receive  the  highest 
bid  possible.  Also  a  director- trustee  would  be  in  a 
position  to  decide  whether  the  corporation  should 
redeem  its  pledge  or  whether  it  should  be  allowed 
to  be  sold  upon  foreclosure.  On  the  other  hand,  a 
trustee  has  no  duty  to  buy  one  beneficiary's  inter- 
est for  the  benefit  of  other  beneficiaries :  Wahyou 
was  in  no  position  to  decide  whether  Corbari's 
interest  should  be  redeemed  or  sold.  Whether 
Wahyou  made  a  low  or  a  high  bid  for  Corbari's 
interest  did  not  affect  the  dissolved  corporation's 
financial  position.  Wahyou,  as  a  result  of  the 
purchase,  did  not  occupy  a  personal  position  ad- 


verse  to  his  duties  as  a  trustee.  He  was  already 
both  a  shareholder-beneficiary  and  a  director- 
trustee."  (Italics  ours.) 

In  a  case  cited  by  the  Court  in  its  opinion,1  it  was 
held  that  "a  trust  is  a  fiduciary  relationship  in  which 
one  person  holds  a  property  interest  subject  to  an 
equitable  obligation  to  keep  or  use  that  interest  for 
the  benefit  of  another."  As  stated  by  this  Court  in 
its  opinion,  there  was  no  fiduciary  relationship  be- 
tween Corbari  or  his  assignee  and  Wahyou. 

Although  plaintiffs  alleged  fraud  in  connection  with 
the  purchase  of  Corbari 's  stock  by  Wahyou,  it  did  so 
merely  by  way  of  reciting  a  conclusion  of  law  in  its 
amended  complaint2  and  there  was  no  dispute  what- 
ever as  to  the  facts,  which  were  simply  that  Corbari 
had  long  previously  owed  the  Bank  of  America  over 
$5,000.00  secured  by  a  pledge  of  his  stock,  which 
plaintiffs  well  knew,  and  the  bank  assigned  to  Wah- 
you, who  purchased  it  in  at  a  legally  conducted  fore- 
closure sale  for  the  amount  owing,  with  the  oppor- 
tunity open  to  plaintiffs  at  all  times  to  purchase  the 
stock  themselves. 


lAmerican  Haul;  and  Trust  Co.  r.  Lebanon  Bank  and  Trust  Co., 

28  Tenn.  App.  618,  192  S.W.  2d  245  (1945). 
-'Transcript,  page  31,  paragraph  2  of  the  amended  complaint. 


2.  ALTHOUGH  THE  OPINION  STATES  THAT  THERE  WAS  EVI- 
DENCE FROM  WHICH  THE  DISTRICT  COURT  COULD  HAVE 
FOUND  THAT  WAHYOU  HAD  PROVED  THAT  THE  TRANS- 
ACTION WHEREBY  HE  ACQUIRED  CORBARI'S  STOCK  WAS 
FAIR  IT  MADE  NO  SUCH  FINDING-.  IN  FACT  THE  DIS 
TRICT  COURT  MADE  VERY  SPECIFIC  FINDINGS  ON  THAT 
MATTER. 

The  charge  of  fraud  in  connection  with  the  fore- 
closure sale  is  contained  in  the  third  cause  of  action. 
The  District  Court  in  its  opinion  and  decision  on 
motions  for  summary  judgment  made  specific  findings 
as  to  the  fairness  of  the  transaction  in  the  following- 
language  :3 

"  Third  Cause  of  Action 

This  count  is  based  on  the  proposition  that  the 
entire  series  of  acts  by  which  Wahyou  obtained 
the  Corbari  stock  were  conceived  in  fraud,  and 
executed  in  furtherance  thereof.  The  Court  is 
unable  to  find  any  evidence  of  fraud  and  holds 
that  by  virtue  of  the  purchase  of  the  Corbari 
stock  at  the  sale  of  pledged  property,  May  21, 
1951,  Wahyou  became  the  owner  of,  and  entitled 
to,  all  of  the  benefits  represented  by  the  Corbari 
stock;  that  such  sale  and  the  acquiring  of  the 
Corbari  stock  by  Wahyou,  then  a  creditor  of  Cor- 
bari to  the  extent  of  some  $12,000.00,  was  but  the 
normal  and  rational  procedure  to  be  followed  by 
one  in  his  position;  that  in  connection  therewith 
he  breached  no  fiduciary  relation  to  the  plaintiffs, 
defendants,  or  any  of  the  other  creditors  of  the 
corporation;  that  the  acts  complained  of  were  not 
tinged  with  fraud  as  against  plaintiffs  and/or  any 
of  the  creditors  of  the  corporation;  and  that  any 


3Transeript,  page  148,  fourth  paragraph. 


rights  that  the  plaintiffs  may  have  had  in  or  to 
said  stock,  or  in  or  to  a  proportional  share  in  the 
assets  of  the  corporation  were  extinguished  by 
sale  of  pledged  property  on  May  21,  1951." 

******* 

' '  The  Court  further  finds  that  there  is  no  proof 
that  Wahyou,  at  the  time  of  the  purchase  of  the 
stock  at  the  pledge  sale  had  any  knowledge  of 
the  Corbari  assignment  to  Lord,  as  trustee  for 
the  Smeed  Estate,  nor  of  any  representation,  true 
or  false,  made  by  Corbari  to  Lord  in  connection 
therewith. 

The  Court  further  finds  that  there  tvas  no 
fraud  on  the  part  of  any  of  the  defendants  named 
in  connection  with  any  of  the  acts  by  them  per- 
formed, as  complained  of  in  the  complaint,  in- 
cluding the  dissolution  and  revival  of  the  cor- 
poration, and  the  acts  and  transactions  in  con- 
nection with  the  acquisition  of  the  Corbari  stock 
by  Wahyou."  (Italics  ours.) 


3.  ALTHOUGH  THE  DISTRICT  COURT ' S  JUDGMENT  WAS  MADE 
PURSUANT  TO  JOINT  MOTIONS  FOR  SUMMARY  JUDGMENT, 
THE  ENTIRE  CASE  HAD  ACTUALLY  BEEN  SUBMITTED  FOR 
FINAL  DECISION  AT  THE  PRE-TRIAL  CONFERENCE  WITH 
BOTH  SIDES  DECLARING  THEY  HAD  NO  FURTHER  EVI- 
DENCE TO  PRESENT. 

There  was  a  pre-trial  conference  in  this  case  and 
a  pre-trial  order  made  pursuant  thereto  (Transcript, 
page  127).  In  this  pre-trial  order  we  find  the  follow- 
ing (page  129)  : 

"Proof 

With  the  exception  of  proof  bearing  upon  the 
additional  payment  of  $1,000.00  which  the  Cor- 


baris  assert  they  paid  on  the  Smeed  note,  all  of 
the  proof  is  now  before  the  Court  by  way  of 
exhibits  agreed  in  evidence  at  this  pretrial,  which 
exhibits  are  listed  in  Schedule  'A'  attached  hereto 
and  made  a  part  hereof  by  reference." 
******* 

"Order 

Pursuant  to  discussion  and  stipulation  of  coun- 
sel, and  on  the  basis  of  the  foregoing  comment,  it 
is  ordered  as  follows: 

1.  That  the  defendants,  A.  E.  Corbari  and 
Marie  Corbari,  have  twenty  days  within  which 
to  submit  proof  by  way  of  affidavit  of  the  alleged 
payment  of  $1,000.00  on  the  Smeed  note. 

2.  That  all  of  the  exhibits  referred  to  in 
Schedule  'A'  be  and  they  hereby  are  admitted  in 
evidence. 

3.  That  the  parties  shall  have  ten  days  after 
submission  of  proof  re  the  $1,000.00  additional 
payment  on  the  Smeed  note  to  make  any  addi- 
tional motions,  after  which  the  matter  will  be 
deemed  submitted  for  decision  on  the  record." 
(Underscoring  and  italics  ours.) 

The  evidence  as  to  the  $1,000.00  payment  was  pre- 
sented on  June  3,  1955  (Transcript,  page  146,  third 
paragraph)  and  the  decision  of  the  District  Court 
was  made  August  11,  1955  (Transcript,  page  152).  It 
will  thus  be  seen  that  at  the  time  the  opinion  and 
decision  on  motions  for  summary  judgment  were 
made,  all  parties  had  twice  stipulated  that  they  had 
no  further  evidence  to  offer  and  the  matter  was  sub- 
mitted  to    the    District    Court    for   decision    on   the 


s 


merits.4  In  view  of  the  fact  that  the  matter  had  been 
completely  submitted  to  the  District  Court  for  de- 
cision on  the  merits,  appellees  suggest  that  this  Court 
should  consider  the  decision  of  the  Court  below  a  de- 
cision on  the  merits,  as  the  District  Court  obviously 
would  arrive  at  the  same  decision  regardless  of 
whether  it  was  made  pursuant  to  submission  at  the 
pre-trial  conference  or  by  way  of  motions  for  summary 
judgment. 


4.  ASSUMING  THE  BURDEN  OF  PROVING  ABSENCE  OF  FRAUD 
WAS  UPON  WAHYOU,  HE  MET  THAT  BURDEN  WHEN  ALL 
THE  FACTS  SURROUNDING  THE  TRANSACTION  WERE  PRE- 
SENTED TO  THE  DISTRICT  COURT  AND  THE  DISTRICT 
COURT  MADE  FINDINGS  OF  FACT  WHICH  ARE  ADE- 
QUATELY SUPPORTED  BY  THE  EVIDENCE. 

According  to  Professor  Wigmore,5  burden  or  proof 
means  risk  of  nonpersuasion  in  its  first  meaning, 
which  means  (par.  2487)  that  both  parties  alike  must 
first  satisfy  the  judge  that  they  have  a  quantity  of 
evidence  fit  to  be  considered.  This  duty,  though  deter- 
mined in  the  first  instance  by  the  burden  of  proof 
in  the  sense  of  the  risk  of  nonpersuasion,  is  a  distinct 


4In  Meikle  v.  Timken-Detroit  Axle  Co.,  44  Fed.  Supp.  460,  the 
headnote,  fully  supported  by  the  text,  states: 
"1.     Patents 

Where  both  parties  to  patent  infringement  action  moved  for 
summary  judgment,  court  could  treat  the  motions  as  pre-trial 
procedure  and  dispose  of  all  issues  upon  which  the  parties  had 
developed  their  record  by  admissions  of  facts  and  responses 
thereto,  interrogatories  and  particulars,  and  issues  not  fully 
developed  could  be  separately  tried.  Federal  Rules  of  Civil 
Procedure,  rules  12(e),  16,  33,  36,  42,  56,  28  U.S.C.A.  follow- 
ing section  723c." 

5Wigmore  on  Evidence,  Vol.  9,  Third  Edition,  Paragraph  2485. 


one,  for  it  is  a  duty  towards  the  judge  and  the  judge 
rules  against  the  party  if  it  is  not  satisfied.  Where 
a  party  has  satisfied  this  duty  towards  the  judge  and 
the  judgt  has  ruled  that  sufficient  evidence  has  been 
introduced,  the  duty  has  then  ended. 

In  a  case  cited  by  this  Court,6  it  is  stated : 

"Of  course  a  disputable  presumption  may  be 
refuted  by  evidence  of  the  facts,  but  it  is  nor- 
mally for  tlie  trial  court  to  determine  whether  the 
proper  testimony  outweighs  the  presumption." 
(Italics  ours.) 

The  District  Court  in  this  case  had  before  it  details 
and  specific  evidence  as  to  all  the  facts  and  circum- 
stances in  connection  with  the  transaction  regarding 
the  sale  of  the  stock  and  has  made  specific  findings 
thereon.  These  findings  show  that  Wahyou  made  a 
complete  disclosure  of  the  facts  and  there  was  not 
the  slightest  evidence  of  any  fraud,  overreaching  or 
unfairness,  and  after  such  findings  are  made  the  ques- 
tion of  burden  of  proof  is  no  longer  of  any  impor- 
tance. 

Actually,  there  was  no  burden  of  proof  upon 
Wahyou  in  this  case.7  Where,  as  in  this  case,  there 
is  no  confidential  relationship  and  the  plaintiff  alleges 


^McDonald  v.  Hewlett,  102  Cal.  App.  2d  680  at  688,  22  Pac.  2d  83. 

713  Am.  Jur.  page  962,  Par.  1010 : 

"In  other  words,  ordinarily,  a  corporate  officer  or  director  has 
a  right  to  purchase  the  stock  of  a  shareholder  therein  the  same 
as  any  other  person  has  a  right  to  purchase  such  stock,  and 
there  is  nothing  in  the  mere  fact  that  the  purchaser  is  an 
officer  or  director  of  the  corporation,  the  shares  of  which  he 
purchases,  from  which  fraud  or  unfair  dealing  may  be  in- 
ferred." 
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fraud,  such  fraud  is  not  presumed  but  the  burden 
of  proving  the  same,  either  actual  or  constructive,  is 
upon  the  person  asserting  the  existence  thereof.8  There 
was  actually  no  contest  as  to  the  facts  relating  to  the 
purchase  of  the  stock  by  Wahyou.  Where  there  is  no 
contest  as  to  the  facts,  findings  need  not  be  made,  and 
where  the  case  is  submitted  on  an  agreed  statement 
of  facts  or  case  stated,  findings  need  not  be  made.9 

If  the  evidence  in  this  case  were  conflicting  and 
unsatisfactory,  the  Court  could  properly  reverse  and 
remand  with  instructions  to  make  essential  findings 
and  to  hear  additional  evidence  that  might  be  offered, 
but  such  reversal  and  remand  is  not  proper  where 
no  issue  of  fact  is  presented  nor  where  the  record 
does  not  contain  contradictory  evidence. 

The  Court  has  noted  the  case  of  Bisbee  v.  Midland 
Linseed  Products  Co.,  19  Fed.  2d  24,  wherein  it  is 
held  that  no  trust  duty  rests  upon  the  directors, 
officers,  majority  stockholders  or  liquidators  of  a  cor- 
poration in  behalf  of  any  other  stockholders  with 
respect  to  dealings  between  them  in  buying  or  selling 
stock  in  the  corporation  unless  some  situation  exists 
which  makes  it  inequitable  for  such  officer  to  buy 
the  stock  in  question.  The  facts  of  the  instant  case 
are  even  further  removed  from  that  case  in  that  here 


889  C. J.S.  page  1075,  Par.  155 : 

"Fraud,  out  of  which  a  trust  ex  malificio  arises,  is  not  pre- 
sumed, and  the  burden  of  proving  the  existence  of  the  fraud, 
actual  oi-  constructive,  necessary  to  give  rise  to  a  constructive 
trust  is  on  the  person  asserting  the  existence  of  such  a  trust." 
»Saltonstall  v.  Russell,  152  U.S.  628,  38  L.  Ed.  576,  14  Supreme 
Court  733 ; 
53  Am.  Jur.  788. 
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Wahyou  purchased  Corbarrs  interest  at  a  pledge  sale 
rather  than  directly  from  Corbari.  Since  no  trust 
duty  exists,  there  is  no  reason  for  placing  a  burden 
of  proof  on  Wahyou  to  prove  fairness  or  lack  of  mis- 
use of  any  fiduciary  position.  At  any  rate,  the  burden 
of  proof  should  not  be  a  problem  where  the  parties 
stipulate  to  factual  matters  and  submit  the  case  pur- 
suant thereto. 

Rule  52  does  not  require  court  to  make  findings 
on  all  facts  presented  or  to  make  detailed  evidentiary 
findings,  but  where  findings  are  sufficient  to  support 
ultimate  conclusion  of  court,  they  are  sufficient,  and 
it  is  not  necessary  for  the  court  to  make  findings 
asserting  negative  of  each  issue  raised,  but  it  is  suf- 
ficient if  special  affirmative  facts  found  by  court,  con- 
strued as  a  whole,  negative  each  rejected  contention.10 
Under  Rule  52  as  amended,  if  an  opinion  or  mem- 
orandum of  decision  is  filed,  it  will  be  sufficient  if  the 
findings  of  fact  and  conclusions  of  law  appear  therein. 
This  amendment  permits  findings  of  fact  and  conclu- 
sions of  law  to  appear  in  the  trial  court's  opinion  or 
memorandum.11 


10Carr  v.  Yokohama  Specie  Bank,  Limited,  of  San  Francisco, 

C.A.  9th,  1953,  200  F.  2d  251. 
^Walker  v.  Lightfoot,  CCA.  9th,  1941,  124  F.  2d  3 ; 
Barron  and  Holtzoff,  Federal  Practice  and  Procedure,  Vol.  2, 

page  826,  Par.  1128. 
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CONCLUSION. 

It  is  respectfully  submitted  that  further  considera- 
tion should  be  given  to  the  points  urged  and  a  rehear- 
ing should  be  granted  so  as  not  to  unduly  prolong 
this  litigation  and  subject  appellees  to  a  bill  for  costs 
on  appeal  where,  as  in  this  case,  the  matter  was  twice 
submitted  to  the  District  Court  with  a  stipulation 
that  there  was  no  further  evidence  to  be  produced — 
once  at  the  pre-trial  conference  and  again  upon  mo- 
tions for  summary  judgment — and  upon  the  oral  argu- 
ment before  this  Court  both  counsel  reiterated  that 
neither  of  them  had  any  further  evidence  to  produce. 

We  respectfully  urge  that  the  Court  grant  a  rehear- 
ing and  reconsider  this  matter. 

Dated,  Stockton,  California, 
July  2, 1956. 

Respectfully  submitted, 
Forrest  E,  Macomber, 

Attorney  for  Appellees  and  Peti- 
tioners Diamond-S  Ranch  Co.; 
Saw,  Waliyou;  A.  E.  Corbari, 
Sam  Waliyou,  K.  R.  Nutting  and 
Thomas  G.  Lee,  trustees  for  the 
assets  of  Diamond-S  Ranch  Co.; 
Thomas  G.  Lee;  Toy  Quong; 
Joe  Sin;  K.  R.  Nutting;  Yip  K. 
Toon;  Herbert  Jang,  otherwise 
knotvn  as  Herbert  Jong. 
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Certificate  of  Counsel 

I  hereby  certify  that  in  my  judgment  the  within 
petition  for  rehearing  is  well  founded  and  that  it  is 
not  interposed  for  delay. 

Dated,  Stockton,  California, 
July  2, 1956. 

Forrest  E.  Macomber, 
Attorney  for  said  Appellees 
and  Petitioners. 
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OPINION  BELOW 

The  Findings  of  Fact  and  Conclusions  of  Law  of  the 
District  Court  appear  at  pages  47-55  of  the  Transcript 
of  Record.1 


1.     References  to  the  printed  record  are  designated  as  "R" 


2  The  Bank  of  Arizona  vs. 

JURISDICTION 

The  jurisdiction  of  the  District  Court  was  invoked 
under  Act  June  25,  1948,  c.  646;  62  Stat.  930;  28  U.  S. 
C.  A.  1332.  Appellee,  National  Surety  Corporation,  a 
New  York  corporation  brought  suit  against  Appellant 
and  others  in  the  United  States  District  Court  for  the 
District  of  Arizona,  alleging :  Appellant  was  an  Arizona 
banking  corporation;  defendant  Food  Machinery  and 
Chemical  Corporation  was  a  Delaware  corporation ;  de- 
fendants B.  Harlan  Fike  and  Marvin  F.  Gordon  were 
citizens  of  the  State  of  Arizona;  defendants  Babbitt 
Brothers  Trading  Company  and  Flagstaff  Lumber 
Company  were  Arizona  corporations,  and  that  the 
amount  in  controversy  exceeded  the  sum  of  $3,000,  ex- 
clusive of  interest  and  costs.  (R  3,  4). 

The  Findings  of  Fact  of  the  District  Court  confirmed 
these  jurisdictional  allegations  (R  48-49).  The  final 
judgment  of  the  District  Court  was  entered  on  July  15, 
1955  (R  56-59)  ;  the  Appellant's  Notice  of  Appeal  to 
this  Court  of  Appeals  from  a  portion  of  the  final  Judg- 
ment was  filed  August  4,  1955.  The  jurisdiction  of  this 
Court  is  invoked  under  Act  June  25,  1948,  c.  646;  62 
Stat.  929;  28  U.S.C.A.  1291. 

QUESTIONS  PRESENTED 
Whether  a  Surety  can  create  for  itself,  under  a  theory 
of  subrogation,  rights  which  its  purported  subrogor  did 
not  have. 

Whether  a  compensated  Surety  has  in  its  own  right, 
without  benefit  of  assignment  or  subrogation,  an  equit- 
able lien  on  the  proceeds  of  a  government  contract  which 
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will  permit  it,  upon  payment  of  the  penalty  under  its 
payment  bond,  to  recover  the  loss  from  any  person  who 
has  received  any  of  the  contract  proceeds  with  knowl- 
edge that  the  laborers  and  material  men  were  not  paid 
in  full  at  the  time  the  moneys  having  their  source  in  the 
contract  were  paid  to  him. 

STATUTES  INVOLVED 

The  pertinent  portions  of  the  statutes  involved  are 
set  out  in  the  Appendix,  infra. 

STATEMENT 
On  June  18,  1952,  the  Dollar  Construction  Company 
(hereinafter  referred  to  as  "Contractor")  entered  into 
a  Contract  with  the  Government  (hereinafter  referred 
to  as  "Contract")  whereby  it  agreed  to  perform  cer- 
tain work  at  the  Navajo  Ordnance  Depot,  Bellemont, 
Arizona  (hereinafter  referred  to  as  the  "Navajo 
Job"),  in  consideration  for  which  the  Government 
agreed  to  pay  Contractor  the  sum  of  $12,180.00,  (later 
increased  by  a  Change  Order  to  $12,580.00),  in  a  lump 
sum  on  the  completion  of  the  job.  (R  49) 

The  Contract  required  the  Contractor  to  furnish  to 
the  Government  a  Performance  Bond  and  a  Payment 
Bond.  (R49). 

The  Contract  contained  no  express  provision  for  the 
payment  by  Contractor  to  persons  who  furnished  labor 
and  materials  and  contained  no  provision  for  retained 
percentages.  (R  49) 

In  conformity  with  the  requirements  of  Act  August 
24, 1935,  c.  642,  section  1 ;  49  Stat.  793  (40  U.S.C.A.  270) 
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(hereinafter  referred  to  as  the  "Miller  Act")  and  the 
provisions  of  the  Contract,  Contractor  furnished  and 
Government  accepted  and  approved  a  Performance 
Bond  and  a  Payment  Bond,  in  the  penal  sum  of  $6,- 
090.00  each,  executed  in  Arizona  on  June  18,  1952,  by 
Contractor  and  Appellee  (hereinafter  referred  to  as 
"Surety").  (R  49,  50). 

The  Payment  Bond1  was  conditioned  that  Contractor 
should  promptly  make  payment  to  all  persons  supply- 
ing labor  and  materials  in  the  prosecution  of  the  work 
provided  in  the  Contract.  (R  50). 

The  Performance  Bond2  was  conditioned  that  Con- 
tractor should  perform  the  Contract. 

As  a  condition  precedent  to  and  as  part  of  the  consid- 
eration for  the  execution  of  the  Performance  Bond  and 
the  Payment  Bond,  Contractor  executed  and  delivered 
to  Surety  an  "Application  for  Contract  Bond"  (R  50, 
127-130). 

Surety  is  not  a  bank,  trust  company  or  other  financ- 
ing institution.  Surety  gave  no  notice  of  the  above  re- 
ferred to  Bond  Application  to  any  person  or  agency  as 
required  by  the  Assignment  of  Claims  Act  1940,  as 
amended,  31  U.S.  C.  A.203 ;  41  U.  S.  C.  A.  15,  Appendix, 
Infra,  and  its  contents  were  not  known  to  Bank  until 
the  commencement  of  this  action.  (R-50) 

The  Food  Machinery  and  Chemical  Corporation  and 
B.  Harlan  Fike  (hereinafter  referred  to  as  "Material- 


1.  U.S.   Standard   form   25A,  see   Section   54.16  Appendix,   Title   41, 
U.S.C.A.  p.  256. 

2.  U.S.    Standard   form    25,    see    Section    54.15    Appendix,    Title    41, 
U.S.C.A.  p.  249. 
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men")  each  supplied  labor  and  materials  to  Contractor 
on  the  Navajo  Job,  in  the  respective  sums  of  $8,644.40 
and  $3,579.60  (R  50).  The  Navajo  Job  was  completed 
by  Contractor  on  October  20, 1952  (R  51)  and  was  cer- 
tified by  the  Government  as  meeting  the  plans  and  spec- 
ifications of  the  Contract  (R  191,  192).  At  the  time  of 
completion  the  above  mentioned  sums  were  due  and 
owing  to  the  Materialmen,  no  portion  thereof  having 
been  paid.  (R  51). 

On  October  22,  1952,  the  Contractor  procured  a  loan 
from  Appellant  (hereinafter  referred  to  as  "Bank") 
in  the  principal  sum  of  $10,000.00,  in  consideration  for 
which  Contractor  executed  an  Assignment  to  Bank  of 
the  proceeds  of  the  Contract.  (R  51) 

The  entire  loan  proceeds  were  deposited  to  the  credit 
of  Contractor's  then  and  theretofore  existing  general 
checking  account  with  the  Bank.  (R  51) 

At  the  time  the  loan  was  made  by  Bank,  the  Bank  as- 
certained from  the  contracting  officer  at  the  Navajo 
Ordnance  Depot  that  the  Contract  had  been  completed 
and  that  the  proceeds  of  the  Contract  were  shortly 
forthcoming.  (R  51,  107,  108) 

At  the  time  the  loan  was  made  the  Contractor  had  had 
an  account  with  the  Bank  for  a  month  or  two.  (R  150). 
The  Bank  knew  Contractor  had  several  jobs  going  (R 
150)  and  that  it  was  having  the  common  difficulty  of 
many  Contractors  of  getting  its  money  in  from  jobs  to 
continue  its  operations.  (R  141).  This  difficulty  arose 
not  from  a  matter  of  insolvency  but  from  a  shortage  of 
the  Contractor's  operating  cash.  (R  142,  149,  155).  At 
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the  time  the  loan  was  made  Bank  was  told  by  Contrac- 
tor the  money  was  needed  to  pay  up  the  laborers  and 
materialmen  on  the  Navajo  Job.  Bank  did  not  know, 
nor  did  it  ascertain  how  much  of  the  loan  would  be 
needed  for  that  purpose  (R  136-137, 142) 

The  Bank  ascertained  prior  to  making  the  Loan  that 
the  Contractor  had  furnished  a  Payment  Bond,  al- 
though the  Bank  had  no  actual  knowledge  of  the  iden- 
tity of  the  surety  on  the  bond.  (R  51,  52). 

The  contracting  officer  at  the  Navajo  Ordnance  De- 
pot approved  and  accepted  the  Assignment  to  Bank  on 
October  22,  1952.  (R  185,  187) 

On  or  about  December  9,  1952,  the  Bank  delivered  a 
formal  written  notice  of  the  assignment  to  the  Govern- 
ment contracting  officer  at  the  Navajo  Ordnance  De- 
pot (R  111,  112,  184,  185),  mailed  a  notice  of  the  as- 
signment together  with  a  true  copy  of  the  instrument  of 
assignment  to  the  Surety  (R  188,  189),  which  notice 
was  received  by  the  Surety  on  December  10,  1952  (R 
52).  Surety's  notice  was  forwarded  in  the  same  form 
as  the  notice  to  the  contracting  officer  (R  184,  185). 
Surety,  however,  returned  its  notice  to  the  Bank  with  a 
form  of  acceptance  which  it  prepared  (R  96,  189) 
with  a  letter  of  transmittal  explaining  the  revision.  (R 
187).  The  receipt  of  this  form  of  acceptance  subsequent 
to  December  23, 1952,  was  the  first  knowledge  Bank  had 
of  contractor's  default. 

Bank  also  filed  with  the  United  States  Army  Finance 
Officer  at  Los  Angeles,  the  disbursing  officer  designat- 
ed in  the  Contract  to  make  payment,  a  copy  of  the  as- 
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signment,  together  with  the  notice  of  assignment.  (R 
118,  119, 190, 191).  These  instruments  were  received  by 
the  Finance  Officer  on  December  11, 1952  (R  119).  The 
Government  check  in  the  sum  of  $12,580.00,  the  pro- 
ceeds of  the  Contract,  was  issued  December  12,  1952, 
and  received  by  Bank  on  December  15,  1952.  (R  53, 
121) 

On  receipt  of  the  check  the  Bank  applied  $10,139.51 
of  the  Contract  proceeds  in  satisfaction  of  the  Contrac- 
tor's loan  obligation  to  the  Bank.  At  the  time  the  pro- 
ceeds were  applied,  the  Bank  knew  that  the  Contractor 
had  not  paid  all  Materialmen.  Upon  demand  of  surety 
a  Cashier's  check  payable  to  Contractor  for  the  remain- 
ing balance  of  the  Contract  proceeds,  $2,440.49,  was 
mailed  to  Surety  and  was  thereupon  endorsed  specially 
by  Contractor  to  Fike.  (R  53) 

On  April  23, 1953,  Surety  commenced  an  action  in  the 
District  Court  by  filing  a  complaint  later  amended  on 
July  15,  1954,  against  Bank  and  the  five  materialmen 
who  had  made  claims  against  Surety  on  its  Payment 
Bond.  The  original  aggregate  of  these  claims  was  $12,- 
438.12.  The  claim  of  Fike  was  reduced  by  the  applica- 
tion of  the  balance  of  the  Contract  proceeds  by  $2,- 
440.49,  leaving  the  aggregate  of  unpaid  materialmen 
claims  totaling  $9,997.63.  (R  7) 

Concurrently  with  the  filing  of  the  complaint  Surety 
deposited  with  the  Clerk  of  the  District  Court  the  sum 
of  $6,090.00  representing  the  full  penalty  of  the  above 
mentioned  Payment  Bond.  (R  53)  This  sum  was  al- 
leged as  not  being  sufficient  in  amount  to  pay  all  per- 
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sons  who  supplied  labor  and  material  in  the  prosecution 
of  the  work  provided  for  in  the  contract,  but  it  was  al- 
leged that  sum  theretofore  applied  by  the  Bank  to  the 
payment  of  its  note  was  more  than  sufficient  to  dis- 
charge the  unpaid  obligations  (R  10) 

The  Bank  was  alleged  in  Surety's  complaint  as  owing 
the  materialmen  the  sum  of  $9,997.63  for  money  had  and 
received  from  the  United  States  of  America.  (R  11) 

The  complaint  of  the  Surety  set  up  a  purported  as- 
signment to  Surety  contained  in  the  Contract  Bond  Ap- 
plication of  Contractor  (R  5,  6)  and  alleged  the  Bank 
knew  or  should  have  known  of  the  purported  prior  as- 
signment of  the  contract  proceeds  to  Surety  at  the  time 
Bank  took  this  Assignment.  (R  7,  8)  Surety  further  al- 
leged Bank  knew  or  should  have  know  that  Surety  was 
entitled  to  exoneration  from  its  obligations  to  pay  for 
labor  and  material  and  was  entitled  to  subrogation  and 
to  a  prior  right  in  and  claim  to  the  contract  funds.  (R  8) 

The  relief  sought  by  the  Surety  was :  (1)  that  the  ma- 
terialmen be  required  to  interplead  and  litigate  their 
rights  against  Surety  and  Bank  (R  11)  ;  (2)  that  the 
Court  adjudge  and  direct  the  return  to  the  plaintiff  of 
the  $6,090  deposit  with  the  Clerk  of  the  District  Court 
(R  11) ;  (3)  that  the  Court  adjudge  and  decree  that  the 
Bank  pay  into  Court  the  sum  of  $10,139.50  received  by 
it  and  that  the  Court  adjudge  and  direct  that  upon  the 
receipt  of  the  same  the  Clerk  pay  the  materialmen  and 
disburse  the  remainder  to  the  Bank  (R  11,  12),  (4)  the 
alternative  relief  prayed  was  that  in  the  event  the  sum 
of  $6,090  be  not  returned  to  the  Surety,  the  Surety  have 
and  recover  from  the  Bank  that  sum.  (R  12) 
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The  answer  of  the  Bank,  by  the  second  defense, 
placed  in  issue  the  purported  Assignment  of  the  con- 
tract proceeds  to  Surety  (R  13)  and  the  amounts  due  to 
the  materialmen.  (R  14) 

Bank  admitted  its  loan  to  the  Contractor  and  the  As- 
signment to  Bank  and  alleged  such  Assignment  as  be- 
ing received  in  good  faith,  without  notice,  and  permit- 
ted and  perfected  under  the  Assignment  of  Claims  Act, 
1940,  as  amended.  (R  14, 15) 

Bank  denied  the  notice  of  and  the  existence  of  any 
rights  of  Surety  by  subrogation  or  exoneration.  (R  16) 

The  defendant  Food  Machinery  filed  a  cross-claim 
against  defendant  Fike  asserting  a  right  to  share  in  the 
$2440.49  of  the  contract  proceeds  paid  to  Fike;  Food 
Machinery  cross-claimed  against  Bank  seeking  satis- 
faction in  full  of  its  claim  of  $8644.40,  and  further  coun- 
ter-claimed against  Surety  for  the  same  relief.  Defend- 
ant Fike  also  filed  a  counter-claim  against  Surety  seek- 
ing recovery  of  the  balance  of  its  claim  of  $1139.11.  The 
Court  rendered  judgment  that  the  Bank  and  Fike  have 
judgment  on  the  cross-claim  of  Food  Machinery ;  that 
Fike  and  Food  Machinery  have  judgment  on  their 
counter-claims  against  Surety  in  the  respective  sums  of 
$708.88  and  $5,381.12,  and  that  the  Surety  have  judg- 
ment against  the  Bank  of  Arizona  in  the  sum  of  $6090. 
(R  56-59) 
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SPECIFICATIONS  OF  ERROR 

The  District  Court  erred : 

1.  In  making  that  portion  of  Finding  of  Fact  No.  5 
(R  50)  which  legally  construed  the  Contractor's  Bond 
application  (R  127-130)  as  having  the  effect  of  an  as- 
signment 

" .  .  .to  indemnify  Surety  for  any  liability  Surety 
might  incur  by  reason  of  having  executed  .  .  .  the 
Payment  Bond." 
because  such  Finding  was  an  erroneous  conclusion  of 
law,  for  the  reason  that  the  application  (R  127-130)  has 
the  legal  effect  of  an  assignment  to  indemnify  Surety 
only  for  any  liability  Surety  might  incur  by  reason  of 
having  executed  the  Performance  Bond. 

2.  In  making  that  portion  of  Finding  of  Fact  No.  11 
(R52) 

' '  At  the  time  the  loan  was  made  by  Bank  and  the  as- 
signment to  it  was  executed,  Bank,  in  the  exercise 
of  reasonable  care  and  diligence,  should  have 
known: .  .  . 

(c)  the  proceeds  of  the  Contract  then  in  the  hands 
of  the  Government  were  inchoately  subject  to  an 
equity  in  favor  of  Surety  in  that  if  Surety  was  re- 
quired to  pay  the  materialmen  who  the  Contractor 
failed  to  pay,  then  Surety  would  become  subrogated 
to  the  right  of  the  Government  to  have  the  Contract 
proceeds  applied  in  payment  of  the  Materialmen, 
and  that  right  would  relate  back  to  the  date  of  the 
Payment  Bond." 
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for  the  reason  that  the  Finding  is  an  erroneous  conclu- 
sion of  law  in  that  it  places  a  legal  duty  upon  the  Bank 
to  have  known  that  which  neither  existed  by  reason  of 
fact  or  law. 

3.  In  making  that  portion  of  its  first  Conclusion  of 
Law  (R  53-54)  that 

' '  The  failure  of  Contractor  on  and  prior  to  October 
20, 1952,  or  at  all,  to  make  payment  to  persons  sup- 
plying labor  and  materials  in  the  prosecution  of  the 
work  provided  in  the  Contract  rendered  the  Con- 
tractor in  default  under  the  provisions  of  the  Con- 
tract .  .  .;" 
because  the  conclusion  that  a  default  occurred  under  the 
provisions  of  the  Contract  is  not  sustained  by  the  Find- 
ings of  Fact  and  is  contrary  to  the  fact  found,  (Finding 
No.  3,  R  49)  that 

1 '  The  Contract  contained  no  express  provision  for 
the  payment  by  Contractor  to  persons  who  fur- 
nished labor  and  materials  and  contained  no  provi- 
sion for  retained  percentages. ' ' 

4.  In  making  that  portion  of  its  first  Conclusion  of 
Law  (R  54)  that 

".  .  .by  the  payment  into  Court  by  Surety  of  $6,- 
090.00  which  was  the  full  amount  of  its  penalty  un- 
der the  Payment  Bond,  Surety  became  subrogated 
to  the  right  of  the  Government  to  have  the  Contract 
proceeds  applied  in  payment  of  the  Materialmen, 
said  right  of  subrogation  relates  back  to  the  date  of 
the  Payment  Bond,  June  18,  1952" 
for  the  reason  that  the  payment  of  the  Contract  pro- 
ceeds by  Government  to  Bank  terminated  any  rights  of 
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the  Government  to  the  proceeds  or  the  application 
thereof,  which  rights  could  not  be  revived  to  enforce  res- 
titution, refund  or  repayment  to  the  United  States  of 
the  money  paid  to  Bank,  an  assignee  under  an  assign- 
ment perfected  under  the  Assignment  of  Claims  Act  of 
1940  as  amended. 

5.  In  making  its  second  Conclusion  of  Law  (R  54) 
that  the 

''Contractor  held  its  right  to  the  proceeds  of  the 
Contract,  subject  to  an  equitable  lien  in  favor  of 
Surety;  when  it  transferred  its  right  to  Bank, 
Bank  took  the  proceeds  of  the  Contract  subject  to 
Surety's  equitable  lien". 

for  the  following  reasons : 

a.  The  facts  do  not  justify  a  conclusion  that  an  ' l  equit- 
able lien"  arose  by  subrogation  of  Surety  either  to  the 
rights  of  the  Government  or  to  the  rights  of  the  Mate- 
rialmen because  the  Materialmen  had  no  rights  in  fact 
or  law  to  which  the  Surety  could  be  subrogated  to  as  de- 
termined by  the  Court  in  its  Conclusion  of  Law  No. 
VII,  (R  55)  that 

1 '  The  Materialmen  have  no  equitable,  legal  or  mor- 
al right  against  Bank  or  to  the  Contract  proceeds 
which  were  paid  by  Government  to  Bank. ' ' 

and  because  the  Government's  rights  were  terminated 
upon  payment 

b.  The  facts  do  not  justify  a  conclusion  that  an 
"equitable  lien"  arose  from  the  Contractor's  applica- 
tion to  Surety  (R  127-130)  because  the  instrument  ef- 
fected an  assignment  by  Contractor  to  Surety  of  only 
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such  moneys  that  might  be  due  and  payable  at  the  time 
of  any  breach  or  default  in  the  Contract  for  the  purpose 
of  indemnifying  Surety  for  any  liability  Surety  might 
incur  by  reason  of  having  executed  the  Performance 
Bond  and  in  fact  no  breach  or  default  in  the  Contract 
ever  occurred  and  Surety  incurred  no  liability  under 
the  Performance  Bond. 

c.  The  Bank  purchased  its  assignment  of  the  Con- 
tract proceeds  for  value,  in  good  faith,  without  notice  of 
the  contents  or  existence  of  the  Application  for  Con- 
tract bond,  perfected  its  Assignment  under  the  Assign- 
ment of  Claims  Act  of  1940,  as  amended,  and  received 
payment  thereunder. 

d.  Surety  has  no  "equitable  lien"  to  the  Contract 
proceeds  without  reliance  upon  a  theory  of  subrogation 
or  assignment. 

6.  In  making  its  6th  Conclusion  of  Law  (R  55)  that 

' '  Surety  is  entitled  to  judgment  against  Bank  for 

the  sum  of  $6,090.00" 
for  the  reason  that  the  Conclusions  of  Law  supporting 
this  ultimate  conclusion  are  erroneous  and  not  support- 
ed by  the  facts  as  found. 

7.  In  entering  that  portion  of  the  Judgment  ap- 
pealed (R  59) 

"4.  That  plaintiff  National  Surety  Corporation 
have  judgment  on  its  amended  complaint  against 
the  defendant,  The  Bank  of  Arizona,  in  the  sum  of 
$6,090.00" 
for  the  reason  that  the  facts  do  not  justify  such  judg- 
ment and  it  is  contrary  to  law. 
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SUMMARY  OF  ARGUMENT 

Surety  acquired  no  rights  against  Bank  by  subroga- 
tion to  the  rights  of  either  the  Materialmen  or  the  Gov- 
ernment. The  Materialmen  never  had  any  rights  against 
the  Bank  to  which  the  Surety  could  become  subrogated. 
California  Bank  v.  United  States  Fidelity  &  Guaranty 
Co.,  129  F.  2d  751.  Though  the  government  may  recog- 
nize a  moral  obligation  to  see  that  the  unpaid  reserves 
of  the  Contract  price  held  by  the  government  as  a  stake- 
holder are  applied  to  the  claims  of  unpaid  materialmen 
and  may  assert  a  right  to  see  that  they  are  so  applied, 
nevertheless,  upon  the  payment  of  the  fund  all  rights 
and  duties  of  the  government  in  the  fund  cease.  Califor- 
nia Bank  v.  United  States  Fidelity  &  Guaranty  Co.,  129 
F.  2d  751,  Kane  v.  First  National  Bank,  56  F.  2d  534,  85 
A.L.R.  362,  Royal  Indemnity  Co.  v.  United  States,  93  F. 
Supp.  891.  The  moneys  due  under  the  Contract  which 
were  assigned  to  Bank  pursuant  to  the  Assignment  of 
Claims  Act,  having  been  received  by  the  Bank  under  the 
assignment,  were  free  of  any  right  on  the  part  of  the 
government,  Act.  May  15,  1951,  c.  75;  65  Stat.  41, 
amending  the  Assignment  of  Claims  Act  of  1940,  31 
U.S.C.A.  203,  41  U.S.C.A.  15.  One  can  not  acquire  by 
subrogation  what  another  whose  rights  he  claims  did 
not  have.  U.S.  v.  Munsey  Trust  Co.  332  U.S.  234,  67  S. 
Ct.  1599,  91  L.  Ed.  2022.  The  extinguishment  of  the 
right  of  the  subrogor  extinguishes  the  same  right  for 
the  subrogee.  National  Surety  v.  Pixton,  60  Utah  289, 
208  Pac.  24  A.L.R.  1487. 

Surety  acquired  no  rights  to  the  Contract  proceeds 
by  assignment.  The  assignment  to  Surety  contained  in 
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the  bond  application  was  to  indemnify  Surety  only  for 
any  liability  Surety  might  incur  by  reason  of  having  ex- 
ecuted the  Performance  Bond  and  the  moneys  assigned 
for  this  indemnification  were  such  as  might  be  due  at 
the  time  of  a  default  in  the  Contract.  Therefore,  since 
Contractor  did  not  default  on  its  Performance  Bond, 
the  assignment  did  not  become  effective  as  to  any  of  the 
Contract  proceeds. 

Surety  has  no  equitable  lien  on  the  Contract  proceeds 
in  its  own  rights.  If  the  government  contract  proceeds 
are  subject  to  a  continuing  equitable  lien  in  favor  of 
Surety  which  follows  the  proceeds  even  after  payment, 
the  rule  must  rest  upon  the  theory  that  the  compensated 
Surety  has  this  equitable  lien  in  its  own  right  and  not 
dependent  upon  subrogation  or  assignment.  The  au- 
thorities implying  a  lien  or  the  imposition  of  a  trust 
upon  the  Contract  proceeds  rely  upon  facts  giving  rise 
to  rights  of  Surety  by  subrogation,  where  the  unexpend- 
ed funds  are  in  the  hands  of  the  government.  Henning- 
sen  v.  United  States  Fidelity  &  Guaranty  Co.,  208  U.S. 
404,  28  S.  Ct.  389,  32  L.  Ed.  547 ;  Royal  Indemnity  Co. 
v.  United  States,  93  F.  Supp.  891 ;  Hadden  v.  United 
States,  132  F.  Supp.  202 ;  National  Surety  Co.  v.  United 
States,  133  F.  Supp.  381.  or  depend  upon  a  known  as- 
signment to  Surety  of  the  Contract  proceeds  where  the 
funds  are  paid  out.  Martin  v.  National  Surety  Co.  300 
U.S.  588,  57  S.  Ct.  531,  81 L.  Ed.  822,  Pacific  Indemnity 
Co.  v.  Grand  Avenue  State  Bank  of  Dallas,  233  F.  2d 
513.  The  former  class  of  cases  where  the  fund  is  held  by 
the  government,  are  inapplicable;  the  latter  class  of 
cases,  imposing  a  trust  or  lien  upon  the  Contract  funds 
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after  payment,  have  no  application  where  assignee  of 
the  Contractor  purchases  his  assignment  for  value,  in 
good  faith,  without  notice  of  a  prior  assignment,  and 
obtains  payment.  McKenzie  v.  Irving  Trust  Co.,  323 
U.S.  365,  65  S.  Ct.  405,  89  L.  Ed.  305;  California  Bank 
v.  United  States  Fidelity  &  Guaranty  Co.,  129  P.  2d 
751 ;  Kane  v.  First  National  Bank,  56  F.  2d  534,  85  A. 
L.  R.  362 ;  Fidelity  &  Deposit  Co.  v.  Union  State  Bank, 
21  F.  2d  102 ;  Restatement  of  Contracts,  Section  173-b 
and  174. 

ARGUMENT 

POINT  ONE 

SURETY  ACQUIRED  NO  RIGHTS  AGAINST 
BANK  BY  SUBROGATION  TO  THE  RIGHTS  OF 
EITHER  THE  MATERIALMEN  OR  THE  GOV- 
ERNMENT 

The  Materialmen  never  had  any  rights  against  the 
Bank  to  which  the  Surety  could  become  subrogated. 

California  Bank  v.  United  States 

Fidelity  &  Guaranty  Co.  (CCA.  9th, 

1942) 

129  F.  2d  751,  753. 

The  District  Court  properly  entered  its  seventh  Con- 
clusion of  Law  (R  55)  that : 

' '  The  materialmen  have  no  equitable,  legal  or  mor- 
al right  against  Bank  or  to  the  contract  proceeds 
which  were  paid  by  Government  to  Bank. ' ' 

and  properly  gave  judgment  to  Bank  on  the  cross-claim 
of  materialman  Food  Chemical,  that  the  cross-corn- 
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plainant  take  nothing  from  defendant  Bank,  by  its 
claim.  (R  59) 

Though  the  government  may  recognize  a  moral  obli- 
gation to  see  that  the  unpaid  reserves  of  the  contract 
price  held  by  the  government  as  a  stakeholder  are  ap- 
plied to  the  claims  of  unpaid  materialmen  and  may  as- 
sert a  right  to  see  that  they  are  so  applied,  nevertheless, 
upon  the  payment  of  the  fund  all  rights  and  duties  of 
the  government  in  the  fund  cease. 

California  Bank  v.  United  States 
Fidelity  &  Guaranty  Co. 
129  F.  2d  751 

Kane  v.  First  National  Bank 
(CCA.  5th,  1932) 
56  F.  2d  534 
85  A.  L.  R.  362 

Royal  Indemnity  Co.  v.  United  States 
93  F.  Supp.  891 

Subsequent  to  the  performance  of  the  Contract,  i.e., 
at  a  time  when  no  default  of  Contractor  under  its  gov- 
ernment contract  could  occur,  the  Contractor  as- 
signed the  Contract  proceeds  to  Bank.  Bank  is  of  the 
class  of  permitted  assignees  under  the  Assignment  of 
Claims  Act  of  1940,  as  amended,  31  U.S.C.A.  203,  41 
U.S.C.A.  15,  Appendix,  infra.  Prior  to  the  payment  by 
Government  of  the  Contract  proceeds,  Bank  complied 
with  the  requirement  of  the  Assignment  of  Claims  Act 
by  filing  written  notice  of  the  assignment,  together  with 
a  true  copy  of  the  instrument  of  assignment  with  the 
contracting  officer,  the  Surety  and  the  disbursing  offi- 
cer. 
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It  is  not  necessary  to  determine  on  the  facts  of  this 
case  whether  the  Bank's  assignment,  permitted  and 
perfected  under  the  Assignment  of  Claim  Act  of  1940, 
would  have  given  it  a  preferred  right  over  the  right  of 
the  government  to  apply  the  funds  to  the  payment  of 
materialmen,  had  the  funds  been  held  in  the  hands  of 
the  government,  because  the  funds  were  in  fact  paid  to 
Bank.  The  conflict  of  the  decisions  of  the  United  States 
Court  of  Claims  in 

Royal  Indemnity  Co.  v.  United  States 
93  P.  Supp.  891 

Hadden  v.  United  States 

132  F.  Supp.  202 

National  Surety  Corporation 
v.  United  States 

133  F.  Supp.  381 

on  this  point  and  the  decisions  of  the  Court  of  Appeals, 
Fifth  Cricuit,  in 

Cocoanut  Grove  Exchange  Bank  v. 
New  Amsterdam  Casualty  Co. 
149  F.  2d  73 

General  Casualty  Co.  v.  Second 
National  Bank  of  Houston 
178  F.  2d  679. 

arise  upon  the  factual  situation  of  those  cases  where 
the  funds  are  yet  held  by  the  government  as  a  stake- 
holder. 

In  the  instant  case,  payment  was  made  by  the  issu- 
ance of  a  Government  check  in  the  sum  of  $12,580,  the 
full  Contract  price,  on  December  12,  1952  (R  121), 
which  check  was  received  by  the  Bank  on  December  15, 
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1952,  and  used  to  the  extent  necessary  to   satisfy  the 
Contractor's  debt  to  Bank.  (R  53) 

These  moneys  due  under  the  Contract  which  had  been 
assigned  pursuant  to  the  Assignment  of  Claims  Act 
having  been  received  by  the  Bank  under  the  Assign- 
ment, were  free  of  any  right  on  the  part  of  the  govern- 
ment by  the  express  provisions  of  Act  May  15,  1951,  c. 
75,  65.  Stat.  41,  amending  the  Assignment  of  Claims  Act 
of  1940,  31  U.S.C.A.  203,  41  U.S.C.A.  15: 

"In  any  case  in  which  moneys  due  or  to  become 
due  under  any  contract  are  or  have  been  assigned 
pursuant  to  this  section,  no  liability  of  any  nature 
of  the  assignor  to  the  United  States  or  any  depart- 
ment or  agency  thereof,  whether  arising  from  or 
independently  of  such  contract,  shall  create  or  im- 
pose any  liability  on  the  part  of  the  assignee  to 
make  restitution,  refund,  or  repayment  to  the 
United  States  of  any  amount  heretofore  since  July 
1,  1950,  or  hereafter  received  under  the  assign- 
ment. ' ' 

Since  neither  the  Materialmen  nor  the  Government 
had  any  rights  against  the  Bank  or  to  the  fund  paid  to 
it,  Surety  could  acquire  no  rights  by  subrogation  to  the 
position  of  the  Materialmen  or  the  Government. 

"  It  is  elementary  that  one  can  not  acquire  by  sub- 
rogation what  another  whose  rights  he  claims  did 
not  have  .  .  .  One  who  rests  on  subrogation  stands 
in  the  place  of  one  whose  claims  he  has  paid  as  if 
the  payment  giving  rise  to  the  subrogation  had  not 
been  made." 
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U.  S.  v.  Munsey  Trust  Co. 

332  US.  234,  242 

67  S.  Ct.  1599 

91 L.  Ed.  2022,  2029 

Surety  could  not  revive,  by  later  payment,  a  right 
which  its  subrogor  could  not  revive.  The  extinguish- 
ment of  the  right  of  the  subrogor  extinguishes  the  same 
right  for  the  subrogee.  In  the  case  of 

National  Surety  v.  Pixton 

60  Utah  289 

208  Pac.  878 

24  ALR  1487, 1494 

the  Court  held  that  by  the  enactment  of  a  statute  which 
gave  up  the  preferential  right  the  State  might  have  to 
bank  deposits,  upon  the  deposit  by  the  State  of  its 
funds,  the  surety  on  the  bank's  deposit  bond,  in  the 
event  of  default  and  payment  by  surety,  was  effectively 
foreclosed  from  being  subrogated  to  the  preferential 
right  the  State  might  otherwise  have  had. 
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POINT  TWO 

SURETY  ACQUIRED  NO  RIGHTS  TO  THE 
CONTRACT  PROCEEDS  BY  ASSIGNMENT. 

The  Miller  Act,  Act  Aug.  24,  1935,  c.  642,  sec.  1 ;  49 
Stat.  793 ;  40  U.S.C.A.  270a  requires  two  separate  bonds 
on  a  government  contract  job,  a  performance  bond  for 
the  protection  of  the  government  and  a  payment  bond 
for  the  protection  of  the  materialmen. 

Prior  to  the  enactment  of  the  Miller  Act,  40  U.S.C.A. 
2701  had  provided  for  only  one  bond  to  secure  both  the 
payment  and  performance.  The  distinction  between  the 
purpose  and  the  effect  of  the  two  bonds  is  well  defined. 

Where,  as  here,  the  contract  makes  no  express  provi- 
sion for  the  payment  of  laborers  and  materialmen,  (R 
49),  a  public  contractor's  bond  for  the  performance  of 
the  contract  does  not  inure  to  the  benefit  of  laborers 
and  materialmen  and  consequently  there  is  no  loss  to 
surety  under  the  performance  bond  for  unpaid  claims 
of  persons  who  supply  labor  and  materials.  The  author- 
ities are  collected  in  77  A.L.R.  105  and  118  A.L.R.  75. 
Since  the  contract  was  completed  and  the  work  certified 
as  having  met  plans  and  specifications  of  the  contract 
(R  51,  191-192)  no  liability  of  Surety  ever  arose  under 
its  Performance  Bond  and  no  breach  or  default  in  the 
Contract  ever  occurred. 

Surety  claimed  a  purported  assignment  of  the  Con- 
tract proceeds  in  its  amended  Complaint  (R  5-6)  as 
resting  upon  the  Contractor's  covenants  and  agree- 


1.     Based  on  Aug.  13,  1894  c.  280,  28  Stat.  278;  Feb.  24,  1905,  c.  778, 
33  Stat.  811;  Mar.  3,  1911,  c.  231,  Section  291,  36  Stat.  1167. 
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ments  as  set  forth  in  paragraphs  4th  and  7th  of  an  ap- 
plication which  was  allegedly  required  and  received  by 
Surety  as  a  condition  precedent  and  as  a  part  of  the 
consideration  for  Surety  executing  a  Performance 
Bond  and  a  Payment  Bond.  The  application  is  repro- 
duced on  pages  127-130  of  the  printed  record. 

The  application  is  a  printed  form  of  the  Surety  Com- 
pany which  has  been  artfully  and  tediously  drawn  in  de- 
tail, with  the  obvious  purpose  of  giving  legal  efficacy 
to  its  language.  The  form  as  completed  is  the  applica- 
tion of  the  Contractor  of  June  20, 1952,  that  Surety  ex- 
ecuted a  bond  in  the  sum  of  $12,180  in  favor  of  the  Unit- 
ed States,  the  principal  object  of  such  bond  being  to 

"guarantee  the  performance  of  a  certain  contract' ' 
as  thereinafter  described.  In  the  blanks  following,  the 
Contract  is  identified  as  the  Navajo  Job  Contract,  pay- 
ment to  be  made  on  completion  with  no  reserve. 

A  reading  of  the  entire  application  shows  that  the 
form  contemplated  the  issuance  by  the  Surety  of  a  bond 
to  guarantee  to  the  Treasurer  of  the  United  States  the 
performance  of  the  Contract  and  the  protection  of  Sur- 
ety for  its  obligations  under  such  a  Performance  Bond. 
No  reference  is  made  to  the  issuance  of  a  Payment  Bond 
or  to  the  protection  of  Surety  in  its  obligations  under  a 
Payment  Bond. 

The  language  of  "said  bond"  or  the  "bond  herein- 
above applied  for"  appears  throughout  the  application 
as  very  clearly  applying  to  one  bond  only.  The  applica- 
tion was  not  meant  to  cover  and  affect  the  relation  of 
the  parties  in  respect  to  other  than  a  single  Perform- 
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ance  Bond,  otherwise  the  application  would  have  metic- 
ulously specified  the  singular  and  plural  of  the  word 
"bond"  in  the  method  used  in  specifying  the  singular, 
plural  and  gender  of  other  words.1 

The  entire  indemnity  provisions  of  paragraph  fourth 
(R  5-6, 129)  are  to  indemnify  Surety  for  executing  the 
bond  to  "guarantee  the  performance  of  the  Contract". 

Under  paragraph  sixth  of  the  application  (R  129) 
the  only  conditions  upon  which  Surety  may  assert  its 
right  of  foreclosure  of  its  security,  in  the  paragraph 
specified  for  indemnity,  are  the  ' '  default  on  the  part  of 
the  undersigned  in  the  performance  of  the  Contract 
hereinabove  referred  to",  and  the  non-payment  of  pre- 
miums. 

Paragraph  seventh  (R  129)  purports  to  provide  ad- 
ditional security  for  the  indemnification  of  Surety. 
Consistently  with  the  entire  instrument,  "the  deferred 
payments  and  retained  percentages  and  any  and  all 
moneys  and  properties  that  may  be  due  and  payable" 
to  the  Contractor  which  are  assigned  to  Surety  for  its 
indemnification,  are  those  which  are  due  and  payable 
to  the  Contractor  "at  the  time  of  any  breach  or  default 
in  said  Contract,  or  that  thereafter  may  become  due  and 
payable ' '  to  the  Contractor. 


The  consideration  clause:  (R  129)  :  "The  undersigned  and  each  of 
them  for  himself  (itself),  his  (its)  .  .  .".  Paragraph  4:  (R  129) 
".  .  .  or  any  unpaid  bond  premium (s)  ...  in  enforcing  any  cov- 
enant (s)  of  this  agreement  .  .  ."  Paragraph  11:  (R  129)  ".  .  .  at 
the  address  (es)  ..."  Paragraph  19:  (R  130)  ".  .  .  any  provi- 
sion (s)  of  any  law(s)  concerning  the  disclosure (s)  .  .  ."  Paragraph 
20  (R  130)  ".  .  .  that  he  (they)  is  (are)  entitled  .  .  ." 
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The  District  Court  properly  refused  to  make  Finding 
10(j)  proposed  by  Surety  (R  25)  that  at  the  time  the 
loan  was  made  by  Bank  and  the  assignment  to  it  was 
executed,  Bank  knew,  or  in  the  exercise  of  reasonable 
care  and  diligence  should  have  known:  ".  .  .  (j)  Con- 
tractor had  previously  assigned  the  proceeds  of  the 
Government  Contract  to  Surety."  The  District  Court 
further  properly  refused  to  enter  the  first  and  second 
conclusions  of  law  proposed  by  Surety  (R  26)  "I.  At 
the  time  Contractor  assigned  the  proceeds  of  the  Con- 
tract to  Bank  there  existed  a  valid  prior  assignment  of 
the  Contract  proceeds  by  Contractor  to  Surety.  II.  The 
rights  of  Surety  under  the  prior  assignment  are  super- 
ior to  the  rights  of  Bank  which  procured  the  execution 
of  the  subsequent  assignment  and  received  the  proceeds 
of  the  Contract  with  notice  of  the  prior  assignment  and 
rights  of  Surety.". 

The  question  of  priority  of  an  assignment  to  Bank 
and  an  assignment  to  Surety  does  not  arise,  since  Sur- 
ety in  fact  and  in  law  had  no  assignment  of  the  Con- 
tract proceeds. 

The  Contractor's  application  to  Surety  is  digested 
with  pertinent  parts  in  a  parallel  comparison  with  the 
application  of  the  Contractor  to  the  United  States  Fi- 
delity and  Guaranty  Co.  in  California  Bank  v.  United 
States  Fidelity  &  Guaranty  Co.  129  F.  2d  751.  This  com- 
parison is  for  the  purpose  of  illustrating  the  difference 
between  a  form  prepared  to  indemnity  surety  for  both 
bonds  as  in  the  California  Bank  Case  and  the  form  of 
application  now  before  this  Court. 
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POINT  THREE 

SURETY  HAS  NO  EQUITABLE  LIEN  ON  THE 
CONTRACT  PROCEEDS  IN  ITS  OWN  RIGHTS. 

If  the  Conclusion  of  the  District  Court  is  correct  that 
the  government  contract  proceeds  are  subject  to  a  con- 
tinuing equitable  lien  in  favor  of  Surety  which  follows 
the  proceeds  even  after  payment,  it  must  rest  upon  the 
theory  that  the  compensated  Surety  has  this  equitable 
lien  in  its  own  right  and  not  dependent  upon  subroga- 
tion or  assignment. 

If  such  a  lien  exists,  it  must  then  be  founded  upon  the 
particular  facts  of  this  case.  The  fact  that  the  recipient 
of  the  funds  is  a  bank  should  not  control,  and  the  case 
must  be  considered  in  the  light  of  the  rights  of  any 
creditor  receiving  the  government  contract  proceeds 
with  knowledge  of  their  source.  Knowing  the  source  of 
the  money,  the  creditor  is  bound  to  know  that  the  Miller 
Act  has  required  the  Contractor  to  execute  a  Perform- 
ance Bond,  which  bond  must,  according  to  law,  provide 
for  the  protection  of  laborers  and  materialmen;  the 
creditor  is  bound  to  know  that  if  the  laborers  and  ma- 
terialmen are  not  paid  the  Surety  must  pay  them; 
therefore  the  creditor  must  ascertain  at  his  peril  wheth- 
er or  not  there  are  any  outstanding  obligations  of  the 
Contractor  to  the  laborers  and  materialmen  before  ac- 
cepting payment,  else  he  assumes  the  obligations  of  the 
compensated  Surety  to  the  extent  of  the  payment  re- 
ceived. 


26  The  Bank  of  Arizona  vs. 

There  is,  however,  no  authority  for  the  existence  of 
an  equity  of  Surety  in  the  Contract  proceeds  paid  to 
Bank  upon  the  facts  in  this  case.  The  authorities  using 
language  implying  a  lien  or  the  imposition  of  a  trust 
upon  the  Contract  proceeds  rely  upon  facts  giving  rise 
to  rights  of  Surety  by  subrogation,  where  the  unexpend- 
ed funds  are  in  the  hands  of  the  government 

Henningsen  v.  United  States 
Fidelity  &  Guaranty  Co. 
208  US.  404 
28  S.  Ct.  389 
52  L.  Ed.  547 

tloyal  Indemnity  Co. 
v.  United  States 
93  P.  Supp.  891 

Hadden  v.  United  States 
(U.S.  Ct.  of  Claims,  1955) 

132  F.  Supp.  202 

National  Surety  Co.  v.  United  States 
(U.S.  Ct.  of  Claims,  1955) 

133  F.  Supp.  381 

or  depend  upon  a  known  assignment  to  Surety  of  the 
Contract  proceeds  where  the  funds  are  paid  out. 

Martin  v.  National  Surety  Co. 
300  U.  S.  588 
57  S.  Ct.  531 
81  L.  Ed.  822 

Pacific  Indemnity  Co.  v.  Grand  Avenue 
State  Bank  of  Dallas 
CCA.  5th,  1955 
(233  F.  2d  513) 

The  former  class  of  cases  resting  upon  subrogation, 
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where  the  fund  is  held  by  the  government,  is  inappli- 
cable ;  the  latter  class  of  cases  imposing  a  trust  upon  the 
Contract  funds  after  payment  by  the  government  must 
be  examined  upon  the  facts  of  each  case. 

In 

Martin  v.  National  Surety  Co. 
300  U.S.  588 
57  S.  Ct.  531 
81  L.  Ed.  822 

the  holding  of  the  Court  that  the  funds  paid  to  a  credi- 
tor were  impressed  with  a  trust  in  favor  of  the  material- 
men was  based  upon  the  narrow  ground  chosen  by  the 
Court,  page  593,  300  U.S.  that: 

"The  proceeds  of  the  contract  when  collected  by 
Martin  (the  creditor)  under  his  power  of  attorney 
were  received  by  him  with  knowledge  of  the  agree- 
ment between  the  contractor  and  the  surety  where- 
by such  proceeds  became  a  fund  to  be  devoted  in  the 
first  instance  to  the  payment  of  materialmen  and 
others  similarly  situated.' ' 

The  "agreement"  known  to  the  creditor  was  the  con- 
tents of  the  bond  application  which  the  creditor,  as 
agent  for  the  surety,  had  himself  personally  accepted. 
The  creditor  further  had  actual  knowledge  of  a  power 
of  attorney  solicited  by  the  surety  from  the  contractor 
to  protect  itself  after  the  difficulties  of  the  contractor 
became  known  to  surety  and  creditor.  The  entire  deter- 
mination of  the  equities  impressed  on  the  fund  arose 
from  the  knowledge  of  the  specific  agreement  which  was 
determined  by  the  Court  to  have  created  an  equitable 
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lien  when  the  subject  matter  of  the  assignment  was  re- 
duced to  the  possession  and  was  in  the  hands  of  the  con- 
tractor or  persons  claiming  under  him,  with  notice. 

The  Supreme  Court  of  the  United  States  later  dis- 
tinguished the  facts  of  the  Martin  case  from  the  situa- 
tion where  a  subsequent  assignee  takes  without  notice 
of  the  prior  assignment  to  surety.  The  Court  said,  in 

McKenzie  v.  Irving  Trust  Co. 

323  U.S.  365,  372-3 

65  S.  Ct.  405 

89  L.  Ed.  305, 310-311 

"In  any  event  the  affidavits  fail  to  establish  the 
asserted  priority  of  the  surety  over  respondent 
(bank).  The  surety  did  not  perfect  its  assignment1 
by  giving  the  notices  and  procuring  the  consent  re- 
quired by  the  statute  (Assignment  of  Claims  Act 
of  1940).  It  did  not  receive  the  proceeds  of  the  con- 
tract here  in  question.  They  were  paid  to  respond- 
ent which  does  not  appear  to  have  had  any  notice 
of  the  prior  assignment  to  the  surety.  Under  the 
Federal  rule  respondent  is  entitled  to  retain  the  as- 
signed moneys  which  it  received  without  notice  of 
the  prior  assignment  to  surety.  (Citations).  The 
Martin  case  does  not  control  here  since  the  subse- 
quent assignee  in  that  case  took  with  notice  of  an 
early  assignment  and  as  part  of  an  obviously  fraud- 
ulent scheme.  These  facts  which  were  sufficient  in 
that  case  to  require  that  the  subsequent  assignee  re- 
linquish the  transferred  funds  are  lacking  here. ' ' 


1.     The  assignment  to  the  hank  in  McKenzie  v.  Irving  Trust  Co.,  was 
perfected  under  the  Assignment  of  Claims  Act  of  1940,  323  US  368. 
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The  recent  decision  of  the  Court  of  Appeals,  5th  Cir- 
cuit, in 

Pacific  Indemnity  Co.  v.  Grand 
Avenue  State  Bank  of  Dallas 
223  F.  2d,  513 

was  determined  upon  a  theory  that  the  funds  received 
by  the  bank  in  payment  of  the  contractor's  debt  were 
impressed  with  a  trust  for  surety's  benefit.  The  trust 
arose  by  virtue  of  the  specific  agreement  between  con- 
tractor and  surety  contained  in  contractor's  applica- 
tion and  the  declared  default  of  contractor  whereupon 
surety  had  taken  over  the  contract.  Prior  to  the  bank's 
charging  the  contractor 's  account  in  satisfaction  of  the 
contractor's  debt  to  it,  the  surety  commenced  an  action 
in  the  state  court  against  contractor  wherein  a  tempor- 
ary restraining  order  was  issued  restraining  the  con- 
tractor from  disposing  of  funds  in  the  contractor's  pos- 
session as  proceeds  of  the  construction  contract.  Though 
the  bank  was  not  a  party  to  this  action,  a  copy  of  the  re- 
straining order  was  served  upon  it  and  from  this  serv- 
ice it  had,  as  in  the  Martin  case,  actual  knowledge  of  the 
trust  claimed  by  surety  by  virtue  of  its  agreement  with 
contractor  and  the  declared  default  of  contractor.  With 
knowledge  of  these  facts,  the  bank  inquired  of  the  con- 
tractor of  its  condition  and  upon  being  advised  that  it 
was  insolvent,  the  bank  then  charged  contractor's  ac- 
count. The  issue  in  the  case  was  whether  the  bank's  lack 
of  notice  at  the  time  it  received  the  government  check 
for  deposit  should  control  over  the  bank 's  actual  knowl- 
edge of  the  trust  at  the  time  of  payment. 

Other  cases  in  which  the  contract  proceeds  were  paid 
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out  fail  to  impose  a  constructive  lien  or  to  impress  a 
trust  where  the  recipient  of  the  money  has  no  notice  of 
the  agreement  between  surety  and  contractor. 

In 

Kane  v.  First  National  Bank 

CCA.  5th  1932 

56  F.  2d  534,  535-536 

85  A.L.R.  362,  365 

the  bank  received  on  deposit,  for  contractor,  moneys 
which  the  bank  knew  were  in  partial  payment  from  a 
public  contract.  Upon  the  contractor  advising  the  bank 
of  its  inability  to  continue  in  business,  bank  charged  the 
account  in  payment  of  the  contractor's  debts  to  the 
bank.  The  Court,  in  ruling  that  the  bonding  surety  on 
the  public  job  had  no  claim  to  the  contract  proceeds 
paid  to  the  bank,  said : 

"In  the  absence  of  statute  or  stipulation  other- 
wise, the  general  responsibility  of  the  contractor  is 
credited  in  contracting  with  him  and  his  general 
resources  are  drawn  on  by  him  in  executing  the  con- 
tract. Money  or  checks  paid  to  him  as  the  work  pro- 
gresses are  the  property  of  the  contractor  unencum- 
bered by  any  trust,  just  as  are  the  payments  to 
others  for  goods  manufactured  or  services  per- 
formed. The  contractor's  banker  may  receive  such 
checks  and  is  not  bound  to  see  to  their  application, 
nor  to  ascertain  the  state  of  the  contractor's  ac- 
count with  each  contract ;  nor  if  he  knows  it  need 
he  govern  himself  in  any  wise  with  reference  there- 
to." 
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See  also : 

Fidelity  &  Deposit  Co.  v.  Union 
State  Bank 
21  F.  2d.  102 

In  the  case  at  bar,  at  the  time  the  loan  was  made  and 
the  assignment  accepted,  Bank  had  no  knowledge  of  the 
purported  assignment  by  Contractor  to  Surety.  (R  50). 
It  will  be  noted  that  the  essential  fact  indicating  to 
Bank  any  default  of  Contractor  was  that  all  of  the  Ma- 
terialmen had  not  been  paid.  Bank  did  not  know  the  na- 
ture or  extent  of  the  unpaid  bills  and  made  no  effort  to 
find  out.  Surety,  however,  would  place  a  duty  upon 
Bank  to  ascertain  the  indebtedness  of  Contractor  on  the 
job  and  determine  from  what  it  discovers  whether  or 
not  Contractor  is  in  default  under  the  Payment  Bond. 
If  Surety  is  successful  in  imposing  this  duty  upon  cred- 
itors of  Contractor,  it  will  effect  upon  the  Contract  pro- 
ceeds a  continuing  lien  relieving  sureties  of  their  pay- 
ment bond  obligations,  because  their  rights  will  no  long- 
er be  limited  to  the  reserves  in  the  hands  of  the  govern- 
ment ;  by  invoking  the  doctrine  of  relation,  their  rights 
of  subrogation  may  always  be  revived.  Contractors  are 
constantly  indebted  to  laborers  and  materialmen 
through  the  entire  progress  of  a  job  and  usually  for  pe- 
riods of  varying  lengths  following  the  completion  of  a 
job.  If  the  contractor's  indebtedness  is  a  caveat  to  all 
persons  who  take  his  money  in  exchange  for  fair  consid- 
eration, the  practices  of  commerce  and  the  principles  of 
commercial  law  will  have  to  undergo  considerable  revi- 
sion. The  holding  of 
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California  Bank  v.  United  States 
Fidelity  &  Guaranty  Co. 
129  F.  2d  751 

will  be  overruled  by  this  Court. 

In  the  "California  Bank  Case"  the  contractor  re- 
ceived payment  from  the  government  contract  in  the 
sum  of  $28,815.04  on  June  30,  1933,  and  bank  accepted 
payment  of  contractor's  debt  to  it  on  the  same  day, 
knowing  the  source  of  the  money.  At  the  time  he  re- 
ceived the  $28,815.04,  the  contractor  owed  that  amount, 
and  more,  to  persons  supplying  labor  and  material  in 
the  prosecution  of  the  work.  The  bank  received  pay- 
ment, however,  without  knowing  of  the  assignment  to 
surety  of  the  contract  proceeds ;  bank  first  learned  of 
the  assignment  on  July  19,  1938,  nineteen  days  after  it 
had  received  payment.  The  existing  indebtedness  of 
contractor  at  the  time  of  payment  was  not  notice  of  de- 
fault by  the  holding  of  this  Court. 

The  facts  of  the  case  at  bar  are  parallel,  with  the  ex- 
ception that  here  the  bank  did  not  learn  of  the  purport- 
ed assignment  to  Surety  until  the  commencement  of  this 
action  (R  50)  in  April,  1953,  and  did  not  learn  of  the 
default  of  Contractor  until  subsequent  to  December  23, 
1952,  more  than  eight  days  after  payment  to  Bank  (R 
187-189,  53).  It  is  submitted  that  the  rule  applied  in  the 
California  Bank  case,  at  page  755  of  129  F.  2d  is  appli- 
cable to  the  facts  of  this  case,  that : 

' '  The  doctrine  of  relation  cannot  be  used  by  a  sub- 
rogee for  the  purpose  of  recovering  money  paid  to 
a  creditor  without  notice  in  satisfaction  of  a  just 
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debt,  prior  to  the  maturing  of  any  right  of  subroga- 
tion." 

It  is  further  submitted  that  the  dictum  of  the  Cali- 
fornia Bank  case  preceding  the  above  quoted  passage 
relative  to  the  exclusion  of  an  assignee  of  the  contractor 
from  the  rule  is  not  applicable  where  the  assignee  pur- 
chases his  assignment  for  value  in  good  faith  without 
notice  of  a  prior  assignment  and  obtains  payment  or 
satisfaction  of  the  obligor's  duty. 

Restatement  of  Contracts 
Sections  173-b  and  174 

Collins  v.  O'Connell 
(C.C.A.,  1943) 

136  F.  2d  141, 143  (re  Arizona 
Authority  of  Restatement) 

McKenzie  v.  Irving  Trust  Co. 
323  U.S.  365 
65  S.  Ct.  405 
89  L.  Ed.  305 

CONCLUSION 

For  the  reasons  stated  the  portion  of  the  judgment 
appealed  should  be  reversed  and  the  amended  complaint 
of  Appellee  dismissed  as  to  Appellant,  with  costs  to  Ap- 
pellant. 

Respectfully  submitted, 

FAVOUR  AND  QUAIL 

John  M.  Favour 


February  1956 


Prescott,  Arizona 
Attorneys  for  Appellant 
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APPENDIX  A 

PUBLIC  CONTRACTS 
ASSIGNMENT  STATUTES 

I 

ASSIGNMENT  STATUTES  IN  FORCE  PRIOR 
TO  OCTOBER  9,  1940,  THE  DATE  OF  ENACT- 
MENT OF  THE  ASSIGNMENT  OF  CLAIMS  ACT 
OF  1940. 

R.S.  Section  3477. 

"All  transfers  and  assignments  made  of  any  claim 
upon  the  United  States,  or  of  any  part  or  share 
thereof,  or  interest  therein,  whether  absolute  or 
conditional,  and  whatever  may  be  the  consideration 
therefor,  and  all  powers  of  attorney,  orders  or  oth- 
er authorities  for  receiving  payment  of  any  such 
claim,  or  of  any  part,  or  share  thereof  (with  inap- 
plicable exceptions),  shall  be  absolutely  null  and 
void,  unless  they  are  freely  made  and  executed  in 
the  presence  of  at  least  two  attesting  witnesses,  aft- 
er the  allowance  of  such  a  claim,  the  ascertainment 
of  the  amount  due,  and  the  issuing  of  a  warrant  for 
the  payment  thereof  ..." 

R.  S.  Section  3737 

"No  contract  or  order,  or  any  interest  therein,  shall 
be  transferred  by  the  party  to  whom  such  contract 
or  order  is  given  to  any  other  party,  and  any  such 
transfer  shall  cause  the  annulment  of  the  contract 
or  order  transferred,  so  far  as  the  United  States 
are  concerned.  All  rights  of  action,  however,  for 


National  Surety  Corporation  35 

any  breach  of  such  contract  by  the  contracting  par- 
ties, are  reserved  to  the  United  States." 

II 

ASSIGNMENT  STATUTES  EFFECTIVE  SUB- 
SEQUENT TO  OCTOBER  9,  1940  AND  PRIOR  TO 
MAY  15, 1951. 

R.  S.  Sections  3477  and  3737  were  amended  by  the  ad- 
dition of  the  following  language  by  the  Assignment  of 
Claims  Act  of  1940,  Act  of  October  9, 1940,  c.  779,  Sec- 
tion 1;  54  Stat.  1029  (31  U.S.C.A.  203 ;  41  U.S.C.A.  15)  : 

"The  provisions  of  the  preceding  paragraph  shall 
not  apply  in  any  case  in  which  the  moneys  due  or  to 
become  due  from  the  United  States  or  from  any 
agency  or  department  thereof,  under  a  contract 
providing  for  payments  aggregating  $1,000  or 
more,  are  assigned  to  a  bank,  trust  company  or  oth- 
er financing  institution,  including  any  Federal 
lending  agency:  Provided  1.  That  in  the  case  of 
any  contract  entered  into  prior  to  October  9,  1940, 
no  claim  shall  be  assigned  without  the  consent  of 
the  head  of  the  department  or  agency  concerned ;  2. 
That  in  the  case  of  any  contract  entered  into  after 
October  9,  1940,  no  claim  shall  be  assigned  if  it 
arises  under  a  contract  which  forbids  such  assign- 
ment ;  3.  That  unless  otherwise  expressly  permit- 
ted by  such  contract  any  such  assignment  shall  cov- 
er all  amounts  payable  under  such  contract  and  not 
already  paid,  shall  not  be  made  to  more  than  one 
party,  and  shall  not  be  subject  to  further  assign- 
ment, except  that  any  such  assignment  may  be  made 
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to  one  party  as  agent  or  trustee  for  two  or  more 
parties  participating  in  such  financing;  4.  That 
in  the  event  of  any  such  assignment,  the  assignee 
thereof  shall  file  written  notice  of  the  assignment 
together  with  a  true  copy  of  the  instrument  of  as- 
signment with — (a)  the  General  Accounting  Of- 
fice, (b)  the  contracting  officer  or  the  head  of  his 
department  or  agency,  (c)  the  surety  or  sureties 
upon  the  bond  or  bonds,  if  any,  in  connection  with 
such  contract,  and  (d)  the  disbursing  officer,  if 
any,  designated  in  such  contract  to  make  payment. 
Notwithstanding  any  law  to  the  contrary  governing 
the  validity  of  assignments,  any  assignment  pur- 
suant to  this  paragraph  and  the  following  para- 
graph shall  constitute  a  valid  assignment  for  all 
purposes. 

Any  contract  entered  into  by  the  War  Depart- 
ment or  the  Navy  Department  may  provide  that 
payments  to  an  assignee  of  any  claim  arising  under 
such  contract  shall  not  be  subject  to  reduction  or 
set-off,  and  if  it  is  so  provided  in  such  contract, 
such  payments  shall  not  be  subject  to  reduction  or 
set-off  for  any  indebtedness  of  the  assignor  to  the 
United  States  arising  independently  of  such  con- 
tract." 

Ill 

ASSIGNMENT  STATUTES  EFFECTIVE  SINCE 
MAY  15, 1951. 

E.  S.  Sections  3477  and  3737  as  amended  by  Assign- 
ment of  Claims  Act  of  1940  were  further  amended  by 
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Act  May  15,  1951,  c.  75;  65  Stat.  41;  (31  U.S.C.A.  203; 
41  U.S.C.A.  15)  to  strike  out  all  after  clause  3  of  the 
proviso  and  inserting  in  lieu  thereof  the  following : 

"4.  That  in  the  event  of  any  such  assignment,  the 
assignee  thereof  shall  file  written  notice  of  the  as- 
signment together  with  a  true  copy  of  the  instru- 
ment of  assignment  with  (a)  the  contracting  offi- 
cer or  the  head  of  his  department  or  agency;  (b) 
the  surety  or  sureties  upon  the  bond  or  bonds,  if 
any,  in  connection  with  such  contract;  and  (c)  the 
disbursing  officer,  if  any,  designated  in  such  con- 
tract to  make  payment. 

Notwithstanding  any  law  to  the  contrary  govern- 
ing the  validity  of  assignments,  any  assignment 
pursuant  to  this  section,  shall  constitute  a  valid  as- 
signment for  all  purposes. 

In  any  case  in  which  moneys  due  or  to  become 
due  under  any  contract  are  or  have  been  assigned 
pursuant  to  this  section,  no  liability  of  any  nature 
of  the  assignor  to  the  United  States  or  any  depart- 
ment or  agency  thereof,  whether  arising  from  or  in- 
dependently of  such  contract,  shall  create  or  im- 
pose any  liability  on  the  part  of  the  assignee  to 
make  restitution,  refund,  or  repayment  to  the  Unit- 
ed States  of  any  amount  heretofore  since  July  1, 
1950,  or  hereafter  received  under  the  assign- 
ment ..." 
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APPENDIX  B 

COMPARISON  OF  THE  APPLICATION  OF 
CONTRACTOR  IN  BANK  OF  ARIZONA  V.  NA- 
TIONAL SURETY  CORPORATION  AND  CALI- 
FORNIA BANK  V.  UNITED  STATES  F.  &  G.  CO., 
129  F  2d  751,  752. 


Application  in  B.  of  A.  v. 
National  Surety  (R  127- 
130): 

"  (Contractor)  hereby  cov- 
enants ...  to  indemnify 
the  ...  (Surety)  .  .  . 
against  any  and  all  liabil- 
ity, losses,  costs,  damages 
.  .  .  and  expenses  .  .  . 
whatever  .  .  .  which  (Sur- 
ety) may  sustain  or  incur 
by  reason  ...  of  having 
executed  or  procured  the 
execution  of  the  bond1 
hereinabove  applied  for 
.  .  .  and  which  (Surety) 
may  .  .  .  incur  ...  in 
making  any  investigation 
...  in  obtaining  .  .  .  re- 
lease from  liability  .  .  . 
such  Bond.1  (Paragraph 
4th  of  Application  -  R129) 


Application  in  California 
Bank  v.  U.S.F.  &  G.  Co. 

' '  (Anderson)  hereby 
agrees  ...  to  indemnify 
the  Company  (appellee) 
against  all  loss,  damages, 
claims,  suits,  costs  and  ex- 
penses whatever  . . .  which 
the  Company  may  sustain 
or  incur  by  reason  of  ex- 
ecuting or  procuring  said 
bond,1  or  making  any  in- 
vestigation on  account  of 
same  ...  or  settling  any 
claim  ...  in  connection 
with  same  .  .  .  and  does 
hereby  assign  and  convey 
to  the  Company  as  collat- 
eral to  secure  the  obliga- 
tions herein  and  any  other 
indebtedness  or  liabilities 


1.  Such  bond  being  to  "guarantee 
the  performance  of  (the  Con- 
tract)" (R  127). 


The  bonds  referred  to  in  the 
applications  were  two  per- 
formance bonds  and  two  pay- 
ment bonds.  See  note  No.  3 
129  F  2d  at  752 
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(Contractor)  hereby  as- 
signs, transfers  and  con- 
veys to  the  (Surety)  all 
the  deferred  payments  and 
retained  percentages,  and 
any  and  all  moneys  and 
properties  that  may  be  due 
and  payable  to  the  (Con- 
tractor) at  the  time  of  any 
breach  or  default  in  said 
contract  or  that  thereafter 
may  become  due  and  pay- 
able to  the  (Contractor)  on 
account  of  said  contract; 
or  on  account  of  extra 
work  or  materials  supplied 
in  connection  therewith 
hereby  agreeing -that  such 
money,  and  the  proceeds  of 
such  payments  and  prop- 
erties shall  be  the  sole 
property  of  the  (Surety) 
and  to  be  by  it  credited 
upon  any  loss,  cost,  dam- 
age, charge  and  expense 
sustained  or  incurred  by  it 
in  connection  with  said 
Bond.1  (Paragraph  7th  of 
Application  R-129) 


of  (Anderson)  to  the  Com- 
pany, whether  heretofore 
or  hereafter  incurred,  all 
the  right,  title  and  interest 
of  (Anderson)  in  and  to 
(a)  said  contract,  and  any 
change,  addition,  substitu- 
tion or  new  contract  (in- 
cluding all  retained  per- 
centages, deferred  pay- 
ments, earned  moneys  and 
all  moneys  and  properties 
that  may  be  due  or  become 
due  under  said  contract, 
change  addition,  substitu- 
tion or  new  contract)  .  .  . 
such  assignment  to  be  ef- 
fective as  of  the  date  of  the 
construction  contract,  but 
only  in  event  of  (1)  any 
breach  of  any  of  the  agree- 
ments herein  contained  or 
of  said  contract  or  per- 
formance bond  or  of  any 
other  bond  executed  or 
procured  by  the  Company 
on  behalf  of  (Ander- 
son) ..." 


1.  Such  bond  being  to  "guarantee 
tee  the  performance  of  (the 
Contract)"  (R  127) 
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PRELIMINARY  STATEMENT 

For  convenience  and  brevity  we  will  refer  to  the  parties  as 
follows:  Appellee  National  Surety  Corporation  as  "Surety";  Ap- 
pellant The  Bank  of  Arizona  as  "Bank"  and  Dollar  Construction 
Company  as  "Contractor".  Contract  No.  DA-02-002-AVM04, 
executed  by  the  Government  and  the  Contractor,  will  be  referred 
to  as  "the  Contract";  and  the  work  provided  for  therein  will  be 
referred  to  as  the  "Navajo  job".  Persons  who  supplied  labor  and 
materials  in  the  prosecution  of  the  work  provided  for  in  the 
Contract  will  be  referred  to  as  "the  Materialmen".  The  Tran- 
script of  Record  will  be  referred  to  as  "Tr." 

SUMMARY  OF  ARGUMENT 

The  Government  had  not  only  a  right  but  an  equitable  obli- 
gation to  see  that  the  Materialmen  were  paid.    When  Bank,  pur- 


suant  to  an  assignment  by  Contractor,  received  the  Contract 
proceeds  on  December  15,  1952,  it  had  constructive  notice  that 
they  were  part  of  a  fund  in  which  Surety  had,  or  might  thereafter 
acquire,  a  superior  right.  Surety  became  subrogated  to  the  right 
of  the  Government,  and  its  right  of  subrogation  related  back  to 
the  date  of  the  payment  bond,  June  18,  1952. 

As  a  condition  precedent  to  and  as  part  of  the  consideration 
for  the  execution  of  the  payment  bond  by  Surety,  Contractor  as- 
signed to  Surety  all  moneys  that  might  be  due  and  payable  at  the 
time  of  any  breach  or  default  in  the  Contract.  This  assignment 
was  valid  as  to  a  subsequent  assignee  of  the  Contractor.  The 
Contract,  as  well  as  the  Miller  Act,  expressly  required  Contractor 
to  furnish  a  payment  bond  conditioned  that  Contractor  should 
promptly  make  payment  to  the  Materialmen.  Both  at  the  time 
Contractor  assigned  the  Contract  proceeds  to  Bank  and  at  the 
time  Bank  received  those  proceeds  from  the  Government,  Con- 
tractor had  failed  promptly,  or  at  all,  to  make  payment  to  the 
Materialmen  and  was  therefore  in  default.  Surety's  right  to  the 
proceeds  of  the  Contract  by  virtue  of  its  assignment  existed  prior 
to  Bank's  assignment  and  long  prior  to  receipt  by  Bank  of  those 
proceeds.  Bank  admits  that  at  the  time  it  received  the  Contract 
proceeds  it  knew,  or  in  the  exercise  of  reasonable  care  and  dili- 
gence should  have  known,  that  Contractor  was  in  default.  Bank 
received  the  Contract  proceeds  with  constructive  notice  of  Surety's 
assignment,  and  Surety  may  therefore  recover  those  proceeds 
from  Bank. 

The  loan  was  made  by  Bank  to  Contractor  for  the  avowed 
purpose,  in  part  at  least,  of  enabling  Contractor  to  pay  the  Ma- 
terialmen. At  the  time  of  the  loan,  Bank  knew  that  Contractor 
was  having  financial  difficulty  and  could  not  pay  the  Material- 
men except  out  of  the  proceeds  of  the  Contract  or  the  loan.  Bank 
did  not  inquire  as  to  how  much  was  due  the  Materialmen  or 
whether  the  loan  proceeds  were  actually  used  to  pay  them.  In 
fact,  none  of  the  loan  proceeds  were  so  used,  but  were  diverted 
by  the  Contractor  to  some  other  purpose. 


Bank  knew  Contractor  had  furnished  a  payment  bond  and 
should  have  known  that  the  payment  bond  was  conditioned  that 
Contractor  should  promptly  make  payment  to  the  Materialmen. 
At  the  time  it  received  the  Contract  proceeds  Bank  knew  or  should 
have  known  Contractor  was  in  default.  Bank,  therefore,  now 
holds  the  Contract  proceeds  in  constructive  trust  for  the  benefit  of 
Surety. 

For  any  one,  or  all,  of  the  foregoing  reasons  the  judgment  of 
the  trial  court  should  be  affirmed. 

ARGUMENT 

I 

Surety's  Rights  to  Contract  Proceeds  by  Subrogation 
Are  Superior  to  Rights  of  Bank 

The  payment  bond  executed  by  Surety  was  conditioned  that 
Contractor  should  promptly  make  payment  to  all  persons  sup- 
plying labor  and  materials  in  the  prosecution  of  the  work  pro- 
vided in  the  Contract.  (Tr.  50)  The  Navajo  job  was  completed 
on  October  20,  1952.  (Tr.  51)  At  that  time  Contractor  had 
failed  promptly,  or  at  all,  to  make  payment  to  the  Materialmen. 
(Tr.  51) 

Surety  Subrogated  to       The  Government  had   not  only   a 
Government's  Right       right  but  an  equitable  obligation  to 

see  that  the  Materialmen  were  paid; 
Surety  became  subrogated  to  that  right.  Henningsen  v.  United 
States  Fidelity  &  Guaranty  Co.,  208  U.S.  404,  28  S.Ct.  389,  52 
L.Ed.  547;  California  Bank  v.  United  States  Fidelity  &  Guar.  Co. 
(CCA.  9),  129  Fed.(2d)  751. 

Bank  argues  that  when  it  received  the  Contract  proceeds  the 
Government  no  longer  had  any  right  to  which  Surety  could  be 
subrogated.  In  support  of  this  argument  Bank  relies  on  National 
Surety  Co.  v.  Pixton  (Utah),  208  Pac.  878,  24  A.L.R.  1487.  In 
this  case  the  court  held  that  where  a  state  statute  compels  the 
treasurer,  upon  deposit  of  state  funds  in  a  bank,  to  secure  the  re- 


payment  of  those  funds,  the  state  waives  its  preferential  right 
over  other  depositors,  precluding  the  surety  on  the  bond  for  re- 
payment from  acquiring  that  right  of  subrogation.  It  should  be 
noted  that  the  state's  preferential  right  was  held  to  be  waived 
before  the  surety  had  executed  the  bond. 

Right  of  Subrogation       Here,  Surety's  right  of  subrogation 
Relates  Back  relates  back  to  the  date  of  the  pay- 

ment bond,  June  18,  1952,  as  to  an 
assignee  of  Contractor  who  received  the  Contract  proceeds  with 
notice  that  they  were  part  of  a  fund  in  which  Surety  had  or  might 
thereafter  acquire  a  superior  right.  Henningsen  v.  United  States 
Fidelity  &  Guaranty  Co.,  supra,  208  U.S.  404,  28  S.Ct.  389,  52 
L.Ed.  547;  California  Bank  v.  United  States  Fidelity  &  Guar.  Co. 
(CCA.  9),  supra,  129  Fed.(2d)  751. 

On  October  20,  1952,  Contractor  borrowed  $10,000.00  from 
Bank  and  executed  an  assignment  to  it  of  the  proceeds  of  the 
Contract.  (Tr.  51)  At  that  time  Bank  knew  the  Navajo  job 
had  been  completed  and  the  proceeds  of  the  Contract  were  shortly 
forthcoming.  It  knew  that  Contractor  had  not  paid  all  the  Ma- 
terialmen. It  knew  that  Contractor  had  been  required  to  and 
had  furnished  a  payment  bond  and  should  have  known  the  pay- 
ment bond  was  conditioned  that  Contractor  should  promptly  make 
payment  to  the  Materialmen.  (Tr.  51,  52)  It  knew  that  Surety 
was  obligated  to  pay  the  Materialmen  if  Contractor  failed  to  do 
so.     (Tr.  52) 

Bank's  vice-president  who  negotiated  the  loan  to  Contractor 
had  no  previous  experience  with  assignments  of  the  proceeds  of 
Government  contracts.  (Tr.  72-73;  104-105;  157)  He  knew 
that  Guaranty  Title  &  Trust  Company  did  some  bond  work  for 
Bank  and  that  Bank's  president  was  connected  with  that  com- 
pany. (Tr.  73;  147)  Yet  he  did  not  inquire  of  Bank's  presi- 
dent, or  anyone,  as  to  the  rights  of  Surety  to  the  proceeds  of  the 
Contract.  (Tr.  73;  156)  Bank's  president  was  well  aware  of 
those  rights.     (Tr.  174-175) 


Bank  Received  Pro-  The  proceeds  of  the  Contract  were 
ceeds  With  Notice  received  by  Bank  from  the  Govern- 

ment on  December  15,  1952.  (Tr. 
53)  In  paragraph  III  of  its  Complaint  Surety  alleges  that  as  a 
condition  precedent  to  and  as  part  of  the  consideration  for 
Surety's  undertaking,  Contractor  assigned  to  Surety  ".  .  .  all 
moneys  and  properties  that  may  be  due  and  payable  to  the  con- 
tractor at  the  time  of  any  breach  or  default  in  said  contract . . ." 
(Tr.  5-6)  In  paragraph  IX  of  its  Complaint  Surety  alleges  as 
follows  (Tr.  10): 

"At  the  time  it  received  the  aforesaid  sum  of  $12,580.00 
from  the  Government,  the  Bank  knew,  or  in  the  exercise  of 
reasonable  diligence  should  have  known,  that  said  sum  rep- 
resented the  amount  due  on  the  aforesaid  contract  and  that 
the  Contractor  was  in  default  in  that  he  had  failed  promptly 
or  at  all  to  make  payment  to  all  persons  who  had  supplied 
labor  and  material  for  the  prosecution  of  the  work  provided 
for  in  the  contract  with  the  Government." 

Paragraph  IX  of  Bank's  Answer  admits  the  allegations  of  para- 
graph IX  of  the  Complaint.  (Tr.  17) 

In   California  Bank   v.    United  States  Fidelity   &  Guar.   Co. 
(CCA.  9),  supra,  129  Fed.  (2d)  751,  755,  the  court  said: 

"*  *  *  At  the  time  it  received  the  $12,114.34,  appellant 
knew  that  Anderson  had  received  it  from  the  United  States 
under  the  aforesaid  contracts;  but  appellant  had  no  notice  or 
knowledge  of  Anderson's  default  until  July  19,  1938 — nine- 
teen days  after  it  received  the  $12,114.34.  Thus  appellant 
received  the  $12,114.34  without  notice  or  knowledge  that  it 
was  part  of  a  fund  in  which  appellee  had,  or  might  there- 
after acquire,  a  superior  right.  We  hold,  therefore,  that  ap- 
pellee is  not  entitled  to  recover  any  part  of  the  $12,114.34 
from  appellant." 

Here,  Bank  knew  that  Contractor  was  in  default  when  it  received 
the  Contract  proceeds.  Thus  it  did  have  notice  or  knowledge 
that  they  were  part  of  a  fund  in  which  Surety  had,  or  might  there- 
after acquire,  a  superior  right.  See  also  Labbe  v.  Bernard  (Mass. ) , 
82  N.E.  688. 


Bank  cannot  now  be  heard  to  say  it  was  ignorant  of  Surety's 
rights.  With  knowledge  of  the  facts  outlined  above,  it  was  put 
upon  inquiry  as  to  those  rights.  Haver  stick  v.  Sheirich  (Pa.),  155 
Atl.  859,  76  A.L.R.  912;  Royal  Indemnity  Co.  v.  United  States 
(Ct.Cl.),  93  Fed.  Supp.  891;  National  Surety  Corporation  v. 
United  States  (Ct.Cl),  133  Fed.  Supp.  381. 

II 

Surety  May  Recover  Contract  Proceeds  From  Bank, 
A  Subsequent  Assignee  With  Notice 

The  judgment  of  the  trial  court  and  the  theory  upon  which  it 
was  rendered  are  correct  and  should  be  affirmed.  We  respect- 
fully submit  however  that  the  judgment  should  also  have  been 
rendered  on  the  theory  advanced  by  Surety  in  its  proposed  find- 
ings of  fact  numbered  10  ( j)  and  12,  and  its  proposed  conclusions 
of  law  numbered  I  and  II.  (Tr.  23-25;  26)  We  do  not  attack 
the  judgment  or  ask  that  it  be  altered  or  modified  in  any  way.  We 
do  urge  that  there  was  an  additional  legal  reason  supporting  the 
judgment  which  the  trial  court  should  have  adopted.  Morley 
Construction  Co.  v.  Maryland  Casualty  Co.,  300  U.S.  185,  57 
S.Ct.  325,  81  L.Ed.  593. 

Surety's  proposed  conclusion  of  law  No.  I  reads  as  follows 
(Tr.  26): 

"At  the  time  Contractor  assigned  the  proceeds  of  the  Con- 
tract to  Bank  there  existed  a  valid  prior  assignment  of  the 
contract  proceeds  by  Contractor  to  Surety." 

The  trial  court  found  that  as  a  condition  precedent  to  and  as  part 
of  the  consideration  for  the  execution  of  the  performance  bond 
and  the  payment  bond  Contractor  executed  and  delivered  to  Sure- 
ty an  application  wherein  Contractor  assigned  to  Surety  any  and 
all  moneys  that  might  be  due  and  payable  to  Contractor  at  the 
time  of  any  breach  or  default  in  the  Contract  to  indemnify  Surety 
for  any  liability  Surety  might  incur  by  reason  of  having  executed 
the  performance  bond  and  the  payment  bond.     (Tr.  50) 

Defendant  argues  that  Surety's  application  was  for  a  perform- 


ance  bond,  not  a  payment  bond,  that  since  the  Contract  was  fully 
performed  there  was  never  any  breach  or  default  and  that  there- 
fore, Surety  never  had  any  assignment.  This  argument  does  not 
perceive  the  true  reasoning  of  the  trial  court  in  finding  the  fact 
above  mentioned  and  refusing  Surety's  proposed  conclusion  of 
law  No.  I. 

It  is  true  the  printed  language  of  the  form  (Tr.  127-130)  in- 
dicates that  it  is  an  application  for  a  performance  bond.  Un- 
fortunately the  entire  record  is  not  before  this  Court.  It  should 
therefore  be  presumed  that  the  evidence  supported  the  trial  court's 
finding. 

3  Am.  Jur.,  Appal  and  Error,  Sec.  954,  p.  516-518 

It  is  apparent  however,  even  from  the  record  before  this  Court, 
that  the  application  and  its  provisions  were  intended  by  Surety 
and  Contractor  to,  and  did  in  fact,  apply  to  both  the  performance 
bond  and  the  payment  bond.  The  Contract  price  was  in  the 
original  sum  of  $12,180.  (Tr.  49)  Both  the  Contract  and  the 
Miller  Act  (40  U.S.C.A.  §  270a)  required  the  Contractor  to  fur- 
nish a  payment  bond  and  a  performance  bond,  each  in  the  sum  of 
one-half  the  Contract  price.  (Tr.  49-50)  The  "Contract  Bond" 
referred  to  in  the  application  was  in  the  sum  of  $12,180.00;  no 
other  application  was  made.  No  bond  was  ever  executed  in  the 
sum  of  $12,180.00.  The  performance  bond  and  the  payment 
bond  executed  by  Surety  were  in  the  sum  of  $6,090.00  each. 
(Tr.  50) 

Surety's  Assign-       While  the  Contract  contained  no  express 
merit  Valid  provision  for  payment  of  the  Materialmen, 

it  expressly  required  Contractor  to  furnish 
a  payment  bond  which,  pursuant  to  the  Miller  Act,  was  condi- 
tioned that  Contractor  should  promptly  make  payment  to  the 
Materialmen.  Thus  the  payment  bond  was  very  much  a  part  of  the 
Contract  and  when,  on  and  prior  to  October  20,  1952  (the  com- 
pletion date),  Contractor  had  failed  promptly,  or  at  all,  to  make 
payment  to  the  Materialmen  it  was  in  default  under  the  provi- 
sions of  the  Contract  and  the  payment  bond.     The  trial  court 


8 

properly  so  concluded.  (Tr.  53-54)  As  shown  above,  Bank 
admits  that  when  it  received  the  Contract  proceeds  on  December 
15,  1952  it  knew,  or  in  the  exercise  of  reasonable  diligence  should 
have  known,  that  Contractor  was  in  default. 

The  trial  court  refused  to  conclude  that  Surety  had  a  valid 
prior-existing  assignment  because  Surety  is  not  a  bank,  trust  com- 
pany or  other  financing  institution  and  did  not  comply  with  the 
Assignment  of  Claims  Act  of  1940,  31  U.S.C.A.  §  203,  41 
U.S.C.A.  §  15.  We  think  the  trial  court  was  wrong  in  this 
regard. 

It  is  true  the  Anti- Assignment  Statute,  31  U.S.C.A.  §  203, 
declares  assignments  of  claims  against  the  Government  before 
their  allowance  to  be  "absolutely  null  and  void".  But  this  Statute 
is  for  the  protection  of  the  Government  only.  It  is  well  settled 
that  notwithstanding  the  provisions  of  the  Anti-Assignment 
Satute,  an  assignment  by  a  Contractor  to  his  Surety  of  the  pro- 
ceeds of  a  Government  contract  is  valid  and  enforceable  as  be- 
tween the  surety  and  a  subsequent  assignee  of  the  contractor. 
Martin  v.  National  Surety  Co.,  300  U.S.  588,  57  S.Ct.  531,  81 
L.Ed.  822;  California  Bank  v.  United  States  Fidelity  &  Guar.  Co. 
(CCA.  9),  supra,  129  Fed.  (2d)  751. 

The  Assignment  of  Claims  Act  of  1940  merely  lifted  the  bans 
set  up  by  the  Anti-Assignment  Statute  and  authorized  the  Gov- 
ernment to  recognize  an  assignment  to  a  bank,  trust  company  or 
other  financing  institution  where  the  contract  proceeds  exceed 
$1,000.00.  It  gave  the  classified  assignees  a  new  right  against 
the  Government;  but  it  did  not  give  them  any  new  or  greater 
rights  as  against  a  prior  assignee,  such  as  the  Surety.  Royal  In- 
demnity Co.  v.  United  States  (Ct.Cl.),  supra,  93  Fed.  Supp.  891. 

Consequently  a  surety  to  whom  the  contractor  has  assigned  the 
proceeds  of  a  Government  contract  may  recover  those  proceeds 
from  a  subsequent  assignee  who  receives  them  with  notice  of 
prior  assignment.  Martin  v.  National  Surety  Co.,  supra,  300  U.S. 
588,  57  S.Ct.  531,81  L.Ed.  822;  California  Bank  v.  United  States 
Fidelity  &  Guar.  Co.    (CCA.  9),  supra,   129  Fed.    (2d)    751; 


Pacific  Indemnity  Co.  v.  Grand  Ave.  State  Bank  of  Dallas  (C.A. 
5),  223  Fed.  (2d)  513;  Restatement  of  Contracts,  Sec.  173. 

Actual  Notice        Bank  relies  upon  the  fact  that  it  had  no  ac- 
Not  Required       tual  notice  of  Surety's  assignment  when  it 
received  the  Contract  proceeds.     Actual  no- 
tice is  not  required. 

The  Arizona  Supreme  Court  has  repeatedly  held  that  in  the 
absence  of  conflicting  statutes  or  decisions  it  will  follow  the  Re- 
statement. Collins  v.  O'Connell  (CCA.  9),  136  Fed.  (2d)  141. 
The  Restatement  of  Contracts,  Sec.  174,  provides  that  an  assignee 
"for  value  in  good  faith  without  notice"  is  not  subject  to  latent 
equities  in  favor  of  another;  and  the  comment  to  this  section 
refers  to  Sec.  166,  Comment  b.  Comment  b  under  Sec.  166,  to- 
gether with  the  first  illustration  thereof,  reads  as  follows  (page 
210): 

"b.  The  promisee's  right,  moreover,  is  defeasible  by  a 
subsequent  assignment  to  a  bona  fide  purchaser  for  value 
without  notice  of  the  prior  right,  in  this  respect  differing 
from  a  present  assignment  of  a  future  right  (see  §  154). 
What  is  meant  by  'value'  and  by  'notice'  in  the  phrase  bona 
fide  purchaser  for  value  without  notice  is  not  always  identi- 
cal in  different  kinds  of  transactions.  The  law  regarding 
this  is  stated  in  the  Restatement  of  Trusts.  Illustrations: 

1.  A  promises  B,  in  consideration  of  a  horse  sold  to 
him  by  B,  that  A  will  thereafter  assign  to  him  money 
which  will  fall  due  to  A  from  C  under  an  existing  em- 
ployment. A  subsequently  assigns  for  value  the  right  to 
D,  who  neither  knows  nor  has  reason  to  know  of  the 
previous  promise.  B  learns  of  this  assignment  and  there- 
after collects  the  money  when  due  from  C.  B  acquires  no 
right  against  C  or  power  to  discharge  C  and  therefore  D 
can  recover  from  B  the  money  so  collected  or  can  get 
judgment  against  C"     (emphasis  supplied) 

The  Restatement  of  Trusts,  Sec.  297,  as  well  as  the  Restatement  of 
Agency,  Sec.  9(  1 ) ,  the  Restatement  of  Restitution,  Sec.  174a,  and 
the  Restatement  of  Torts,  Sec.  757,  all  provide  that  a  person  has 
notice  of  a  fact  when  he  knows  it,  has  reason  to  know  it  or  should 
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know  it.  Nowhere  in  the  Restatement  is  the  term  "notice"  con- 
fined to  mean  actual  notice.  Restatement  in  the  Courts,  Perma- 
nent Edition,  page  82. 

As  indicated  by  the  Restatement,  a  subsequent  assignee,  in  order 
to  avoid  the  rights  of  others,  must  be  a  bona  fide  purchaser  for 
value  in  good  faith  without  notice.  The  Arizona  Supreme  Court  in 
the  early  case  of  Luke  v.  Smith,  13  Ariz.  155,  108  Pac.  494,  496 
(Aff'd.  227  U.  S.  379,  33  S.  Ct.  356,  57  L.  Ed.  558)  held: 

"•  *  *  Where  one  has  notice  of  a  fact  affecting  property 
which  he  seeks  to  purchase,  which  puts  him  upon  inquiry,  he 
is  chargeable  with  the  knowledge  which  the  inquiry,  ii  made, 
would  have  revealed;  and  one  is  put  upon  inquiry  by  notice 
of  a  claim  which  is  inconsistent  with  the  title  he  seeks  to  ob- 
tain, and  must  exercise  due  diligence  to  ascertain  the  facts 
upon  which  the  claim  is  based.  In  Fidelity  Company  v.  Rail- 
road Co.,  32  W.  Va.  244,  9  S.  E.  180,  it  is  said  that:  'What- 
ever is  sufficient  to  put  a  person  on  inquiry  is  considered  as 
conveying  notice;  for  the  law  imputes  a  personal  knowledge 
of  a  fact,  of  which  the  exercise  of  common  prudence  might 
have  apprised  him.  When  a  subsequent  purchaser  has  actual 
notice  that  the  property  in  question  is  incumbered  or  affected, 
he  is  charged  constructively  with  notice  of  all  the  facts  and 
instruments,  to  the  knowledge  of  which  he  would  have  been 
led  by  inquiry  into  the  incumbrance  or  other  circumstances 
affecting  the  property  of  which  he  had  notice.' ' 

The  rule  was  reiterated  in  Davis  v.  Kleindienst,  64  Ariz.  251, 
169  Pac.  (2d)  78,83  as  follows: 

"*  *  *  The  law  seems  to  be  settled  that  a  person  who  fails 
to  exercise  due  diligence  to  avail  himself  of  information 
which  is  within  his  reach  is  not  a  bona  fide  purchaser.  Univer- 
sity of  Richmond  v.  Stone,  148  Va.  686,  139  S.  E.  257.  Thus 
a  purchaser  who  has  brought  to  his  attention  circumstances 
which  should  have  put  him  on  inquiry  which  if  pursued  with 
due  diligence  would  have  led  to  knowledge  of  an  adverse 
interest  in  the  property,  is  not  a  bona  fide  purchaser." 

See  also  Maricopa  Utilities  Co.  v.  Cline,  60  Ariz.  209,  134  Pac. 
(2d)  156  and  Hillman  v.  Busselle,  66  Ariz.  139,  185  Pac.  (2d) 
311. 
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In  Haver  stick  v.  Sheirich  (Pa.),  supra,  155  Atl.  859,  76  A.L.R. 
912,  the  bank  likewise  contended  it  had  no  actual  knowledge  of 
the  surety's  rights.  The  court  said  (76  A.L.R.  915-916) : 

i«*  #  #  Xhe  bank  cannot  rest  upon  the  contention  that  it  did 
not  in  fact  know  of  these  things;  it  was  put  upon  inquiry  re- 
garding them,  and,  inquiry  having  become  a  duty,  it  was 
bound  by  all  it  would  have  ascertained  that  it  duly  inquired.  It 
knew,  for  it  was  bound  to  know,  that  the  statute,  the  contract, 
and  the  bond  made  the  rights  of  the  materialmen  and  work- 
men paramount  to  those  of  the  contractor,  and  that  upon 
these  provisions  the  materialmen,  workmen,  and  surety  had 
the  right  to  rely.  Nothing  that  the  bank  could  do  could  alter 
that  status,  and  its  rights  rise  no  higher  than  those  of  the  con- 
tractor. It  is  not  disputed  that  the  bank  was  affected  with 
notice  that  there  was  a  surety,  which  became  liable  to  pay  the 
materialmen  and  workmen  if  the  contractor  did  not.  This 
liability  being  statutory,  and  known  by  the  bank  to  be  so, 
common  prudence  called  upon  it,  before  it  made  its  loan,  to 
inquire  into  the  circumstances  under  ivhich  the  surety  assum- 
ed that  liability.   *   *   *"  (emphasis  supplied) 

Likewise  in  Royal  Indemnity  Co.  v.  United  States  (Ct.  CI.), 
supra,  93  Fed.  Supp.  891,  894  the  court  held: 

"Payment  and  performance  bonds  are  required  by  the  Miller 
Act  of  all  Government  contractors.  The  bank  is  charged  with 
knowledge  of  this  law.  It  took  its  assignment  and  advanced 
its  money  after  the  contract  had  been  entered  into  between 
the  contractor  and  the  United  States.  It  is  apparent  that  the 
bank  knew  of  the  surety's  interest  in  the  transaction  or  was, 
at  the  very  least,  put  upon  notice  as  to  the  possibility  of  an 
equity  possessed  by  the  surety  in  the  proceeds  of  the  contract. 
The  contract  between  the  contractor  and  the  surety  clearly 
created  in  the  surety  an  equity  in  any  proceeds  of  the  contract. 
This  equity  could  be  dissolved  only  when  the  contractor  had 
met  all  the  obligations  secured  by  the  bonds."  (Emphasis 
supplied) 

This  rule  was  reaffirmed  in  National  Surety  Corporation  v.  United 
States  (Ct.  CI.),  supra,  133  Fed.  Supp.  381. 

At  the  time  it  received  the  proceeds  of  the  Contract  Bank  knew 
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that  Contractor  had  furnished  a  payment  bond  and  that  Surety 
would  have  to  pay  the  Materialmen  if  Contractor  failed  to  do  so;  it 
knew  that  Contractor  had  failed  promptly,  or  at  all,  to  pay  some  of 
the  Materialmen;  admittedly,  it  knew,  or  in  the  exercise  of  reason- 
able diligence  should  have  known,  that  Contractor  was  in  default 
under  the  provisions  of  the  Contract  and  the  payment  bond.  Sure- 
ty's rights  to  the  proceeds  of  the  Contract  had  matured  through  the 
Contractor's  default  prior  to  Bank's  assignment  and  long  prior  to 
its  receipt  of  those  proceeds.  Bank  cannot  now  hide  behind  its  lack 
of  actual  knowledge  of  Surety's  assignment.  It  was  put  upon  in- 
quiry, and  had  it  made  the  least  inquiry  of  its  own  president  or  of 
Surety  it  would  have  learned  of  the  assignment  and  Surety's  rights. 
Bank  is  therefore  charged  with  notice  of  Surety's  assignment  and 
its  rights  to  the  Contract  proceeds.  Pacific  Indemnity  Co.  v.  Grand 
Ave.  State  Bank  of  Dallas  (C.A.  5),  supra,  223  Fed. (2d)  513. 
For  these  reasons  the  trial  court  should  have  found  in  accordance 
with  Surety's  proposed  findings  of  fact  numbered  10 (j)  and  12, 
that  at  the  time  the  assignment  to  it  was  executed  and  at  the  time 
it  received  the  Contract  proceeds  Bank  knew  or  in  the  exercise  of 
reasonable  care  and  diligence  should  have  known  that  "Contractor 
had  previously  assigned  the  proceeds  of  the  Government  contract 
to  Surety". 

Also,  for  the  foregoing  reasons  the  trial  court  should  have  sus- 
tained Surety's  proposed  conclusion  of  law  No.  II  as  follows  (Tr. 
26): 

"The  rights  of  Surety  under  the  prior  assignment  are  super- 
ior to  the  rights  of  Bank  which  procured  the  execution  of  the 
subsequent  assignment  and  received  the  proceeds  of  the  Con- 
tract with  notice  of  the  prior  assignment  and  the  rights  of 
Surety." 

Ill 

Bank  Holds  Contract  Proceeds  as  Constructive 
Trustee  for  Benefit  of  Surety 

When  Contractor  applied  for  the  loan  it  showed  Bank  a  copy  of 
the  Contract  and  Bank  inquired  as  to  what  the  money  was  needed 
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for.  Contractor  replied.  "To  pay  for  materials  and  labor  on  this 
job,  part  of  it  I  am  just  finishing  up  and  I  want  to  clear  up  all  the 
bills  on  it."  (Tr.  136)  Thus  the  loan  was  made  for  the  avowed 
purpose,  in  part  at  least,  to  pay  the  Materialmen.  Bank  knew  Con- 
tractor was  having  financial  difficulty  and  could  not  pay  the  Ma- 
terialmen except  out  of  the  proceeds  of  the  Contract  or  the  pro- 
ceeds of  Bank's  loan.  (Tr.  51-52)  Yet  prior  to  receiving  the  Con- 
tract proceeds  Bank  made  no  inquiry  to  determine  how  much  was 
due  the  Materialmen  (Tr.  73)  or  whether  Contractor  had  actually 
used  the  loan  proceeds  to  pay  them.  (Tr.  74-75 ) 

In  fact  none  of  the  loan  proceeds  were  used  in  payment  of  the 
Materialmen.  (Tr.  53)  They  were  diverted  by  the  Contractor  to 
some  other  purpose.  At  the  time  it  received  the  Contract  proceeds 
Bank  knew  that  Contractor  had  furnished  a  payment  bond  and 
that  the  Surety  thereon  would  have  to  pay  the  Materialmen  if  Con- 
tractor failed  to  do  so.  At  that  time  Bank  also  knew,  or  in  the  exer- 
cise of  reasonable  care  and  diligence  should  have  known,  that 
Contractor  was  in  default  under  the  provisions  of  the  Contract 
and  the  payment  bond.  This  Bank  admits. 

Under  the  authorities  above  cited  Bank  cannot  now  be  heard 
to  say  it  had  no  actual  notice  of  Surety's  rights.  With  knowledge  of 
the  above  facts  it  was  bound  to  know  Surety  had  some  rights,  and 
it  was  put  upon  inquiry  to  determine  the  nature  and  extent  of  those 
rights.  Having  failed  to  do  so,  it  now  holds  the  Contract  proceeds 
in  constructive  trust  for  the  benefit  of  Surety.  Lab  be  v.  Bernard 
(Mass.) ,  supra,  82  N.E.  688;  Pacific  Indemnity  Co.  v.  Grand  Ave. 
State  Bank  of  Dallas  (C.A.  5,),  supra,  223  Fed. (2d)  513;  Re- 
statement of  Restitution,  Sec.  168. 

Bank  has  foreclosed  itself  on  this  point  by  the  following  ad- 
mission on  page  25  of  its  Brief: 

««#  *  *  Knowing  the  source  of  the  money,  the  creditor  is 
bound  to  know  that  the  Miller  Act  has  required  the  Con- 
tractor to  execute  a  Performance  Bond,  which  bond  must,  ac- 
cording to  law,  provide  for  the  protection  of  laborers  and  ma- 
terialmen; the  creditor  is  bound  to  know  that  if  the  laborers 
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and  materialmen  are  not  paid  the  Surety  must  pay  them; 
therefore  the  creditor  must  ascertain  at  his  peril  whether  or 
not  there  are  any  outstanding  obligations  of  the  Contractor  to 
the  laborers  and  materialmen  before  accepting  payment,  else 
he  assumes  the  obligations  of  the  compensated  Surety  to  the 
extent  of  the  payment  received." 

A  bank  with  knowledge  of  the  facts  that  Bank  knew  when  it  re- 
ceived the  Contract  proceeds  should  not  be  permitted  to  thumb  its 
nose  at  those  facts  and  later  shield  itself  behind  the  veil  of  ignor- 
ance. If  that  were  condoned  by  the  law  the  courts  would  pave  the 
way  for  unscrupulous  contractors  to  divert  the  proceeds  of  Gov- 
ernment contracts  from  the  persons  equitably  entitled  thereto.  For 
in  every  instance  such  contractors  could  borrow  a  sum  equal  to  the- 
contract  proceeds  from  a  bank,  assign  the  proceeds  to  the  bank  and 
then  abscond  with  or  use  the  money  borrowed  for  some  purpose 
wholly  unconnected  with  the  contract.  This  would  leave  the  surety 
to  pay  laborers  and  materialmen  without  any  means  of  protection 
or  exoneration  whatsoever. 

The  trial  court  properly  concluded  (Tr.  54) : 

"Contractor  held  its  right  to  the  proceeds  of  the  Contract, 
subject  to  an  equitable  lien  in  favor  of  Surety;  when  it  trans- 
ferred its  right  to  Bank,  Bank  took  the  proceeds  of  the  Con- 
tract subject  to  Surety's  equitable  lien." 

This  conclusion  is  in  accord  with  the  spirit  and  the  reasoning  of 
the  cases  above  cited. 


15 

CONCLUSION 

Under  any  one,  or  all,  of  the  authorities  advanced  above:  sub- 
rogation, prior  assignment  and  constructive  trust,  Surety's  rights 
to  the  Contract  proceeds  are  superior  to  those  of  Bank.  The  judg- 
ment of  the  lower  court  should  therefore  be  affirmed. 

Respectfully  submitted, 
MOORE  &  ROMLEY 

ELIASM.ROMLEY 

JARRIL  F.  KAPLAN 

Phoenix,  Arizona 
Attorneys  for  Appellee 
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No.  14903 
In  the 


United  States  Court  of  Appeals 

For  the  Ninth  Circuit 


The  Bank  of  Arizona, 
a  Corporation, 

Appellant, 

vs. 

National,  Surety  Corporation, 
a  Corporation, 

Appellee. 


Appellee's  Petition  for  Rehearing 


To  the  Honorable  Homer  T.  Bone  and  Albert  L.  Stephens, 
Judges  of  the  United  States  Court  of  Appeals  for  the 
Ninth  Circuit,  and  to  the  Honorable  Louis  E.  Goodman, 
Judge  of  the  United  States  District  Court,  Northern 
District  of  California: 

Appellee  respectfully  petitions  for  a  rehearing  in  the 
above  cause  to  the  end  that  the  judgment  of  this  Court  that 
appellee  take  nothing  by  its  amended  complaint  and  that 
costs  be  awarded  appellant,  be  vacated  and  the  judgment 
of  the  lower  court  affirmed. 


2 
GROUNDS  FOR  REHEARING 

Appellee  respectfully  urges  that  the  opinion  and  judg- 
ment are  erroneous  and  contrary  to  law,  and  that  a  rehear- 
ing should  be  granted,  for  three  reasons : 

1.  The  Court  has  incorrectly  assumed  that  appellant  had 
no  knowledge  of  the  contractor's  default  by  failure  to  pay 
materialmen  until  after  it  had  already  received  the  contract 
proceeds  from  the  government,  and  this  erroneous  assump- 
tion of  fact  formed  the  basis  of  the  Court's  decision.  The 
fact  thus  assumed  by  the  Court  is  contrary  to  appellant's 
admission  and  to  the  findings  of  fact  made  by  the  lower 
court. 

2.  The  Court  has  misunderstood  appellee's  position  in 
stating  that  "It  appears  to  be  Surety's  position  that  while 
31  U.S.C.A.  §  203  precludes  the  assignment  contained  in  the 
application  for  contract  bond  from  being  a  lawful  assign- 
ment it  was  nonetheless  effective  as  an  equitable  assignment, 
relying  upon  Martin  v.  National  Surety  Co.,  1936,  300  U.S. 
588,  and  is  therefore  valid  as  between  Surety  and  parties 
taking  later  assignments  with  notice  of  the  prior  assign- 
ment to  Surety."  Opinion,  page  9.  Appellee  contends  that 
under  the  rulings  of  the  United  States  Supreme  Court  and 
this  Court  as  well,  the  assignment  in  the  bond  application 
is  lawful  and  valid  as  to  anyone  other  than  the  Government. 
It  is  not  merely  an  equitable  assignment;  it  is  also  a  legal 
assignment  as  far  as  appellant  is  concerned. 

3.  The  Court  has  failed  to  consider  and  pass  upon  ap- 
pellee's assertion,  which  we  earnestly  contend  is  valid  under 
the  authorities,  that  appellant  holds  the  contract  proceeds 
as  a  constructive  trustee  for  the  benefit  of  appellee. 
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ARGUMENT 

I.  At  the  Time  Appellant  Received  the  Contract  Proceeds  from 
the  Government,  It  Knew  That  Contractor  Was  in  Default  in 
That  He  Had  Failed  Promptly  or  at  All  to  Make  Payment  to 
the  Materialmen. 

The  lower  court  awarded  judgment  in  favor  of  appellee 
and  against  appellant  for  the  sum  of  $6,090.00.  On  this  ap- 
peal, appellee  contended  that  it  was  entitled  to  the  judg- 
ment upon  any  one  or  all  of  three  bases — subrogation,  prior 
assignment  and  constructive  trust. 

SUBROGATION 

In  its  opinion,  this  Court  has  concluded  that  after  the 
Government  paid  the  contract  proceeds  to  appellant  it  no 
longer  had  any  rights  which  appellee  could  acquire  by  sub- 
rogation. Underlying  this  conclusion  is  the  assumption  of 
fact  (Opinion,  page  2)  that  "Receipt  of  this  form  of  acknowl- 
edgment subsequent  to  December  23,  1952  was  the  first 
knowledge  Bank  had  of  Contractor's  failure  to  pay  mate- 
rialmen." This  assumption  is  contrary  to  paragraph  13  of 
the  findings  made  by  the  lower  court  (Tr.  45) : 

"13.  The  proceeds  of  the  Government  contract 
($12,580.00)  were  received  by  Bank  from  the  Govern- 
ment on  December  15, 1952.  At  that  time  the  Bank  knew 
that  Contractor  had  not  paid  all  materialmen,  and  Bank 
made  no  effort  to  see  to  it  that  loan  proceeds  were 
used  by  Contractor  to  pay  the  Materialmen  or  to  dis- 
cover that  in  fact  Contractor  had  used  none  of  the  loan 
proceeds  to  pay  the  Materialmen." 

Furthermore,  paragraph  IX  of  appellee's  amended  com- 
plaint (Tr.  10),  which  is  admitted  by  paragraph  IX  of  ap- 
pellant's answer  (Tr.  17),  alleges  as  follows: 

"IX. 

"At  the  time  it  received  the  aforesaid  sum  of  $12,- 
580.00  from  the  Government,  the  Bank  knew,  or  in  the 


exercise  of  reasonable  diligence  should  have  known, 
that  said  sum  represented  the  amount  due  on  the  afore- 
said contract  and  that  the  Contractor  was  in  default  in 
that  he  had  failed  promptly  or  at  all  to  make1  payment 
to  all  persons  who  had  supplied  labor  and  material  for 
the  prosecution  of  the  work  provided  for  in  the  con- 
tract with  the  Government." 

The  admission  by  appellant  that  it  knew  or  "in  the  exer- 
cise of  reasonable  care  and  diligence  should  have  known" 
that  the  Contractor  was  in  default  by  failure  to  make  pay- 
ment to  materialmen,  is  highly  significant.  At  the  time  appel- 
lant made  the  loan  to  the  Contractor  and  took  its  assignment 
of  the  contract  proceeds,  appellant  knewr  that  material- 
men had  not  been  paid.  The  stated  purpose  of  the  loan  was 
to  enable  the  Contractor  to  make  such  payment  (Findings  of 
Fact  paragraph  10,  Tr.  43;  Tr.  136).  At  that  time  appellant 
also  knew  that  bonds  had  been  furnished  the  Government, 
and  that  if  the  Contractor  failed  to  pay  materialmen  the 
Surety  on  those  bonds  would  have  to  do  so  (Findings  of 
Fact,  paragraph  10,  Tr.  43-44).  Appellant  concedes  that 
under  these  circumstances  "the  creditor  must  ascertain  at 
his  peril  whether  or  not  there  are  any  outstanding  obliga- 
tions of  the  Contractor  to  the  laborers  and  materialmen  be- 
fore accepting  payment,  else  he  assumes  the  obligations  of 
the  compensated  Surety  to  the  extent  of  the  payment  re- 
ceived" (Brief  for  Appellant,  page  25). 

In  consequence  of  the  Contractor's  default,  the  contract 
proceeds  became  a  fund  which  the  Government  was  entitled 
to  apply  in  payment  of  the  materialmen,  and  which  appellee, 
as  subrogee  of  the  Government,  was  entitled  to  have  applied 
in  reimbursement  of  the  funds  expended  by  it  in  payment 
of  the  materialmen.  California  Haul-  v.  railed  Slates  Fideli- 
ty &  Guar.  Co.,  (CCA.  9),  129  Fed.  (2d)  751,  at  page  754. 
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And  appellee's  right  of  subrogation  relates  back  to  the  date 
of  the  contract  bonds.  California  Bank,  at  page  755.  Cer- 
tainly "the  doctrine  of  relation  cannot  be  used  by  a  subro- 
gee for  the  purpose  of  recovering  money  paid  to  a  creditor 
without  notice,  in  satisfaction  of  a  just  debt,  prior  to  the 
maturing  of  any  right  of  subrogation."  California  Bank, 
at  page  755.  But  in  this  case  Bank  knew  of  the  Contractor's 
default  when  it  received  the  contract  proceeds  from  the  Gov- 
ernment, and  therefore  appellant  received  the  proceeds  with 
"notice  or  knowledge  that  it  was  part  of  a  fund  in  which 
appellee  had,  or  might  thereafter  acquire,  a  superior  right." 
California  Bank,  at  page  755.  See  Brief  of  Appellee,  pages 
4-6. 

ASSIGNMENT 

This  Court  has  held  that  appellee's  rights  under  the  as- 
signment contained  in  the  bond  application  are  inferior  to 
those  of  appellant  under  a  subsequent  assignment"  *  * 
for  here,  as  in  that  {California  Bank)  case,  Bank  took  the 
asignment  and  received  the  proceeds  before  it  had  notice 
or  knowledge  of  the  failure  of  Contractor  to  pay  material- 
men, and  had  no  notice  of  the  prior  assignment  (not  per- 
fected under  31  U.S.C.A.  §  203)  to  Surety."  Opinion,  pages 
10-11. 

While  in  this  case  appellant  had  not  actual  notice  of  ap- 
pellee's assignment  when  appellant  received  the  contract 
proceeds,  "The  fact  that  Bank  knew  that  bonds  had  been 
furnished  the  Government  confirms  Surety  in  its  conten- 
tion that  Bank  was  'put  on  inquiry',  and  that  had  Bank 
inquired  it  would  have  learned  of  the  assignment  and  of 
Surety's  interest  in  the  contract  proceeds."  Opinion,  page  9. 
Nevertheless  the  Court  concluded  that  appellee  may  not  re- 
cover from  appellant  by  any  right  it  may  have  under  the 
prior  assignment  because  the  Court  again  eroneously  as- 
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sumed  that  "The  evidence  shows  that  it  was  not  until  Bank 
received  Surety's  response  (dated  December  23,  1952)  to 
this  notice  of  assignment  that  Bank  had  knowledge  of  the 
default  in  payment  by  Contractor  to  materialmen."  Opinion, 
page  8. 

The  fact  is,  as  the  Court  states,  appellant  was  put  on  in- 
quiry to  determine  appellee's  rights,  and  had  it  inquired  it 
would  have  learned  of  the  assignment  and  appellee's  interest 
in  the  contract  proceeds.  The  fact  is,  as  the  lower  court 
found,  that  when  appellant  received  the  contract  proceeds 
it  knew  that  the  Contractor  was  in  default  in  that  he  had 
failed  promptly  or  at  all  to  make  payment  to  the  material- 
men. Appellant  therefore  holds  the  contract  proceeds  sub- 
ject to  appellee's  rights  under  the  prior  assignment. 

SUMMARY 

We  agree  with  the  Court  that  its  decision  in  this  case 
should  rest  upon  its  holding  in  the  California  Bank  case, 
supra.  But  the  Court  has  incorrectly  assumed  the  facts  to 
be  the  same  in  both  cases,  when  actually  the  reverse  is  true. 
It  appears  that  the  conclusions  with  regard  to  appellee's 
rights  under  the  doctrine  of  subrogation  and  under  the  prior 
assignment  were  based  on  the  Court's  belief  that  appellant 
had  no  notice  or  knowledge  of  the  Contractor's  default  in 
payment  of  the  materialmen  until  after  it  had  received  the 
contract  proceeds. 

The  lower  court  found  that  at  the  time  appellant  received 
the  contract  proceeds,  it  knew  materialmen  had  not  been 
paid.  Appellant  admitted  that  it  knew,  or  should  have 
known,  of  the  default  when  it  received  the  contract  proceeds. 
It  is  therefore  apparent  that  a  mistake  has  been  committed. 
When  the  true  fact  is  realized,  appellee  is  entitled  to  re- 
cover the  contract  proceeds  under  the  principles  of  the 
California  Hank  case. 
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II.      The  Assignment  in  the  Bond  Application  Is  Lawful  and  Valid 
as  to  Appellant. 

Although  it  may  not  have  so  intended,  this  Court  has  in- 
ferred that  the  assignment  contained  in  the  bond  application 
is  invalid  not  only  as  to  the  Government,  but  as  to  appellant 
as  well,  because  it  "falls  within  the  censure  of  31  U.S.C.A. 
§  203."  Opinion,  pages  8,  9,  10-11.  The  court  has  said  that 
k'It  appears  to  be  Surety's  position  that  while  31  U.S.C.A. 
§  203  precludes  the  assignment  contained  in  the  application 
for  contract  bond  from  being  a  lawful  assignment  it  was 
nonetheless  effective  as  an  equitable  assignment,  relying 
upon  Martin  v.  National  Surety  Co.,  1936,  300  U.S.  588,  and 
is  therefore  valid  as  between  Surety  and  parties  taking  later 
assignments  with  notice  of  the  prior  assignment  to  Surety." 
Opinion,  page  9. 

The  validity  of  the  assignment  in  the  bond  application 
was  discussed  in  the  Brief  of  Appellee,  pages  7-9.  Appellee 
most  certainly  does  not  contend  that  the  assignment  is  pre- 
cluded from  being  a  lawful  one  or  that  it  is  merely  effective 
as  an  equitable  assignment.  The  law  is  otherwise.  The  Anti- 
Assignment  Statute  (31  U.S.C.A.  §  203)  was  enacted  solely 
for  the  protection  of  the  Government.  Notwithstanding  its 
provisions,  an  assignment  by  a  contractor  to  his  surety  of 
the  proceeds  of  a  Government  contract  is  a  valid,  legal  and 
enforceable  assignment  as  between  the  surety  and  a  sub- 
sequent assignee  of  the  contractor.  Nor  does  compliance  by 
the  subsequent  assignee  with  the  Assignment  of  Claims  Act 
of  1940  (31  U.S.C.A.  §  203)  give  more  validity  to  the  sub- 
sequent assignment  insofar  as  the  surety  is  concerned.  It 
merely  gives  the  subsequent  assignee  a  right  against  the 
Government  which  the  surety  does  not  have. 

The  foregoing  principles  are  supported  by  the  following 
cases:  Martin  v.  National  Surety  Co.,  300  U.S.  588,  57  S.Ct. 
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531,  81  L.Ed.  822;  California  Bank,  at  page  753;  Royal  In- 
demnity Co.  v.  United  States,  93  F.Supp.  891. 

Appellant  knew  of  the  Contractor's  default  when  it  re- 
ceived the  contract  proceeds  and  appellant  was  put  on  in- 
quiry to  determine  appellee's  rights  thereto.  Had  appellant 
inquired  it  would  have  learned  of  the  prior  assignment  to 
appellee.  Thus  having  constructive  notice  of  appellee's  as- 
signment at  the  time  it  received  the  contract  proceeds,  ap- 
pellant may  not  retain  them  under  the  above-mentioned 
authorities  and  Pacific  Indemnity  Co.  v.  Grand  Ave.  State 
Bank  of  Dallas  (C.A.  5),  223  Fed. (2d)  513. 

III.     Appellant  Holds  the  Contract  Proceeds  in  Constructive  Trust 
for  the  Benefit  of  Appellee. 

The  Court  has  failed  to  consider  and  pass  upon  appellee's 
contention  (Brief  of  Appellee,  pages  12-14)  that  appellant 
holds  the  contract  proceeds  in  constructive  trust  for  the 
benefit  of  appellee.  This  principle  alone  is  sufficient  to  affirm 
the  judgment  of  the  lower  court. 

The  significant  facts,  admitted  by  appellant,  are  these : 
when  it  received  the  contract  proceeds,  appellant  knew  that 
bonds  had  been  furnished  the  Government,  that  the  surety 
on  the  bonds  would  have  to  pay  the  materialmen  if  the  Con- 
tractor failed  to  do  so  and  that  the  Contractor  was  in  de- 
fault in  that  he  had  failed  promptly  or  at  all  to  pay  the 
materialmen. 

This  Court  has  correctly  held  that  appellant  was  put  on 
inquiry  as  to  appellee's  rights,  and  had  appellant  inquired 
it  would  have  learned  of  the  prior  assignment  to  appellee 
and  appellee's  interest  in  the  contract  proceeds.  When  ap- 
pellant received  the  contract  proceeds,  it  knew,  or  should 
have  known,  that  it  was  receiving  funds  of  which  the  Con- 
tractor was  not  the  equitable  owner.  The  contract  proceeds 
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are  therefore  impressed  with  a  constructive  trust  in  favor 

Of  appellee. 

This  ease  falls  squarely  within  the  recent  decision  of  the 
Fifth  Circuit  in  Pacific  Indemnity  Co.  v.  Grand  Ave.  State 
Haul-  of  Dallas,  223  Fed.  (2d)  513. 

The  failure  of  the  Court  to  consider  this  issue  must  have 
been  through  inadvertence. 

CONCLUSION 

The  problems  presented  by  this  case  were  somewhat  com- 
plicated and  we  appreciate  that  they  were  given  long  and 
careful  consideration  before  a  decision  was  reached.  The  de- 
cision made,  however,  is  founded  on  a  mistaken  belief  as  to 
a  vital  fact,  a  misunderstanding  of  appellee's  position,  and 
a  failure  to  consider  a  very  important  issue. 

We  strongly  urge  the  Court  to  reconsider  its  decision  in 
the  light  of  the  matters  herein  presented;  and  upon  such 
reconsideration  we  ask  that  a  rehearing  be  granted. 

Respectfully  submitted, 

Moore  &  Romley 

By    Elias  M.  Romley 
Jarril  F.  Kaplan 

Attorneys  for  Appellee 
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QUESTION  ON  APPEAL. 

Appellant  sets  forth  his  position  for  appeal  as 
being  the  lack  on  the  part  of  the  defendant  of  the 
specific  intent  to  steal  the  car  and  transport  it  there- 
after. 


ARGUMENT. 

I. 

STATUTORY  INTENT  WAS  DETERMINED  BY 
JURY  UNDER  PROPER  INSTRUCTIONS. 

Section  2312  of  Title  18  USC,  the  interstate  trans- 
portation of  a  stolen  motor  vehicle  act,  does  require 
a  showing  that  a  defendant  to  be  guilty  knew  the 
automobile  was  stolen  and  intended  to  transport  it 
interstate  with  such  knowledge.  That  is  a  question 
of  fact,  which,  under  proper  instructions  was  left  to 
the  jury  and  determined  to  be  present  in  the  mind  of 
the  defendant  by  the  jury  when  it  returned  a  verdict 
of  guilty.  Actually,  this  fact  alone  indicates  that 
there  is  no  merit  to  this  appeal,  as  no  error  in  the 
instructions  is  claimed. 


II. 

APPELLANT'S  CASES  ARE  NOT  IN  POINT. 

Appellant  has  cited  a  number  of  cases  and  we  have 
no  quarrel  with  them  as  such.  It  is  appellee's  con- 
tention that  they  are  not  pertinent  to  the  issue  raised^ 


and  a  discussion  of  them,  case  by  case,  to  set  forth 
their  inapplicability  would  not  be  of  assistance  to  the 
Court.  Suffice  it  to  say  the  facts  in  Hite  v.  U.  S., 
168  F.  2d  973  point  this  out,  since  both  title  and 
possession  were  intended  to  pass  to  the  defendant,  who 
was  charged  with  violation  of  Section  2312,  Title  18, 
United  States  Code.  Substantially,  the  facts  in  the 
other  cases  cited  are  as  inappropriate. 


III. 


APPELLANT  KNEW  RIGGS  HAD  POSSESSORY  INTEREST  ONLY 
AND  THAT  TITLE  TO  THE  AUTOMOBILE  WAS  IN  ANOTHER. 

The  government  witness  Roy  A.  Riggs,  who,  in 
effect,  was  substantiated  by  Special  Agent  Nathan 
White,  testified  that  he  held  a  possessory  interest 
in  the  automobile  in  question  as  a  conditional  pur- 
chaser. There  is  no  question  but  what  the  Budget 
Finance  Company  held  title  under  this  contract  and 
appellant  knew  this.  Appellant  was  to  return  the 
automobile  to  the  Budget  Finance  Company  at 
Phoenix,  Arizona,  from  Oklahoma  where  it  had  been 
taken  by  appellant  at  Riggs'  request.  Riggs  testi- 
fied, and  we  must  assume  his  testimony  to  be  true 
since  the  jury  evidently  accepted  it,  (Collier  v.  U.  8., 
190  F.  2d  473,  476)  that  he  was  paid  nothing  by  the 
appellant  and  it  was  imderstood  the  car  should  be 
returned  to  Budget  Finance  Company  and  then  if 
appellant  desired  to  take  over  the  payments  that  was 


a    matter    strictly   up    to    the    legal    owner,    Budget 
Finance  Company. 


IV. 

ASSUMING  APPELLANT  HAD  NO  GUILTY  INTENT  AT  THE  TIME 
HE  CAME  INTO  LIMITED  POSSESSION  OF  THE  AUTOMO- 
BILE, HIS  INTENT  TO  STEAL  WHEN  HE  WENT  BEYOND 
THE  SCOPE  OF  HIS  AUTHORITY  MAY  BE  INFERRED  AND 
TRANSPORTATION  INTERSTATE  THEREAFTER  IS  A  VIO- 
LATION OF  THE  STATUTE  IN  QUESTION. 

A.  It  thus  is  obvious,  for  the  purposes  of  this 
case,  that  the  appellant  had  lawful  possession  of  the 
automobile  but  for  a  limited  purpose;  i.e.,  delivery 
of  the  automobile  to  Budget  Finance  Company  at 
Phoenix,  Arizona.  The  evidence  is  undisputed  that 
appellant  took  the  automobile  to  Phoenix,  Arizona; 
that  he  did  not  contact  Budget  Finance  Company, 
but  drove  the  automobile  thousands  of  miles  over 
most  of  the  United  States  in  driving  it  to  Alabama 
and  return  by  a  circuitous  route.  During  the  course 
of  this  trip  the  Arizona  license  plate  was  changed  to 
that  of  Missouri  and  another  plate  belonging  to  the 
co-defendant  was  also  found  in  the  car. 

B.  During  all  of  this  time,  appellant  had  posses- 
sion of  the  Conditional  Sales  Contract  and  knew  two 
payments  were  due  on  the  automobile.  Upon  return 
to  Phoenix  after  this  extended  trip  appellant  did 
not  contact  Budget  Finance  Company,  his  second 
opportimity. 


C.  When  appellant  received  possession  of  the  auto- 
mobile from  Roy  A.  Riggs  to  deliver  it  to  Arizona, 
appellant  may  or  may  not  have  had  criminal  intent 
to  steal  the  automobile  and  it  is  not  necessary  that 
such  a  showing  be  made.  For  if  the  appellant  in- 
tended to  convert  the  automobile  to  his  own  use  before 
he  came  into  this  District,  he  is  guilty  of  transport- 
ing the  motor  vehicle  in  interstate  commerce  as 
charged.  (Davilman  v.  U.  S.,  180  F.  2d  284,  285; 
Breece  v.  U.  S.,  218  F.  2d  819;  Collier,  et  al.  v.  U.  S., 
190  F.  2d  473;  Wilson  v.  V .  S.,  214  F.  2d  313.) 

D.  The  narrow  definition  of  larceny  sought  to  be 
followed  by  appellant  in  citing  cases  such  as  Hite  v. 
U.  S.,  168  F.  2d  973  is  inappropriate  from  two  view- 
points. 

1.  The  better  reasoning  is  contained  in  such 
cases  as  Davilman  v.  U.  S.,  supra,  which  take  a 
more  liberal  view  in  interpreting  "larceny"  as 
it  pertains  to  Section  2312,  and 

2.  Because  such  cases  presuppose  the  intent  on 
the  part  of  the  one  giving  possession  to  the  per- 
son accused  to  part  with  title  as  well. 

E.  Here,  Riggs  had  no  title  with  which  to  part 
and  appellant  was  well  aware  Riggs  held  only  a 
possessory  interest.  It  must  be  remembered  appel- 
lant might  qualify  as  an  expert  in  such  matters,  as 
he  had  been  previously  convicted  of  four  felonies 
consisting  of  grand  theft,  conviction  under  this  same 
Statute  then  known  as  the  "Dyer  Act,"  and  two 
separate  convictions  for  theft  of  automobiles. 


The  appellant  was  but  a  bailee,  who,  at  the  time  he 
obtained  possession,  may  have  had  the  criminal  intent 
to  steal  the  automobile  which  was  entrusted  to  him. 
Being  charitable,  we  may  assume  he  has  no  criminal 
intent  at  that  time.  But  his  intent  to  appropriate 
the  automobile  to  his  own  use  is  shown  by  his  actions 
in  returning  to  Phoenix,  ignoring  his  instructions  as 
bailee,  and  driving  across  the  country.  If  this  is 
not  enough,  his  return  to  Phoenix  the  second  time 
and  the  departure  to  California  where  he  was  ar- 
rested can  leave  no  doubt,  reasonable  or  otherwise, 
as  to  his  state  of  mind.  Judge  Augustus  Hand  in 
U.  S.  v.  Sicurella,  et  al.,  187  F.  2d  533,  534,  an 
analogous  case,  neatly  defines  common  law  " larceny", 
as  follows: 

"  Moreover,  it  was  always  larceny  when  there 
was  an  intent  at  the  time  a  bailee  acquired  pos- 
session of  the  property  of  another  to  convert  it 
to  his  own  use  and  the  bailee  thereafter  did 
convert  it  and  the  owner  had  given  over  the  prop- 
erty with  no  intention  that  title  should  pass.  See 
e.g.,  Hite  v.  United  States,  10  Cir.,  168  F.  2d  973; 
United  States  v.  Patton,  3  Cir.,  120  F.  2d  73; 
Reg.  v.  Ashwell,  16  Q.B.D.  190." 

Here,  Riggs  held  only  a  possessory  interest  and  could 
not  pass  title,  even  if  he  so  desired.  Appellant  knew 
this.  It  is  axiomatic  that  though  possession  originally 
may  have  been  lawful,  a  guilty  intention  by  the  bailee 
to  appropriate  the  subject  matter  of  his  bailment  and 
its  appropriation  is  larceny  at  that  time. 


CONCLUSION. 

Appellee  respectfully  submits  that  the  order  ap- 
pealed from  was  properly  based  upon  the  law  and 
the  evidence  and  that  it  should  be  affirmed. 

Dated,  Sacramento,  California, 
March  19,  1956. 

Lloyd  H.  Burke, 

United  States  Attorney, 

By  Robert  E.  Woodward, 

Assistant  United  States  Attorney, 

Attorneys  for  Appellee. 
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United  States  District  Court,  Southern  District  of 
California,  Central  Division 

Civil  Action  No.  18130 

ALFREDO  RAMIREZ  GARCIA, 

Petitioner, 

vs. 

HERBERT  BROWNELL,  Attorney  General  of  the 
United  States,  and  ALBERT  DEL  GUERCIO, 

Officer  in  Charge,  Immigration  and  Naturaliza- 
tion Service  at  Los  Angeles,  California. 

PETITION  FOR  DECLARATORY  JUDGMENT 
AND  FOR  DETERMINATION  OF  UNITED 
STATES  CITIZENSHIP 

Petitioner  complains  and  alleges: 

I. 

That  Herbert  Brownell  is  the  Attorney  General 
of  the  United  States  and  the  head  of  the  Depart- 
ment of  Justice,  Immigration  and  Naturalization 
Service.  That  Albert  Del  Guercio  is  the  Officer  in 
Charge  of  said  Immigration  and  Naturalization 
Service  and  the  head  of  such  Service  at  Los  Angeles, 
California. 

II. 

Jurisdiction  is  invoked  pursuant  to  section  360(a) 
of  Public  Law  414,  Section  2201,  Title  28,  U.S.C.A., 
and  Article  III  and  the  fourteenth  amendment  of 
the  Constitution  of  the  United  States.  [2*] 


•Page  numbering  appearing  at  foot  of  page  of  original  Certified 
Transcript  of  Record. 
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III. 
Petitioner,  Alfredo  Ramirez  Garcia,  was  born  at 
Gardena,  Los  Angeles  County,  California,  on  the 
27th  day  of  March,  1926. 

IV. 

Petitioner  contends  and  alleges  that  he  is  now, 
and  ever  since  the  date  of  his  birth  has  been,  a  con- 
stitutional citizen  of  the  United  States  pursuant  to 
the  fourteenth  amendment  of  the  Constitution  of 
the  United  States. 

V. 

When  seven  years  of  age  your  petitioner  was 
taken  by  his  father,  Francisco  Ramirez,  and  mother, 
Petra  Garcia,  to  Villa  Santiago,  Gto.,  Republic  of 
Mexico.  That  petitioner  continued  to  reside  at  said 
place  in  the  Republic  of  Mexico  until  in  or  about 
the  year  1943  in  October,  at  which  time  he  journeyed 
to  Tijuana,  Republic  of  Mexico,  and  requested  per- 
mission from  the  officers  of  the  United  States  Im- 
migration and  Naturalization  Service  at  San 
Ysidro,  California,  the  port  of  entry  into  the 
United  States  from  the  Republic  of  Mexico,  to  enter 
the  United  States,  claiming  that  he  was  a  native- 
born  citizen  of  the  United  States,  and  in  support 
thereof  presented  his  baptismal  certificate,  which 
certificate  indicated  that  petitioner  was  born  at 
Gardena,  California,  on  the  27th  day  of  March, 
1926. 

VI. 

That  at  said  time  and  place  your  petitioner  was 
denied  the  right  to  enter  the  United  States  by  said 
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officers  of  the  Immigration  and  Naturalization  Serv- 
ice ;  that  said  officers  stated  that  they  would  consider 
his  request  to  enter  the  United  States  if  and  when 
he  presented  an  official  birth  certificate  issued  by 
the  State  of  California.  That  thereafter,  on  several 
occasions,  your  petitioner  made  further  demand  and 
request  of  said  Immigration  officers  for  permission 
to  enter  the  United  States,  and  on  each  of  said 
occasions  was  denied  such  admission.  [3] 

VII. 

Petitioner  alleges  that  he  attended  three  years 
approximately  of  schooling  in  the  Republic  of 
Mexico;  that  he  was  not  possessed  of  sufficient 
knowledge  or  information  as  to  how  or  in  what 
manner  he  could  obtain  his  certificate  of  birth,  and 
that  he  is  or  was  at  the  time  unable  to  read  or  write 
the  English  language.  That  after  repeated  attempts 
to  enter  the  United  States  and  being  denied  such 
right  of  entry,  and  not  having  any  knowledge  of  the 
existence  of  any  birth  certificate  or  the  manner  or 
means  of  acquiring  the  same,  he  inquired  of  friends 
in  the  Republic  of  Mexico  as  to  how  he  could  secure 
a  copy  of  his  birth  certificate,  and  was  informed 
that  when  they  came  to  the  United  States  they 
would  make  inquiry  on  his  behalf  and  attempt  to 
secure  a  copy  of  said  birth  certificate  for  him.  That 
such  persons  did  secure  a  copy  of  petitioner's  birth 
certificate  for  him  during  the  year  1946 ;  that  there- 
after, and  on  or  about  the  1st  day  of  July,  1946, 
your  petitioner  presented  said  birth  certificate  to  the 
officers  of  the  said  Immigration  and  Naturalization 
Service  at  Tijuana  and  was  thereupon  permitted 
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to  enter  the  United  States,  and  did  enter  the  United 
States  at  said  time  as  a  native-born  citizen  of  the 
United  States. 

VIII. 
That  immediately  upon  petitioner's  entry  into  the 
United  States  he  registered  under  the  Selective 
Service  and  Training  Act  during  the  month  of  July, 
1946,  at  Compton,  California,  before  the  local  board 
of  said  district ;  that  thereafter  your  petitioner  was 
classified  as  1-A  by  said  board. 

IX. 

Thereafter,  and  in  the  month  of  September,  1946, 
your  petitioner  journeyed  to  Tijuana,  Mexico,  to 
visit  with  his  relatives  at  said  place,  remained  there 
for  one  day  and  returned  to  the  United  States  at 
San  Ysidro,  California,  the  port  of  entry;  that  lie 
presented  his  birth  certificate,  together  with  his 
Selective  Service  [4]  registration  certificate,  to  the 
officers  in  charge  of  said  port  of  entry  of  said  Immi- 
gration and  Naturalization  Service,  and  was  there- 
upon denied  permission  to  enter  the  United  States 
as  an  American  citizen;  that  he  was  advised  at  said 
time  that  he  could  not  enter  the  United  States,  but 
if  he  desired  he  could  return  to  said  port  of  entry 
and  make  application  for  entry  in  the  month  of 
February,  1947;  that  your  petitioner  did  return  to 
said  port  of  entry  on  February  19,  1947,  at  which 
time,  as  your  petitioner  is  informed  and  believes 
and  therefore  alleges,  a  hearing  was  held  before  a 
Board  of  Special  Inquiry  of  said  Immigration  and 
Naturalization  Service;  that  at  the  termination  of 
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said  board  hearing,  your  petitioner  was  denied  per- 
mission to  enter  the  United  States  and  was  excluded 
therefrom. 

X. 

That  petitioner  remained  in  the  Republic  of 
Mexico  until  on  or  about  the  20th  day  of  March, 
1947,  and  did  at  said  time  enter  the  United  States 
at  San  Ysidro,  California,  upon  his  claim  of  United 
States  citizenship. 

XL 

That  your  petitioner  again  registered  for  military 
service  at  Gardena,  Los  Angeles  County,  California, 
on  the  9th  day  of  September,  1948,  before  the  local 
Selective  Service  Board  at  said  place.  That  your 
petitioner  was  classified  as  2-A  by  said  board  on 
February  25,  1949. 

XII. 

Thereafter,  in  the  month  of  February,  1951,  your 
petitioner  journeyed  to  Tijuana,  Mexico,  to  visit 
with  relatives,  and  remained  there  a  matter  of  ap- 
proximately five  days;  that  upon  his  return  to  the 
United  States  and  upon  the  presentation  of  his  birth 
certificate  and  Selective  Service  registration  cer- 
tificate, your  petitioner  was  denied  permission  to 
enter  the  LTnited  States  as  a  native-born  constitu- 
tional citizen.  That  thereafter  your  petitioner  re- 
turned to  said  port  of  entry  at  San  Ysidro,  Cali- 
fornia, and  entered  the  LTnited  [5]  States  on  or 
about  September  21.  1951,  and  ever  since  said  time 
has  lived  and  resided  in  the  United  States  and  now 
resides  at  Gardena,  Los  Angeles  County,  California, 
within  the  district  and  jurisdiction  of  the  above- 
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entitled  Court.  That  your  petitioner  claims  the  right 
and  privilege  as  a  native-born  constitutional  citizen 
of  the  United  States;  that  he  has  been  denied  such 
right  by  officers  of  the  United  States  Immigration 
and  Naturalization  Service  and  by  the  respondents 
herein,  who  contend  that  petitioner  is  not  a  national 
of  the  United  States ;  that  as  your  petitioner  is  in- 
formed and  believes  and  therefore  alleges,  said 
denial  of  his  rights  and  privileges  as  a  citizen  of 
the  United  States  is  predicated  upon  the  contention 
of  the  respondents  herein  that  petitioner  had  de- 
parted and  remained  out  of  the  United  States  for 
the  purpose  of  evading  and  avoiding  training  and 
service  in  the  military,  air  or  naval  forces  of  the 
United  States  during  time  of  war  or  during  a  period 
proclaimed  by  the  President  to  be  a  period  of  na- 
tional emergency. 

XIII. 
Petitioner  denies  that  he  did  depart  from  or  did 
remain  out  of  the  United  States  for  the  purpose  of 
evading  or  avoiding  military  service  as  aforesaid, 
and  alleges  the  fact  to  be  that  he  did  not  remain 
out  of  the  United  States  for  the  purpose  of  evading 
or  avoiding  military  service  whatsoever.  That  he 
has  at  all  times  during  time  of  war  or  during  such 
period  of  national  emergency  been  willing  to  serve 
and  enter  the  military  service  of  the  Government 
of  the  United  States,  and  that  the  determination  by 
respondents  that  your  petitioner  departed  from  and 
remained  out  of  the  United  States  for  the  purpose 
of  evading  or  avoiding  military  service  is  not  true 
in  fact,  or  predicated  upon  any  lawful  reason  or 
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upon  any  substantial  or  probative  evidence,  but  is 
in  violation  of  petitioner's  rights  and  privileges  as 
a  constitutional  citizen  of  the  United  States  and  in 
further  violation  of  the  fifth  and  fourteenth  amend- 
ments of  the  Constitution  of  the  United  States.  [6] 

XIV. 

Petitioner  alleges  that  his  exclusion  from  the 
United  States  and  the  denial  of  his  rights  and 
privileges  as  a  citizen  of  the  United  States  occurred 
at  the  hearings  conducted  before  the  Immigration 
and  Naturalization  Service  in  1947  and  1951,  prior 
to  the  enactment  of  the  provisions  of  Section  1503 
of  Title  8,  U.S.C.A.  Your  petitioner  alleges  that  his 
status  as  a  national  of  the  United  States  is  not  now 
in  issue  in  any  pending  exclusion  proceedings,  and 
did  not  arise  by  or  in  connection  with  any  exclusion 
proceedings  or  is  an  issue  in  any  such  exclusion 
proceedings  since  the  enactment  of  said  Section 
1503  of  Title  8,  U.S.C.A.,  which  statute  became 
effective  on  December  26,  1952. 

Wherefore,  your  petitioner  prays : 

(1)  That  it  be  declared,  ordered  and  adjudged 
that  your  petitioner,  Alfredo  Ramirez  Garcia,  is  a 
citizen  of  the  United  States;  and, 

(2)  For  such  other  and  further  relief  as  to  the 
Court  may  seem  just  and  proper. 

/s/  DAVID  C.  MARCUS, 

Attorney  for  Petitioner. 
Duly  verified. 
[Endorsed]  :    Piled  May  3,  1955.  [7] 
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[Title  of  District  Court,  and  Cause.] 

NOTICE  OF  MOTION  AND 
MOTION  TO  DISMISS 

Notice  of  Motion  to  Dismiss 

To  the  Petitioner  Above  Named  and  to  David  C. 
Marcus,  His  Attorney: 

You  and  Each  of  You  Will  Please  Take  Notice 
that  the  respondents  above  named,  by  and  through 
the  undersigned,  will  bring  the  following  Motion 
to  Dismiss  on  for  hearing  before  the  above-entitled 
Court,  in  the  Courtroom  of  the  Hon.  William  M. 
Byrne,  United  States  District  Judge,  in  the  United 
States  Post  Office  and  Court  House  Building,  312 
North  Spring  St.,  Los  Angeles  12,  California,  on 
Monday,  the  25th  day  of  July,  1955,  at  9:45  o'clock 
in  the  forenoon  of  that  day,  or  as  soon  thereafter 
as  counsel  can  be  heard. 

Dated:  This  12th  day  of  July,  1955. 

LAUGHLIN  E.  WATERS, 

United  States  Attorney; 

MAX  F.  DEUTZ, 

Assistant     U.     S.     Attorney, 

Chief  of  Civil  Division; 

/s/  JAMES  R.  DOOLEY, 
Assistant  lT.  S.  Attorney,  Attorneys  for  Respond- 
ents. [10] 

MOTION  TO  DISMISS 

Respondents  above  named,  reserving  all  objec- 
tions  to   the   jurisdiction   of   this    Court,    by   and 
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through  the  undersigned,  move  the  Court  to  dismiss 
the  within  action  pursuant  to  Rule  12(b)  (1),  (2), 
(6),  Federal  Rules  of  Civil  Procedure,  on  the  fol- 
lowing grounds: 

1.  Lack    of    jurisdiction    over    the    subject 
matter. 

2.  Lack  of  jurisdiction  over  the  person. 

3.  Failure  to  state  a  claim  upon  which  relief 
can  be  granted. 

This  Motion  is  based  upon  and  will  be  presented 
upon  the  Petition  for  Declaratory  Judgment  and 
for  Determination  of  United  States  Citizenship  on 
file  herein,  the  Affidavit  of  Albert  Del  Guercio, 
hereto  annexed  as  Exhibit  A,  the  certified  record  of 
the  Immigration  and  Naturalization  Service  relat- 
ing to  Alfredo  Ramirez  Garcia  hereto  annexed  as 
Exhibit  B,  these  Motion  papers  and  Memorandum 
of  Points  and  Authorities  in  support  thereof,  to- 
gether with  all  the  records  and  files  herein. 

Dated :  This  12th  day  of  July,  1955. 

LAUGHLIN  E.  WATERS, 

United  States  Attorney; 

MAX  F.  DEUTZ, 

Assistant     U.     S.     Attorney, 
Chief  of  Civil  Division ; 

/s/  JAMES  R.  DOOLEY, 
Assistant  U.  S.  Attorney,  Attorneys  for  Respond- 
ents. [11] 
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[Title  of  District  Court  and  Cause.] 

AFFIDAVIT  OF  ALBERT  DEL  GUERCIO 

United  States  of  America, 
Southern  District  of  California — ss. 

Albert  Del  Guercio,  first  being  duly  sworn,  de- 
poses and  says: 

I. 

That  he  is  the  Officer  in  Charge,  Immigration  and 
Naturalization  Service,  Department  of  Justice,  Los 
Angeles,  California,  and  as  such  is  custodian  of  the 
records  of  the  United  States  Immigration  and 
Naturalization  Service  in  said  Subomce. 

II. 

That  the  record  file  No.  A6  599  817  of  the  United 
States  Immigration  and  Naturalization  Service  re- 
lating to  Alfredo  Ramirez-Gareia,  the  petitioner  in 
Civil  Action  No.  18130-C,  Southern  District  of  Cali- 
fornia, Central  Division,  reflects  that  said  petitioner 
was  excluded  from  admission  to  the  United  States 
by  a  Board  of  Special  Inquiry  at  San  Ysidro,  Cali- 
fornia, on  February  19,  1947,  after  a  full  fair  hear- 
ing on  the  ground  that  he  was  an  immigrant  alien 
who  did  not  have  in  his  possession  a  valid  immigra- 
tion visa  as  required  by  the  Immigration  Act  of 
May  26,  1924.  and  not  exempt  from  presenting  such 
a  document  [17]  by  the  said  Act  or  regulations  made 
thereunder;  he  having  expatriated  himself  as  a 
citizen  of  the  United  States  under  the  provisions 
of  Section  -101  (;)   of  the  Nationality  Act  of  1940, 
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as  amended,  by  remaining  outside  of  the  jurisdiction 
of  the  United  States  in  time  of  war  or  during  a 
period  declared  by  the  President  to  be  a  period  of 
national  emergency,  for  the  purpose  of  evading  or 
avoiding  training  and  service  in  the  land  or  naval 
forces  of  the  United  States. 

III. 

That  at  the  conclusion  of  the  Board  of  Special 
Inquiry  hearing  the  petitioner  immediately  entered 
an  appeal  to  the  Commissioner  of  the  Immigration 
and  Naturalization  Service  at  Washington,  D.  C, 
from  the  excluding  decision  of  the  Board  of  Special 
Inquiry. 

IV. 

That  on  March  25,  1947,  the  Commissioner  of  the 
Immigration  and  Naturalization  Service  affirmed 
the  excluding  decision  of  the  Board  of  Special  In- 
quiry and  referred  the  case  to  the  Board  of  Immi- 
gration Appeals  for  consideration. 

V. 

That  on  March  31,  1947,  the  Commissioner's 
order  of  March  25,  1947,  was  affirmed  by  the  Board 
of  Immigration  Appeals. 

VI. 

That  on  September  19,  1951,  the  petitioner  ap- 
plied for  admission  to  the  United  States  at  the  port 
of  entry  at  San  Ysidro,  California,  and  was  there- 
upon advised  by  an  Immigration  officer  to  return 
the  following  day,  September  20,  1951,  for  further 


14  Alfredo  Ramirez  Garcia  vs. 

proceedings  pursuant  to  his  application  for  admis- 
sion. 

VII. 
That  the  petitioner  failed  to  return  to  the  port  of 
entry  at  San  Ysidro,  California,  on  September  20, 
1951,   or  thereafter,   for  further  proceedings  pur- 
suant to  his  application  for  admission. 

VIII. 

That  the  record  file  of  the  United  States  Immi- 
gration and  Naturalization  Service  No.  A6  599  817, 
relating  to  the  petitioner,  does  not  disclose  any 
further  proceedings  or  any  record  of  lawful  entry 
into  the  United  States  of  the  said  petitioner  sub- 
sequent to  his  exclusion  by  the  Board  of  Special 
Inquiry  at  San  Ysidro,  California,  on  February  19, 
1917. 

/s/  ALBERT  DEL  GUERCIO. 

Subscribed  and  sworn  to  before  me  this  23rd  day 
of  June,  1955. 

JOHN  A.  CHILDRESS, 

Clerk,  U.  S.  District  Court ; 

By  /s/  SIDNEY  H.  GREEN, 
Deputy  Clerk. 

Affidavit  of  Service  by  Mail  attached. 
[Endorsed]:    Filed  July  12,  1955.  [IS] 
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United  States  District  Court,  Southern  District  of 
California,  Central  Division 

No.  18130-WB  Civil 

ALFREDO  RAMIREZ  GARCIA, 

Petitioner, 
vs. 

HERBERT  BROWNELL,  Attorney  General  of  the 
United  States,  and  ALBERT  DEL  GUERCIO, 

Officer  in  Charge,  Immigration  and  Naturaliza- 
tion Service  at  Los  Angeles,  California, 

Respondents. 

ORDER  OF  DISMISSAL 

The  above-entitled  matter  came  on  regularly  for 
hearing  on  respondents'  Motion  to  Dismiss  on  July 
25,  1955,  in  the  above-entitled  Court,  before  the  Hon. 
William  M.  Byrne,  Judge  Presiding,  the  petitioner 
being  represented  by  his  attorney,  David  C.  Marcus, 
and  the  respondents  being  represented  by  their  at- 
torneys, Laughlin  E.  Waters,  United  States  At- 
torney; Max  F.  Deutz  and  James  R.  Dooley,  As- 
sistants U.  S.  Attorney,  by  James  R.  Dooley;  and 
the  Court  having  considered  respondents'  Motion, 
Memoranda  of  counsel  in  regard  thereto,  together 
with  all  the  records  and  files  herein ;  and  the  Court 
having  taken  said  Motion  under  submission,  and 
being  fully  advised  in  the  premises : 

Now,  Therefore,  It  Is  Hereby  Ordered : 

1.  That  the  Petition  for  Declaratory  Judgment 
and  for  Determination  of  United  States  Citizenship 
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on  file  herein  be,  [40]  and  the  same  is  hereby  dis- 
missed for  failure  to  state  a  claim  upon  which  re- 
lief can  be  granted  [Rule  12(b)(6),  Federal  Rules 
of  Civil  Procedure]. 

2.     That  respondents  have  costs  against  the  peti- 
tioner, taxed  at  $20.00. 

Dated:  This  10th  day  of  August,  1955. 

/s/  W.  M.  BYRNE, 

Judge,  IT.  S.  District  Court. 

Affidavit  of  Service  by  Mail  attached. 

[Endorsed]  :    Filed  August  10,  1955. 

Judgment  docketed  and  entered  August  11,  [41] 
1955. 


[Title  of  District  Court  and  Cause.] 

NOTICE  OF  APPEAL 

Alfredo  Ramirez  Garcia,  petitioner  herein, 
hereby  appeals  to  the  United  States  Court  of  Ap- 
peals for  the  Ninth  Circuit  from  the  Order  of  Dis- 
missal entered  in  the  above-entitled  proceedings  on 
August  11,  1955,  and  from  the  whole  thereof. 

Dated  this  17th  day  of  August,  1955. 

/s/  DAVID  C.  MARCUS, 

Attorney  for  Petitioner. 

Affidavit  of  Service  by  Mail  attached. 
[Endorsed]:    Filed  August  23,  1955.  [43] 
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[Title  of  District  Court  and  Cause.] 

ORDER  EXTENDING  TIME  TO  FILE 
RECORD  AND  DOCKET  APPEAL 

It  appearing  that  the  Clerk  of  the  above-entitled 
Court  does  not  have  sufficient  time  to  prepare  the 
record  on  appeal  in  the  above-entitled  matter 
within  the  period  allowed,  and  good  cause  appearing 
therefor, 

It  Is  Hereby  Ordered  that  the  above-named  peti- 
tioner may  have  to  and  including  October  14,  1955, 
to  file  the  record  and  docket  the  appeal  in  the  United 
States  Court  of  Appeals  for  the  Ninth  Circuit. 

Dated  this  29th  day  of  September,  1955. 

/s/  W.  M.  BYRNE, 

United  States  District  Judge. 

[Endorsed] :    Filed  September  28,  1955.  [49] 


[Title  of  District  Court  and  Cause.] 

CERTIFICATE  OF  CLERK 
I,  John  A.  Childress,  Clerk  of  the  United  States 
District  Court  for  the  Southern  District  of  Cali- 
fornia, do  hereby  certify  that  the  foregoing  pages 
numbered  1  to  49,  inclusive,  contain  the  original 

Petition  for  Declaratory  Judgment; 

Motion  and  Notice  of  Motion  to  Dismiss  to- 
gether with  Memo  of  Points  and  Authorities  in 
Support  thereof ; 

Order  of  Dismissal ; 

Notice  of  Appeal  Designation  of  Record  on 
Appeal; 


18  Alfredo  Ramirez  Garcia  vs. 

Counter  Designation  of  Record  on  Appeal ; 
Order   Extending   Time   to   File   Record   on 
Appeal 

constitute  the  transcript  of  record  on  appeal  to  the 
United  States  Court  of  Appeals  for  the  Ninth  Cir- 
cuit, in  said  cause. 

I  further  Certify  that  my  fees  for  preparing  the 
foregoing  record  amount  to  $2.00,  which  sum  has 
been  paid  by  appellant. 

Witness  my  hand  and  the  seal  of  said  District 
Court,  this  14th  Day  of  October,  1955. 

[Seal]  JOHN  A.  CHILDRESS, 

Clerk; 

By  /s/  CHARLES  E.  JONES, 
Deputy. 


[Endorsed] :  No.  14905.  United  States  Court  of 
Appeals  for  the  Ninth  Circuit.  Alfred  Ramirez 
Garcia,  Appellant,  vs.  Herbert  Brownell,  Attorney 
General  of  the  United  States,  and  Albert  Del 
Guercio,  Officer  in  Charge  Immigration  &  Naturali- 
zation Service  at  Los  Angeles,  California,  Appellees. 
Transcript  of  Record.  Appeal  from  the  United 
States  District  Court  for  the  Southern  District  of 
California,  Central  Division. 

Piled  October  18,  1955. 

/s/  PAUL  P.  O'BRIEN, 

Clerk  of  the  United  States  Court  of  Appeals  for 
the  Ninth  Circuit. 
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United  States  Court  of  Appeals 
for  the  Ninth  Circuit 

No.  14905 

ALFREDO  RAMIREZ  GARCIA, 

Pet itioner-  Appel  lant, 
vs. 

HERBERT  BROWNELL,  Attorney  General  of  the 
United  States,  et  al., 

Respondents- Appellees. 

STIPULATION 

It  Is  Hereby  Stipulated  by  and  between  respec- 
tive counsel  hereto  that  the  certified  record  of  the 
Immigration  and  Naturalization  Service  relating  to 
Alfredo  Ramirez  Garcia,  attached  as  Exhibit  k'B" 
to  the  Motion  to  Dismiss,  need  not  be  printed  but 
may  be  used  by  the  above-entitled  Court  in  its 
original  form. 

Dated  this  31st  day  of  October,  1955. 

/s/  DAVID  C.  MARCUS, 

Attorney  for  Appellant. 

LAUGHLIN  E.  WATERS, 

U.  S.  Attorney; 

By  /s/  JAMES  R.  DOOLEY, 

Attorneys  for  Appellees. 
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[Title  of  Court  of  Appeals  and  Cause.] 

ORDER 

Upon  reading  and  filing  the  foregoing  stipulation, 
and  good  cause  appearing  therefor : 

It  Is  Ordered  that  the  certified  record  of  the 
Immigration  and  Naturalization  Service  relating  to 
Alfredo  Ramirez  Garcia,  attached  as  Exhibit  "B" 
to  the  Motion  to  Dismiss,  need  not  be  printed,  but 
may  be  used  by  the  above-entitled  Court  in  its  orig- 
inal form. 

Dated  this ....  day  of  November,  1955. 


Judge. 
[Endorsed]  :     Filed  November  3,  1955. 


[Title  of  Court  of  Appeals  and  Cause.] 

STATEMENT  OF  POINTS 
ON  APPEAL 

Appellant  designates  the  following  statement  of 
points  on  appeal. 

1.'  That  the  Court  erred  in  dismissing  the  pro- 
ceedings. 

2.  That  the  Court  erred  in  denying  petitioner 
the  light  to  a  judicial  review  of  the  proceedings  be- 
fore the  Department  of  Justice,  Immigration  and 
Naturalization  Service. 
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3.  That  the  Court  erred  in  denying  petitioner  a 
trial  de  novo  on  his  claim  of  United  States  citizen- 
ship. 

4.  That  section  360(a)  of  Public  Law  414, 
wherein  a  native-born  citizen  of  the  United  States 
is  denied  a  hearing  upon  his  claim  of  United  States 
citizenship  because  his  status  as  a  citizen  may  have 
arisen  out  of  or  be  an  issue  in  exclusion  proceedings, 
is  unconstitutional. 

5.  That  the  Court  erred  in  granting  the  motion 
to  dismiss  and  in  holding  section  360(a)  of  Public 
Law  414  constitutional. 

6.  That  petitioner  was  denied  due  process  of 
law  and  the  equal  protection  of  the  laws,  in  violation 
of  the  Fifth  and  Fourteenth  Amendments  of  the 
Constitution  of  the   United  States. 

Dated  this  29th  day  of  November,  1955. 

/s/  DAVID  C.  MARCUS, 

Attorney  for  Appellant. 

[Endorsed]:     Filed  November  29,  1955. 
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Del  Guercio,  Officer  in  Charge,  Im 
migration  and  Naturalization  Serv 
ice  at  Los  Angeles,  California, 
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Appeal  from  the  United  States  District  Court  for  the 

Southern  District  of  California, 

Central  Division. 

APPELLANT'S  OPENING  BRIEF. 


PLEADINGS. 
On  May  3,  1955,  Alfredo  Ramirez  Garcia  filed  his 
"Petition  for  Declaratory  Judgment  and  for  Determi- 
nation of  United  States  Citizenship",  alleging  and 
contending  that  he  is  a  constitutional  citizen  of  the 
United  States  under  the  Fourteenth  Amendment  of 
the  Constitution  of  the  United  States,  born  at  Gar- 
dena,  California,  on  the  27th  day  of  March,  1926  (Tr. 
4).  He  further  alleged  that  he  sought  admission  into 


the  United  States  in  the  year  1943  at  the  port  of  entry 
at  San  Ysidro,  California,  claiming  his  United  States 
citizenship,  but  was  denied  admission  for  the  reason 
that  he  was  not  in  possession  of  or  presented  an 
official  birth  certificate,  but  only  presented  his  bap- 
tismal certificate  showing  such  birth  (Tr.  4).  He  fur- 
ther alleged  numerous  demands  to  effect  admission 
into  the  United  States,  but  was  denied  such  right  of 
entry;  that  in  1946,  when  he  finally  secured  a  copy 
of  his  birth  certificate,  he  presented  said  birth  cer- 
tificate on  the  1st  day  of  July,  1946,  to  officers  of  the 
Immigration  Service  and  was  permitted  to  enter  the 
United  States  as  a  native  born  citizen  (Tr.  5-6).  He 
further  alleged  that  immediately  upon  his  entrance  he 
registered  for  military  service  under  the  Selective 
Service  and  Training  Act  (Tr.  6). 

In  September,  1946  petitioner  made  a  short  trip 
to  Tijuana,  Mexico,  remained  one  day  and  returned 
to  the  United  States  at  San  Ysidro,  a  port  of  entry, 
presented  his  birth  certificate  together  with  his  Se- 
lective Service  registration  certificate,  to  officers  in 
charge  of  said  port,  and  was  thereupon  denied  per- 
mission to  enter  the  United  States  as  an  American 
citizen;  that  he  was  advised  that  "he  could  return  to 
said  port  of  entry  and  make  application  for  entry  in 
the  month  of  February,  1947";  that  he  did  return  to 
said  port  on  February  19,  1947.  He  alleged  that  a 
hearing  was  held  before  a  Board  of  Special  Inquiry 
of  the  Immigration  Service,  and  at  the  conclusion  of 
said  hearing  he  was  denied  permission  to  enter  the 
United  States  and  was  excluded  therefrom  (Tr.  6-7). 


Petitioner  remained  in  the  Republic  of  Mexico 
until  the  20th  of  March,  1947,  again  presented  him- 
self to  the  officers  of  the  Immigration  Service  at  San 
Ysidro,  and  was  permitted  to  enter  upon  his  claim 
of  United  States  citizenship.  Petitioner  remained  in 
the  United  States  until  February  of  1951,  and  at  that 
time  journeyed  to  Tijuana  to  visit  with  relatives,  and 
remained  approximately  5  days.  Upon  his  return  he 
was  again  denied  permission  to  enter  as  a  native  born 
constitutional  citizen.  Thereafter  he  returned  to  said 
port  of  entry  at  San  Ysidro  and  entered  the  United 
States  on  or  about  September  21,  1951,  and  since  that 
time  has  lived  and  resided  in  the  United  States  and 
now  resides  at  Gardena,  California  (Tr.  7). 

Petitioner  further  alleged  that  his  exclusion  from 
the  United  States  and  the  denial  of  his  rights  and 
privileges  as  a  citizen  occurred  at  hearings  conducted 
before  the  Immigration  Service  in  1947  and  1951, 
prior  to  the  enactment  of  section  1503,  Title  8, 
U.S.C.A.  He  further  alleged  that  his  status  as  a 
national  of  the  United  States  "is  not  now  in  issue 
in  any  pending  exclusion  proceedings  and  did  not 
arise  by  or  in  connection  with  any  exclusion  proceed- 
ings or  is  an  issue  in  any  such  exclusion  proceedings 
since  the  enactment  of  said  Section  1503  of  Title  8, 
U.S.C.A.,  which  statute  became  effective  on  December 
26,  1952' '  (Tr.  8-9).  He  prayed  for  a  declaration  of 
citizenship  and  for  such  other  relief  as  to  the  court 
may  seem  proper. 

To  his  petition  the  respondents  moved  to  dismiss 
under  Rule  12(b)    (1),   (2),    (6),  Federal  Rules  of 
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Civil  Procedure,  on  the  grounds  (1)  lack  of  juris- 
diction over  the  subject-matter;  (2)  lack  of  jurisdic- 
tion over  the  person;  and  (3)  failure  to  state  a  claim 
upon  which  relief  can  be  granted  (Tr.  10-11). 

In  support  of  said  motion  respondents  filed  an  affi- 
davit of  Albert  Del  Guercio,  who  alleged  that  he  was 
the  officer  in  charge  of  the  Immigration  and  Natural- 
ization Service  at  Los  Angeles;  that  " petitioner  was 
excluded  from  admission  to  the  United  States  by  a 
Board  of  Special  Inquiry  at  San  Ysidro,  on  Febru- 
ary 19,  1947,  after  a  full  fair  hearing  on  the  ground 
that  he  was  an  immigrant  alien  who  did  not  have  in 
his  possession  a  valid  immigration  visa  as  required 
by  the  Immigration  Act  of  May  26,  1924  *  *  *  he 
having  expatriated  himself  as  a  citizen  of  the  United 
States  under  the  provisions  of  Section  401(j)  of  the 
Nationality  Act  of  1940,  as  amended,  by  remaining 
outside  of  the  jurisdiction  of  the  United  States  in 
time  of  war  or  during  a  period  declared  by  the  Presi- 
dent to  be  a  period  of  national  emergency,  for  the 
purpose  of  evading  or  avoiding  training  and  service 
in  the  land  or  naval  forces  of  the  United  States"  (Tr. 
12-13).  It  further  appears  from  said  affidavit  that  an 
appeal  was  perfected  to  the  Commissioner  of  Immi- 
gration, who  on  March  25,  1947  affirmed  the  exclud- 
ing decision  of  the  Board,  and  that  on  March  31, 
1947  the  Commissioner's  order  was  affirmed  by  the 
Board  of  Immigration  Appeals  (Tr.  13). 

Upon  the  record  thus  presented  to  the  District 
Court  the  Honorable  W.  M.  Byrne,  Judge,  ordered 
that  the  petition  for  declaratory  judgment  and  for 


determination  of  United  States  citizenship  be  dis- 
missed for  failure  to  state  a  claim  upon  which  relief 
can  be  granted  (Rule  12  (b)(6),  Federal  Rules  of 
Civil  Procedure)  (Tr.  15-16).  An  appeal  was  there- 
upon perfected  to  this  Honorable  Court. 


QUESTIONS  PRESENTED. 

(1)  Whether  the  1952  Act  (66  Stat.  163)  deprives 
petitioners  of  their  right  under  the  1940  Act  to  have 
the  issue  of  their  citizenship,  which  had  arisen  in 
exclusion  proceedings,  decided  in  actions  for  declara- 
tory judgment. 

(2)  Is  that  portion  of  section  360(a)  which  de- 
prives a  native  born  citizen  of  the  United  States  of 
his  right  to  a  judicial  determination  of  his  citizen- 
ship, where  such  person's  status  as  a  national  of  the 
United  States  (a)  arose  by  reason  of  or  in  connection 
with  any  exclusion  proceedings  under  the  provisions 
of  this  or  any  other  Act,  or  (b)  is  in  issue  in  any 
such  exclusion  proceedings,  constitutional? 


ARGUMENT. 
I. 

The  first  question  presented  for  determination  by 
this  Court  has  been  decided  adversely  to  the  Govern- 
ment's position  in  the  very  recent  case  of  Wong  Kay 
Suey  v.  Brovmell,  227  Fed.  (2d)  41,  United  States 
Court  of  Appeals,  District  of  Columbia  Circuit. 
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The  Court,  speaking  through  Justice  Edgerton,  de- 
termined that  the  savings  clause  of  the  1952  Act, 
Section  405(a)  was  broad  enough  to  cover  plaintiff's 
rights  under  the  1940  Act  "to  sue  for  declaratory 
judgment".    The  language  follows: 

"We  take  Sec.  360(a)  to  mean  that  no  right 
to  have  the  issue  of  citizenship  determined  in  a 
suit  for  a  declaratory  judgment  shall  arise  in  the 
future,  if  the  issue  of  citizenship  arose  in  con- 
nection with  exclusion  proceedings.  In  view  of 
the  savings  clause,  we  do  not  take  Sec.  360(a) 
to  mean  that  an  existing  right  to  sue  for  a 
declaratory  judgment  shall  be  cut  off. 

Our  view  of  the  case  makes  it  unnecessary  to 
decide  whether  the  plaintiffs  are  'within  the 
United  States'  in  the  sense  in  which  Sec.  360(a) 
uses  that  term.  Unless  they  are,  the  section  does 
not  apply  to  them  at  all.  Even  if  they  are,  it 
does  not  bar  their  present  suits. 

We  think  the  District  Court  erred  in  holding 
that  it  lacked  jurisdiction." 

"The  general  language  in  this  savings  clause 
operates  'unless  otherwise  specifically  provided' 
in  the  Act.  This  exception  does  not  cover  this 
case.  Nowhere  in  the  1952  Act  is  it  'specifically 
provided'  that  if  the  issue  of  citizenship  has 
arisen  in  an  exclusion  proceeding,  a  right  al- 
ready accrued  under  the  1940  Act,  to  have  the 
issue  decided  in  an  action  for  a  declaratory  judg- 
ment, shall  be  cut  off." 

In  view  of  the  fact  that  the  decision  is  directly  in 
point  on  this  issue  presented  by  the  instant  case,  we 


respectfully  direct  this  Court's  attention  to  the  entire 
reasoning  of  the  opinion. 

Section  903  of  Title  8,  U.S.C.A.,  in  full  force  and 
effect  on  the  date  of  petitioner's  exclusion  from  the 
United  States,  provided  in  part  as  follows: 

"If  any  person  who  claims  a  right  or  privilege 
as  a  national  of  the  United  States  is  denied  such 
right  or  privilege  by  any  Department  or  agency, 
or  executive  official  thereof,  upon  the  ground  that 
he  is  not  a  national  of  the  United  States,  such 
person,  regardless  of  whether  he  is  within  the 
United  States  or  abroad,  may  institute  an  action 
against  the  head  of  such  Department  or  agency 
in  the  District  Court  of  the  United  States  for 
the  District  of  Columbia  or  in  the  district  court 
of  the  United  States  for  the  district  in  which 
such  person  claims  a  permanent  residence  for  a 
judgment  declaring  him  to  be  a  national  of  the 
United  States." 

The  denial  of  petitioner's  rights  as  a  citizen  of 
the  United  States  occurred,  as  alleged  in  the  peti- 
tion, in  the  years  1947  and  1951.  Section  360(a) 
was  not  effective  at  that  time  and  did  not  become  ef- 
fective until  December  26,  1952.  The  1952  Immigra- 
tion and  Nationality  Act  did  not  deprive  petitioner 
under  this  section  of  his  right  under  the  1940  Nation- 
ality Act  to  have  the  issue  of  his  citizenship,  which 
had  arisen  in  exclusion  proceedings  under  the  1940 
Act,  decided  in  an  action  for  declaratory  judgment 
(Suey  v.  Brotvnell,  supra;  Skiing  v.  Brownell,  227 
Fed.   (2d)   40). 
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II. 

That  portion  of  section  360(a)  which  deprives  a 
citizen  of  the  United  States  of  his  right  to  a  judicial 
determination  of  his  citizenship  "if  the  issue  of  such 
person's  status  as  a  national  of  the  United  States 
(a)  arose  by  reason  of  or  in  connection  with  any 
exclusion  proceedings  under  the  provisions  of  this  or 
any  other  act,  or  (b)  is  in  issue  in  any  such  exclusion 
proceedings"  is  unconstitutional. 

Due  process  guaranteed  by  the  fifth  amendment  of 
the  Constitution  of  the  United  States  requires  that 
a  substantial  constitutional  claim  of  citizenship  be 
afforded  a  judicial  trial,  and  the  denial  of  such  right 
of  judicial  determination  of  citizenship  cannot  con- 
stitutionally be  applied  to  one  who  is  a  resident  of 
the  United  States. 

Exclusion  orders  have  no  finality  when  such  orders 
affect  the  constitutional  guarantee  of  the  fourteenth 
amendment,  insofar  as  such  guarantees  are  applicable 
to  the  rights  created  by  citizenship  at  birth  under 
such  amendment,  and  such  denial  of  citizenship  af- 
fects one  who  is  residing  in  the  United  States. 

The  practical  effect  of  the  operation  of  section 
360(a),  supra,  is  to  leave  the  final  determination  of 
a  constitutional  guarantee  of  citizenship  to  a  purely 
ministerial  or  administrative  board  or  official.  If  a 
native  born  citizen  leaves  the  United  States,  and  upon 
his  return  an  immigration  official  affords  a  per- 
functory  hearing   and   determines   that  he   is  not   a 
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citizen,  that  decision  is  final  and  cannot  be  reviewed 
on  a  trial  de  novo  by  the  courts.  This  cannot  be  the 
law  of  the  land. 

Immigration  officials  cannot  constitutionally  ex- 
clude a  native  born  citizen  of  the  United  States. 
When  such  act  does  occur,  what  remedy  or  relief  may 
such  person  so  excluded  seek  in  the  courts  if  section 
360(a),  supra,  is  constitutional?  Clearly,  a  native 
born  citizen  cannot  be  either  excluded  or  deported. 
The  Immigration  and  Naturalization  Service  has  no 
jurisdiction,  either  to  exclude  or  deport,  any  person 
unless  and  in  fact  he  is  an  alien.  The  determination 
of  this  jurisdictional  fact  of  course  must  be  deter- 
mined by  the  Immigration  Service  in  the  first  instance 
in  exclusion  proceedings,  where  one  who  claims  to 
be  a  citizen  seeks  to  enter  as  a  native  born  citizen. 
When  a  person  makes  a  claim  of  citizenship,  sup- 
ported by  evidence  of  birth  in  the  United  States,  and 
is  thereupon  excluded,  he  is  constitutionally  entitled 
to  a  judicial  determination  de  novo  of  his  claim  of 
citizenship. 

If  the  courts  are  to  literally  follow  the  interpre- 
tation of  section  360(a),  that  no  person  can  main- 
tain an  action  as  a  citizen  of  the  United  States, 
where  his  rights  and  privileges  as  such  citizen  are 
denied  by  any  department,  or  agency,  or  official 
thereof,  on  the  ground  that  he  is  not  a  national  of 
the  United  States  and  where  the  status  of  said  cit- 
izenship is  in  issue  in  any  exclusion  proceedings, 
or  arose  by  reason  of  or  in  connection  with  any  ex- 
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elusion  proceedings,  the  same  would  be  a  direct 
violation  of  Article  III  and  the  14th  amendment  of 
the  Constitution  of  the  United  States. 

The  denial  of  such  judicial  determination  of  citi- 
zenship would,  indeed,  be  disturbing  and  shocking. 
Congress  has  seen  fit  to  place  the  final  determination 
of  citizenship,  even  though  a  person  may  be  a  resi- 
dent of  the  United  States,  if  his  status  arose  by  vir- 
tue of  any  exclusion  proceedings,  or  is  in  issue  in 
any  exclusion  proceedings,  in  a  purely  administrative 
or  ministerial  officer. 

The  right  of  citizenship  is  the  most  highly  prized 
possession  to  be  left  to  the  whim  of  a  purely  executive 
officer,  without  hope  or  chance  of  a  judicial  de- 
termination. This  surely  is  an  abridgement  upon  the 
jurisdiction  and  powers  of  the  Courts  of  the  United 
States  and  should  never  be  sanctioned  or  approved. 

The  following  cases  support  petitioner's  position: 
In  re  Ng  Fung  Ho  v.  White,  259  U.S.  276,  42 

Sup.   Ct.  492; 
Carmichael  v.  Delaney,  170  Fed.  (2d)  239; 
Lee  Fong  Fook  v.  Wixon,  170  Fed.  (2d)  245; 
Bilokumsky  v.  Tod,  263  U.S.  149,  152 ; 
Kessler  v.  Strecker,  107  U.S.  22,  34,  59  Sup. 

Ct.  64; 
Bridges  v.  Wixon,  326  U.S.  135; 
Fat  v.  White,  253  U.S.  454. 

In  depriving  a  person  of  his  American  citizenship, 
the  courts  have  uniformly  held  that  the  Government 
must  be  held  to  a  strict  degree  of  proof  and  to  prove 
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such  loss  by  clear,  unequivocal  and  convincing  evi- 
dence and  not  by  a  preponderance. 

Gonzales  v.  Landon,  U.S.  Supreme  Court,  No. 
Ill,  October  Term,  1955,  Dec.  12,  1955. 


CONCLUSION. 

Appellant  prays  that  the  judgment  of  the  District 
Court  be  reversed. 

Dated,  Los  Angeles,  California, 
February  15, 1956. 

David  C.  Marcus, 

Attorney  for  Appellant. 
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No.  14905 
IN  THE 


United  States  Court  of  Appeals 


FOR  THE  XIXTH  CIRCUIT 


Alfredo  Ramirez  Garcia. 
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vs. 

Herbert  Browxell.  Attorney  General  of  the  United 
States,  and  Albert  Del  Guercio,  Officer  in  Charge 
Immigration  &  Naturalization  Sen-ice  at  Los  Angeles. 
California, 

Appellees. 


BRIEF  OF  APPELLEES. 


Jurisdiction  of  the  Court. 

Appellant  brought  action  in  the  Court  below  seeking 
a  judgment  declaring  him  to  be  a  citizen  of  the  United 
States  [R.  3-10] -1  Jurisdiction  was  invoked  pursuant  to 
Section  360  (a)  oi  Public  Law  414  (Immigration  and  Na- 
tionality Act).  Section  2201,  Title  28.  U.  S.  C.  A.,  and 
Article  III  and  the  Fourteenth  Amendment  of  the  Con- 
stitution of  the  United  States  [R.  3].  It  is  the  position 
of  appellees  that  the  District  Court  lacked  jurisdiction 
over  the  subject  matter,  that  is.  the  power  to  determine 


1'R'*  refer?  to  the  printed  Transcript  of  Record.     '"Br."  refers 
to  Appellant's  Opening  Brief. 
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whether  appellant  is  a  citizen  of  the  United  States;  al- 
though it  had  authority  to  determine  whether  such  juris- 
diction did  exist  [Chicot  County  Dist.  v.  Bank,  308  U.  S. 
371,  376-377  (1940)].  The  District  Court  assumed 
jurisdiction  for  the  evident  purpose  of  determining 
whether,  from  the  allegations  of  appellant's  Petition,  and 
from  the  record  as  a  whole  [R.  15],  its  jurisdiction 
existed.  Having  made  such  determination  adversely  to  ap- 
pellant, his  Petition  was  dismissed  for  failure  to  state  a 
claim  upon  which  relief  can  be  granted  [R.  16]. 2 

Since  the  order  of  the  Court  below  was  a  final  deci- 
sion, this  Court  has  jurisdiction  of  an  appeal  from  that 
decision  pursuant  to  28  U.  S.  C,  Section  1291.  How- 
ever, the  jurisdiction  of  this  Court  ends  if  it  finds  that  the 
District  Court  was  without  jurisdiction  of  the  subject 
matter  [United  States  v.  Corrick,  298  U.  S.  435,  440 
(1936)]. 

Statement  of  the  Case. 

On  May  3,  1955,  appellant  filed  in  the  court  below  a 
Petition  for  Declaratory  Judgment  and  for  Determina- 
tion of  United  States  Citzenship  [R.  3-9].  He  claimed 
jurisdiction  under  Section  360(a)  of  Public  Law  414 
(Immigration   and    Nationality   Act    of    1952) ;    Section 


2The  jurisdictional  concept  adopted  by  the  court  below  is  indicated 
by  its  language  in  Aguilera-Flores  v.  London,  125  Fed.  Supp.  55 
(S.  D.  Cal.,  1954)  at  page  57:  ".  .  .  Assuming  that  the 
defendant  is  correct  in  his  contention  that  a  deportation  order 
cannot  be  challenged  in  the  courts  except  in  a  habeas  corpus  pro- 
ceeding, that  determination  must  be  made  after  and  not  before  the 
court  has  assumed  jurisdiction  over  the  controversy.  If  the  court 
determines  that  deportation  orders  remain  immune  to  direct 
attack,  then  the  allegations  in  the  complaint  do  not  state  a  claim 
upon  which  relief  can  be  granted,  and  the  dismissal  would  be 
on  that  ground,  not  for  want  of  jurisdiction." 
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2201,  Title  28,  U.  S.  C.  A.;  and  Article  III  and  the 
Fourteenth  Amendment  to  the  Constitution  of  the  United 
States  [R.  3]. 

Appellees  moved  for  dismissal  pursuant  to  Rule  12(b) 
(1),  (2),  and  (6),  Federal  Rules  of  Civil  Procedure,  for 
lack  of  jurisdiction  over  the  subject  matter,  for  lack  of 
jurisdiction  over  the  person,  and  for  failure  to  state  a 
claim  upon  which  relief  can  be  granted  [R.  10-11].  At- 
tached to  this  motion  as  exhibits  were  an  affidavit  of  Al- 
bert Del  Geurcio,  Officer  in  Charge,  Immigration  and 
Naturalization  Service,  Los  Angeles,  California  [R.  12- 
14],  and  a  certified  record  of  the  Immigration  and  Natur- 
alization Service  relating  to  appellant  [Ex.  B].3  The 
allegations  of  appellant's  petition  and  the  exhibits  attached 
to  appellees'  motion  disclose  that  appellant  was  accorded 
a  hearing  in  exclusion  proceedings  by  a  Board  of  Special 
Inquiry  at  San  Ysidro,  California,  on  February  19,  1947; 
that  said  Board  determined  that  appellant  had  expatriated 
himself  as  a  citizen  of  the  United  States  under  the  provi- 
sions of  Section  401  (j)  of  the  Nationality  Act  of  1940, 
as  amended;  and  that  on  February  19,  1947,  appellant  was 
excluded  from  admission  to  the  United  States  as  an  alien 
[R.  6-7,  8,  12-13;  Ex.  B].  On  or  about  September  21, 
1951,  appellant  managed  to  reenter  the  United  States  and 
has  resided  here  ever  since  [R.  7]. 

Upon  the  record  thus  presented,  the  District  Court 
ordered  that  appellant's  Petition  for  Declaratory  Judg- 
ment and  for  Determination  of  United  States  citizenship 
be  dismissed  for  failure  to  state  a  claim  upon  which  relief 
can  be  granted  [R.  15-16]. 


3A  stipulation  was  approved  by  this  Court  that  Exhibit  "B" 
attached  to  Motion  to  Dismiss  might  be  considered  in  its  original 
form   [R.  19-20]. 


Questions  Presented. 

1.  Did  the  District  Court  have  jurisdiction  to  declare 
appellant  a  citizen  of  the  United  States  under  the  statu- 
tory or  constitutional  provisions  invoked  in  his  petition? 

2.  Did  -the  District  Court  have  jurisdiction  to  declare 
appellant  a  citizen  of  the  United  States  under  Section 
503  of  the  Nationality  Act  of  1940? 

3.  Is  that  portion  of  Section  360(a)  constitutional 
which  precludes  an  action  thereunder  where  the  issue 
of  one's  status  as  a  national  of  the  United  States  (a.) 
arose  by  reason  of  or  in  connection  with  any  exclusion 
proceedings  under  the  provisions  of  this  or  any  other  Act, 
or  (b)  is  in  issue  in  any  such  exclusion  proceedings? 

Statutes  Involved. 

Section  360(a)  of  the  Immigration  and  Nationality  Act 
of  1952,  66  Stat.  273,  8  U.  S.  C.  A.,  Section  1503(a), 
provides : 

"Sec.  360.  (a)  If  any  person  who  is  within  the 
United  States  claims  a  right  or  privilege  as  a  national 
of  the  United  States  and  is  denied  such  right  or 
privilege  by  any  department  or  independent  agency, 
or  official  thereof,  upon  the  ground  that  he  is  not 
a  national  of  the  United  States,  such  person  may 
institute  an  action  under  the  provisions  of  section 
2201  of  Title  28,  United  States  Code,  against  the 
head  of  such  department  or  independent  agency  for  a 
judgment  declaring  him  to  be  a  national  of  the  United 
States,  except  that  no  such  action  may  be  instituted 
in  any  case  if  the  issue  of  such  person's  status  as  a 
national  of  the  United  States  (1)  arose  by  reason  of, 
or  in  connection  with  any  exclusion  proceeding  under 
the  provisions  of  this  or  any  other  act,  or  (2)  is  in 
issue  in  any  such  exclusion  proceeding.  An  action 
under  this  subsection  may  be  instituted  only  within 
five  years  after  the  final  administrative  denial  of  such 
right  or  privilege  and  shall  be   filed  in  the  district 
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court  of  the  United  States  for  the  district  in  which 
such  person  resides  or  claims  a  residence,  and,  juris- 
diction over  such  officials  in  such  cases  is  hereby  con- 
ferred upon  those  courts." 

Section  503  of  the  Nationality  Act  of  1940,  54  Stat. 

1171,  8  U.  S.  C.  A.,  Section  903,  provides  in  pertinent 

part: 

"Sec.  503.  If  any  person  who  claims  a  right  or 
privilege  as  a  national  of  the  United  States  is  denied 
such  right  or  privilege  by  any  Department  or  agency, 
or  executive  official  thereof,  upon  the  ground  that 
he  is  not  a  national  of  the  United  States,  such  per- 
son, regardless  of  whether  he  is  within  the  United 
States  or  abroad,  may  institute  an  action  against  the 
head  of  such  Department  or  agency  in  the  District 
Court  of  the  United  States  for  the  District  of  Colum- 
bia or  in  the  district  court  of  the  United  States  for 
the  district  in  which  such  person  claims  a  permanent 
residence  for  a  judgment  declaring  him  to  be  a  na- 
tional of  the  United  States.    *    *    *." 

Section  405(a)  of  the  Immigration  and  Nationality  Act 
of  1952,  66  Stat.  280,  8  U.  S.  C.  A.,  note  following  Sec- 
tion 1101,  provides  in  pertinent  part: 

"Sec.  405.  (a)  Nothing  contained  in  this  Act, 
unless  otherwise  specifically  provided  therein,  shall 
be  construed  *  *  *  to  affect  any  prosecution, 
suit,  action,  or  proceedings,  civil  or  criminal,  brought, 
or  any  status,  condition,  right  in  process  of  acquisi- 
tion, act.  thing,  liability,  obligation,  or  matter,  civil 
or  criminal,  done  or  existing,  at  the  time  this  Act 
shall  take  effect :  but  as  to  all  such  prosecutions, 
suits,  actions,  proceedings,  statutes,  [sic]  conditions, 
rights,  acts,  things,  liabilities,  obligations,  or  matters 
the  statutes  or  parts  of  statutes  repealed  by  this 
Act  are,  unless  otherwise  specifically  provided  there- 
in, hereby  continued  in  force  and  effect.     *     *     *." 


ARGUMENT. 

I. 

Summary. 

The  District  Court  was  without  jurisdiction  to  declare 
appellant  a  citizen  of  the  United  States  under  any  of 
the  statutory  or  constitutional  provisions  set  forth  in  his 
petition.  Jurisdiction  could  not  be  based  upon  Section 
360(a)  of  the  Immigration  and  Nationality  Act  of  1952, 
because  the  issue  of  appellant's  status  as  a  national  of 
the  United  States  arose  by  reason  of  and  in  connection 
with  exclusion  proceedings.  Section  2201,  28  U.  S.  C.  A., 
did  not  confer  jurisdiction,  since  this  statute,  commonly 
referred  to  as  the  Federal  Declaratory  Judgment  Act, 
does  not  provide  an  independent  basis  for  federal  juris- 
diction. Article  III  and  the  Fourteenth  Amendment  of 
the  Constitution  do  not  provide  a  jurisdictional  foundation, 
because  only  the  Supreme  Court  derives  jurisdiction 
directly  from  the  Constitution. 

Nor  did  the  court  below  acquire  jurisdiction  under 
Section  503  of  the  Nationality  Act  of  1940.  Wong  Kay 
Suey  v.  Brownell,  227  F.  2d  41  (C.  A.  Dist.,  Col.,  1955), 
cert.  den.  24  L.  W.  3225,  which  holds  that  a  right  to  in- 
stitute an  action  under  Section  503  is  preserved  by  the 
savings  clause  of  the  1952  Act,  is  unsound  for  the  fol- 
lowing reasons:  (1)  the  savings  clause  did  not  preserve 
mere  procedural  remedies;  (2)  the  savings  clause  should 
not  be  applied  because  the  1952  Act  specifically  provides 
otherwise;  (3)  the  legislative  history  of  the  1952  Act 
suggests  that  Congress  intended  to  cut  off  the  right  to 
institute  an  action  under  Section  503. 

Section  360(a)  does  not  deny  appellant  due  process. 
It  does  not  deprive  him  of  his  "day  in  court,"  but  merely 
relegates   him   to  the  judicial   remedies,   such  as   habeas 
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corpus,  which  existed  before  the  Nationality  Act  of  1940. 
The  cases  upon  which  appellant  relies  are  distinguishable 
in  that  (1)  they  involved  habeas  corpus  proceedings  of 
which  the  court  unquestionably  acquired  jurisdiction,  and 
(2)  the  person  claiming  citizenship  was  resisting  either 
deportation  or  exclusion,  which  is  not  true  in  the  case  at 
bar. 

II. 

The  District  Court  Did  Not  Have  Jurisdiction  to  De- 
clare Appellant  a  Citizen  of  the  United  States 
Under  Any  of  the  Statutory  or  Constitutional 
Provisions  Invoked  in  His  Petition. 

Except  for  his  challenge  to  the  constitutionality  of  a 
portion  of  Section  360(a)  of  the  Immigration  and  Nation- 
ality Act  of  1952  (Br.  8-11),  Appellant,  in  his  Opening 
Brief,  apparently  abandons  his  claim  of  jurisdiction  under 
the  statutory  and  constitutional  provisions  set  forth  in 
his  petition  [R.  3].  The  reasons  for  this  implied  conces- 
sion will  be  briefly  discussed. 

The  District  Court  did  not  have  jurisdiction  under  Sec- 
tion 360(a),  since  the  issue  of  appellant's  status  as  a  na- 
tional of  the  United  States  arose  by  reason  of  and  in  con- 
nection with  exclusion  proceedings  [R.  12-13;  Ex.  B; 
Nevarez  v.  Brownell,  218  F.  2d  575  (C.  A.  5,  1955); 
Matsuo  v.  Dalles,  133  Fed.  Supp.  711,  715  (S.  D.,  Calif., 
1955);  Beltran  v.  Brownell,  121  Fed.  Supp.  835  (S.  D., 
Calif.,  1954);  Gonzalez-Gomes  v.  Brownell,  114  Fed. 
Supp.  660  (S.  D.  Calif.,  1953) ;  Vasquez  v.  Brownell,  113 
Fed.  Supp.  722  (W.  D.,  Tex.,  1953)  ;  Ng  Gwong  Dung  v. 
Brownell,  112  Fed.  Supp.  673,  674  (S.  D.,  N.  Y.,  1953)]. 

Section  2201,  28  U.  S.  C.  A.  did  not  confer  jurisdiction 
upon  the  court  below.  This  section,  commonly  referred 
to  as  the  Federal  Declaratory  Judgment  Act,  does  not 


provide  an  independent  basis  for  federal  jurisdiction,  but 
merely  enlarges  the  range  of  remedies  available  in  a  fed- 
eral court,  where  its  jurisdiction  is  otherwise  established. 
[Skelly  Oil  Co.  v.  Phillips  Co.,  339  U.  S.  667,  671  (1950)  ; 
Van  Buskirk  v.  Wilkinson,  216  F.  2d  735,  737  (C.  A.  9, 
1954) ;  Southern  Pacific  Co.  v.  McAdoo,  82  F.  2d  121 
(C.  A.  9,  1956).] 

Nor  did  the  District  Court  acquire  jurisdiction  under 
Article  III  or  the  Fourteenth  Amendment  of  the  Con- 
stitution of  the  United  States.  Only  the  Supreme  Court 
of  the  United  States  derives  jurisdiction  directly  from  the 
Constitution.  Other  federal  courts  have  only  such  juris- 
diction as  Congress  has  prescribed  [Lockerty  v.  Phillips, 
"319  U.  S.  182,  187  (1943);  Kline  v.  Burke  Construction 
Co.,  260  U.  S.  226,  233-234  (1922) ;  People  v.  Bruce,  129 
F.  2d  421,  423  (C.  C.  A.  9,  1942),  cert.  den.  317  U.  S. 
710]. 

III. 
The  District  Court  Did  Not  Have  Jurisdiction  to  De- 
clare  Appellant   a   Citizen   of  the   United   States 
Under  Section  503  of  the  Nationality  Act  of  1940. 

For  the  first  time  in  his  Opening  Brief,  appellant  seeks 
to  rely  upon  Section  503  of  the  Nationality  Act  of  1940 
as  a  jurisdictional  basis  for  his  petition.  He  cites  in  sup- 
port of  his  position  the  recent  case  of  Wong  Kay  Suey  v. 
Brownell,  227  F.  2d  41  (C.  A.  Dist.  Col.,  1955),  cert, 
den.  24  L.  W.  32254. 


4No  inference,  of  course,  can  be  drawn  from  the  denial  by  the 
Supreme  Court  of  certiorari  {Brown  v.  Allen,  344  U.  S.  443,  489- 
497  (1953)).  This  is  particularly  true  here  because  in  the  District 
of  Columbia,  where  the  Suey  case  arose,  it  was  possible  to  institute 
an  action  for  declaration  of  nationality  even  before  a  specific 
statute  was  enacted  for  that  purpose  (Perkins  v.  Elg,  307  U.  S. 
325  (1939);  Matsuo  v.  Dulles,  133  Fed.  Supp.  711,  713  (S.  D. 
Cal.,  1955)). 
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In  Suey  the  Court  of  Appeals  for  the  District  of  Colum- 
bia held  that  where  one  claiming  citizenship  was  excluded 
from  admission  to  the  United  States  prior  to  the  repeal 
of  Section  503  of  the  Nationality  Act  of  1940,5  he  ac- 
quired a  right  to  have  his  citizenship  judicially  determined 
under  the  latter  statute;  and  that  this  right  was  preserved 
by  the  savings  clause  contained  in  the  Immigration  and 
Nationality  Act  of  1952,6  so  as  to  enable  him  to  institute 
an  action  under  Section  503  for  declaration  of  nationality 
after  the  effective  date  of  the  1952  Act.  Appellees  sub- 
mit that  the  Suey  decision  should  not  be  accepted  for 
the  reasons  which  follow.7 

(a)  Procedural    Remedies    Were    Not    Preserved    by    the 
Savings  Clause. 

Even  if  it  be  assumed  that  by  reason  of  his  exclusion 
during  1947  appellant  acquired  a  "right"  to  institute  an 
action  under  Section  503,  such  right  was  solely  precedural 
in  nature,  and  as  such,  was  not  preserved  by  the  savings 


5Section  503  was  repealed  by  Section  403(a)  (42)  of  the  Immigra- 
tion and  Nationality  Act  of  1952,  66  Stat.  280,  effective  December 
24,  1952  (See,  Sec.  407  of  the  Immigration  and  Nationality  Act, 
66  Stat.  281). 

6Section  405(a)  of  the  Immigration  and  Nationality  Act,  66 
Stat.  280,  8  U.  S.  C.  A.,  note  following  Section  1101. 

7An  acceptance  of  the  Suey  decision  could  have  far-reaching  im- 
plications. The  State  Department  has  advised  that  during  the  five 
years  from  1948  to  1952,  37,518  certificates  of  loss  of  nationality 
were  approved  pursuant  to  Section  501  of  the  Nationality  Act 
of  1940,  54  Stat.  1137,  8  U.  S.  C.  A.,  Section  901.  Under  the 
doctrine  enunciated  in  Suey,  the  door  is  now  open  to  all  those 
citizenship  claimants  (not  resident  in  this  country)  who  have  not 
previously  done  so  to  institute  suits  for  declaratory  judgment 
under  former  Section  503.  In  addition,  persons  abroad  claiming 
nationality  as  the  foreign  born  children  of  American  parents, 
who  were  denied  travel  documents  before  December  24,  1952  could 
institute  such  actions.  While  the  exact  number  of  the  latter  type 
of  cases  is  not  known,  it  is  believed  to  be  considerable. 
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clause  of  the  1952  Act.  Of  course,  actions  actually  insti- 
tuted before  December  24,  1952,  when  Section  503  was 
repealed,  do  come  within  the  savings  clause.8  However, 
since  appellant  did  not  file  suit  before  the  latter  date, 
the  savings  clause  did  not  authorize  him  to  do  so  on 
May  3,  1955,  when  the  present  action  was  commenced 
[R.  9].  General  phrases  contained  in  the  savings  clause, 
such  as  "right  in  process  of  acquisition"  and  "liability" 
refer  to  substantive  rights  and  liabilities,  and  do  not  pre- 
serve a  right  to  institute  an  action  under  Section  503, 
which  was  merely  a  procedural  remedy. 

The  Suey  decision  ignores  entirely  the  distinction  be- 
tween the  effect  of  a  general  savings  clause  upon  statutes, 
such  as  Section  503,  which  create  mere  procedural  "rights" 
or  remedies,  and  its  effect  upon  statutes  which  create 
substantive  rights  and  liabilities.  The  latter  type  of  stat- 
ute is  preserved  by  a  general  savings  clause,  while  the 
former  is  not.  [Bridges  v.  United  States,  346  U.  S.  209, 
224-227  (1953);  De  La  Rama  S.S.  Co.  v.  United  States, 
344  U.  S.  386  (1952) ;  Hallowell  v.  Commons,  239  U.  S. 
506  (1916);  Aure  v.  United  States,  225  F.  2d  88,  90 
(C.  A.  9,  1955);  United  States  v.  Obermeir,  186  F.  2d 
243,  250-256  (C.  A.  2,  1952),  cert.  den.  340  U.  S.  951; 
Matsuo  v.  Dulles,  121  Fed.  Supp.  711  (S.  D.,  Calif., 
1954).] 

In  Aure  v.  United  States,  supra,  this  Court  was  con- 
fronted with  the  issue  of  whether  a  right  to  naturalization 


8For  this  reason  the  decisions  of  this  Court  in  Fujii  v.  Dulles, 
224  F.  2d  906,  and  Suda  v.  Dulles,  224  F.  2d  908,  are  not  in 
point  on  the  issue  here  involved.  There,  the  actions  had  been 
commenced  before  the  effective  date  of  the  1952  Act,  the  issue 
being  whether  there  had  been  a  sufficient  denial  of  a  right  of  citi- 
zenship to  warrant  the  institution  of  such  action  before  December 
24,   1952. 
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existing  under  the  1940  Act  was  preserved  by  the  savings 
clause  of  the  1952  Act,  so  as  to  enable  such  right  to  be 
exercised  after  the  effective  date  of  the  latter  statute. 
Following  a  careful  analysis  of  the  recent  decision  of  the 
Supreme  Court  in  United  States  v.  Menasche,  348  U.  S. 
528  (1955),  this  Court,  speaking  through  Judge  Byrne, 
observed  (p.  90)  : 

".  .  .  The  real  test  is  whether  the  Wight'  which 
the  alien  seeks  to  have  preserved  by  the  savings  clause 
is  a  substantive  right,  and  in  this  regard  we  are  mind- 
ful of  the  distinction  between  substantive  rights  and 
procedural  remedies.     .    .    ."     (Emphasis  added.) 

In  Matsuo  v.  Dulles,  supra,  Judge  Byrne  had  occasion 
to  apply  this  test  to  the  precise  question  here  involved. 
After  an  exhaustive  review  of  the  authorities,  he  con- 
cluded that  Section  503  created  merely  a  procedural 
remedy  which  was  not  preserved  by  Section  405(a). 

To  the  same  effect: 

Ng  Gwong  Dung  v.  Brownell,  112  Fed.  Supp.  673, 
674  (S.  D.  N.  Y.,  1953); 

Avina  v.  Brownell,  112  Fed.  Supp.  15,  19-20  (S.  D. 
Texas,   1952). 

Section  503  should  be  distinguished  from  those  statutes 
in  which  substantive  rights  are  fused  with  procedural 
remedies.  Thus,  in  De  La  Rama  S.S.  Co.  v.  United 
States,  supra,  where  a  war  risk  policy  had  been  issued 
under  the  War  Risk  Insurance  Act  of  1940,  as  amended, 
which  statute  authorized  suit  on  the  policy  in  a  Federal 
District  Court;  the  substantive  right  to  recover  on  the 
policy  and  the  forum  in  which  suit  was  to  be  brought 
were  deemed  "fused  components  of  the  expression  of  a 
policy."  In  holding  that  a  general  savings  clause  preserved 
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a  right  to  maintain  suit  in  the  District  Court,  however,  the 
Supreme  Court  was  careful  to  recognize  the  following 
distinction  (p.  390)  : 

"The  Government  rightly  points  to  the  difference 
between  the  repeal  of  statutes  solely  jurisdictional  in 
their  scope  and  the  repeal  of  statutes  which  create 
rights  and  also  prescribe  hozv  the  rights  are  to  be 
vindicated.  In  the  latter  statutes,  'substantive'  and 
'procedural'  are  not  disparate  categories;  they  are 
fused  components  of  the  expression  of  a  policy. 
When  the  very  purpose  of  Congress  is  to  take  away 
jurisdiction,  of  course  it  does  not  survive,  even  as 
to  pending  suits,  unless  expressly  reserved.  Ex  parte 
McCardle,  7  Wall.  506,  is  the  historic  illustration 
of  such  a  withdrawal  of  jurisdiction,  of  which  less 
famous  but  equally  clear  examples  are  Hallowell  v. 
Commons,  239  U.  S.  506,  and  Bruner  v.  United 
States,  343  U.  S.  112.  //  the  aim  is  to  destroy  a 
tribunal  or  to  take  away  cases  from  it,  there  is  no 
basis  for  finding  saving  exceptions  unless  they  are 
made  explicit.     *     *     *"     (Emphasis  added.) 

Section  503  of  the  Nationality  Act  of  1940  was  "solely 
jurisdictional"  in  its  scope.  It  did  not  provide  a  means  of 
acquiring  nationality,9  but  a  forum  for  determining  its 
existence.  A  judgment  under  Section  503  does  not  confer 
nationality,  nor  does  it  take  nationality  away,  but  merely 
adjudicates  an  already  existing  status  [See,  Acheson  v. 
Fujiko  Furusho,  212  F.  2d  284,  292,  296  (C.  A.  9,  1954)]. 
Appellant  lost  his  nationality,  if  at  all,  at  the  time  of  his 
expatriating  act  [  United  States  ex  rel.  Lapides  v.  Watkins, 
165  F.  2d  1017  (C.  A.  2,  1948)]. 


^United  States  v.  Menaschc,  348  U.  S.  528  (1955)  and  Bertoldi 
v.  McGrath,  178  F.  2d  977  (C.  A.  Dist.  Col.,  1949)  afford 
examples  of  a  general  savings  clause  being  applied  to  preserve 
a  substantive  right  of  citizenship  in  the  process  of  being  acquired 
under  prior  law. 
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(b)  The  Savings  Clause  Should  Not  Be  Applied  Because  the 
1952    Act    Specifically    Provides    Otherwise. 

Moreover,  the  savings  clause  itself  provides  that  it 
shall  apply  "unless  otherwise  specifically  provided."  See 
Shomberg  v.  United  States,  348  U.  S.  540.  Section  360 
(a)  is  a  section  otherwise  specifically  providing  for  retro- 
active effect;  it  states  that  a  declaratory  judgment  action 
shall  not  lie  if  the  issue  of  citizenship"  (1)  arose  [in  an] 
exclusion  proceeding  under  the  provisions  of  this  or  any 
other  act,  or  (2)  is  in  issue  in  any  such  exclusion  pro- 
ceeding." (Emphasis  added.)  The  use  of  the  past  tense 
"arose"  in  a  statute  which  otherwise  uses  the  present  tense 
is  itself  a  strong  indication  that  Congress  intended  past 
exclusion  proceedings  to  be  governed  by  the  present  pro- 
cedure. And  this  conclusion  is  fortified  by  the  phrase 
"of  this  or  any  other  act."  The  1952  Act,  which  is  a 
comprehensive  codification  of  the  laws  on  immigration  and 
nationality,  is  the  statute  under  which  all  exclusions  after 
December  24,  1952,  would  be  enforced.  "Any  other  act," 
referred  to  in  Section  360(a),  must  relate  to  past  exclu- 
sions under  past  acts. 

The  Suey  decision  recognized  that  the  language  of  Sec- 
tion 360(a)  "might  perhaps  seem  to  bring  the  case  within 
the  words  'otherwise  specifically  provided'  "  to  take  that 
section  out  of  the  general  savings  clause  (227  F.  2d 
at  p.  43),  but  thought  the  language  did  not  have  the 
same  degree  of  specificity  as  other  sections  which  have 
been  construed  to  render  the  savings  clause  inoperative. 
In  the  1952  Act,  however,  Congress  did  not  use  any  one 
set  formula  to  show  that  the  savings  clause  was  not  to 
apply.     The  language  of  Section  241(d),  referred  to  in 


—14— 

Suey  as  a  specific  section,10  is  quite  different  from  the 
language  of  Section  313(a),  also  thought  by  the  court 
below  to  have  the  degree  of  specificity  rendering  the  gen- 
eral savings  clause  inapplicable.11  For  the  reasons  set 
forth  immediately  above,  we  think  that  the  language  of 
Section  360(a),  although  employing  a  different  set  of 
words,  clearly  conveys  the  idea  that  the  procedure  in 
Section  360(a)  is  to  apply  to  a  past  exclusion  which 
"arose"  under  an  act  "other"  than  the  1952  Act,  *.  e., 
under  prior  acts.  Particularly  is  this  true  since,  as  we 
have  already  pointed  out,  an  uninstituted  action  would  not 
fall  within  the  normal  meaning  of  the  terms  used  in  Sec- 
tion 405(a),  and  also  because  a  change  in  remedy  is  gen- 
erally construed  as  being  immediately  applicable.  (See 
Ex  parte  Collett,  337  U.  S.  55,  71;  Bruner  v.  United 
States,  343  U.  S.  112,  116-117.) 

(c)  The  Legislative  History  of  the  1952  Act  Supports  Appel- 
lees'   Position. 

The  legislative  history  of  the  1952  Act  suggests  that 
Congress  intended  to  cut  off  the  right  to  bring  a  declara- 
tory judgment  action  under   former   Section   503.     One 


10Section  241(d).  66  Stat,  at  208.  8  U.  S.  C.  1251(d),  held 
to  render  the  savings  clause  inapplicable  to  save  a  prior  status  of 
non-deportability  (Gagliano  v.  Nabers,  222  F.  2d  958  (C.  A.  5), 
certiorari  denied,  350  U.  S.  902;  see  also  Marccllo  v.  Bond,  349 
U.  S.  302),  reads  in  pertinent  part  that  the  "provisions  of  this 
section  shall  be  applicable  to  all  aliens  belonging  to  any  of  the 
classes  enumerated  in  subsection  (a),  notwithstanding  *  * 
that  the  facts,  by  reason  of  which  any  such  alien  belongs  to  any 
of  the  classes  enumerated  in  subsection  (a),  occurred  prior  to  the 
date  of  enactment  of  this  Act." 

"That  section,  66  Stat,  at  240,  8  U.  S.  C.  1424(a),  relating 
to  naturalization,  like  the  section  construed  in  Shomberg  v.  United 
States,  348  U.  S.  540,  begins,  "Notwithstanding  the  provisions  of 
Section  405(b)."  It  does  not  refer  to  the  general  savings  clause 
in  Section  405(a). 
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of  the  problems  which  had  arisen  under  Section  503  had 
been  the  number  of  cases  where  persons  had  employed 
this  statute  solely  for  the  purpose  of  gaining  entry  into 
the  United  States.  In  the  broad  study  of  the  working  of 
the  existing  immigration  and  nationality  laws  represented 
by  Senate  Report  1515,  81st  Cong.,  2d  Sess.,  the  follow- 
ing observation  is  made  (p.  777)  : 

"In  spite  of  the  definite  restrictions  on  the  use  and 
application  of  section  503  to  bona  fide  cases,  the 
subcommittee  finds  that  the  section  has  been  subject 
to  broad  interpretation,  and  that  it  has  been  used,  in 
a  considerable  number  of  cases,  to  gain  entry  into 
the  United  States  where  no  such  right  existed." 

The  hearings  on  the  McCarran- Walter  bill  (which  became 
the  1952  Act)  indicate  concern  with  "the  fraud  and  the 
derivative  citizenship  cases,"  and  with  the  fact  that  aliens 
not  entitled  to  admission  were  gaining  physical  entry 
into  the  United  States  and  disappearing  into  the  general 
population.  Joint  Hearings  before  the  Subcommittees  of 
the  Committees  on  the  Judiciary,  82nd  Cong.,  1st  Sess.  on 
S.  716,  H.  R.  2379,  and  H.  R.  2816,  p.  443;  see  also  pp. 
108-109.  The  enactment  of  present  Section  360,  instead 
of  the  alternative  suggestion  that  the  pattern  of  former 
Section  503  be  continued,12  thus  represents  a  clear  Con- 
gressional decision  to  curtail  the  scope  of  declaratory 
judgment  review.  Since  Congress  used  no  words  show- 
ing a  purpose  to  have  the  former  remedy  apply,  but,  on 
the  contrary,  employed  phraseology  which,  as  the  Suey 
decision  itself  recognized,  can  reasonably  be  read  to  mean 


12The  revisions  of  procedure  originated  in  the  Senate  bill.  The 
House  bill  continued  the  provisions  of  former  Section  503.  See 
S.  Rep.  1137,  82nd  Cong.,  2d  Sess.,  p.  50;  H.  Rep.  1365,  82nd 
Cong.,  2d  Sess.,  p.  87.  The  Senate  formulation  ultimately  pre- 
vailed. 
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that  the  procedure  established  by  the  new  Section  360(a) 
should  be  applicable  to  all  exclusions,  past  or  present, 
where  judicial  review  had  not  been  sought  by  December 
24,  1952,  the  holding  in  Suey  that  the  remedy  of  former 
Section  503  survives  the  repeal  of  that  provision  is  un- 
sound. 

IV. 

Section   360(a)    of  the   Immigration   and   Nationality 

Act  of  1952  Is  Constitutional. 

Appellant  urges  as  unconstitutional  that  portion  of  Sec- 
tion 360(a)  which  precludes  an  action  thereunder  "if  the 
issue  of  such  person's  status  as  a  national  of  the  United 
States  (1)  arose  by  reason  of,  or  in  connection  with  any 
exclusion  proceeding  under  the  provisions  of  this  chapter 
or  any  other  act,  or  (2)  is  in  issue  in  any  such  exclusion 
proceeding."  (Br.  8.)  He  contends  that  this  provision 
denies  him  due  process  because  it  leaves  "the  final  deter- 
mination of  a  constitutional  guarantee  of  citizenship  to 
a  purely  ministerial  or  administrative  board  or  official." 
(Br.  8.) 

Appellant's  position  is  untenable.  Section  360(a)  does 
not  deprive  appellant  of  citizenship  without  the  sanction 
afforded  by  judicial  proceedings,  but  merely  relegates  him 
to  those  judicial  remedies,  such  as  habeas  corpus,  which 
existed  prior  to  the  Nationality  Act  of  1940.  The  fallacy 
of  appellant's  argument  was  exposed  in  Gonzalez-Gomez 
v.  Brownell,  114  Fed.  Supp.  660  (S.  D.,  Calif.,  1953), 
where  Judge  Byrne  declared  (p.  661)  : 

"*  *  *  The  statute  does  not  deprive  any  citizen 
of  his  day  in  court.  It  merely  limits  relief  under 
this  particular  statute  to  specified  situations,  and 
those  who  do  not  fall  within  the  provisions  of  the 
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statute  are  left  to  the  remedies,  such  as  habeas  carpus, 
which  existed  prior  to  its  enactment."  (Emphasis 
of  the  Court.) 

Congress,  in  the  Immigration  and  Nationality  Act  of 
1952  merely  set  up  different  procedures  for  determining 
the  citizenship  claim  of  one  who  has  been  excluded  from 
the  United  States.  Sections  360(b)  and  (c)  of  the  Im- 
migration and  Nationality  Act  of  1952,  66  Stat.  273,  274, 
8  U.  S.  C.  A.,  Sections  1503  (b)  and  (c),  provide  for 
the  issuance  of  a  certificate  of  identity  to  such  person  for 
admission  to  the  United  States,  a  final  determination  by 
the  Attorney  General  of  his  claim  to  citizenship,  and  a  re- 
view of  an  adverse  decision  by  the  Attorney  General  "in 
habeas  corpus  proceedings  and  not  otherwise."13  There 
is  no  vested  right  in  procedure  which  makes  it  consti- 
tionally  immune  to  change  by  Congress  [Barber  v.  Van- 
ish, 196  F.  2d  53,  54,  footnote  1  (C.  A.  9,  1952),  and 
cases  cited  therein:  Avina  v.  Brozvnell,  112  Fed.  Supp.  15, 
19-20  (S.  D.  Tex.,  1953)].  And  habeas  corpus  proceed- 
ings are  sufficient  to  meet  the  demands  of  due  process,  for 
even  in  these  proceedings,  appellant,  if  he  meets  the  neces- 
sary criteria,  may  be  entitled  to  a  trial  de  novo  on  his 
claim  of  citizenship  [Ng  Fung  Ho  v.  White,  259  U.  S. 
276  (1922) ;  Carmichael  v.  Delaney,  170  F.  2d  239  (C.  A. 
9,  1948)]. 

The  cases  relied  upon  by  appellant  are  distinguishable 
upon  at  least  two  bases.  In  the  first  place,  each  of  those 
proceedings  was  in  habeas  corpus,  of  which  the  court 
unquestionably  acquired  a  general  jurisdiction.     Secondly, 


13These  administrative  remedies  must  be  exhausted  before  re- 
sort may  be  had  to  the  courts  [See,  Garcia  v.  Bel  Guercio,  227  F. 
2d  327 '(C.  A.  9,  1955);  Ramos-Rivera  v.  Del  Guercio,  227  F. 
2d  406  (C.  A.  9,  1955)]. 
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in  each  of  the  cases,  the  person  claiming  citizenship  was 
resisting  affirmative  governmental  action,  either  deporta- 
tion or  exclusion. 

In  the  instant  case,  however,  appellant  is  resisting 
neither  deportation  nor  exclusion.  While  it  is  true  that 
appellant  was  excluded  from  admission  into  the  United 
States  during  1947,  Paragraph  XII  of  his  petition  makes 
it  clear  that,  after  having  been  excluded,  appellant  on  or 
about  September  21,  1951,  managed  to  reenter  the  United 
States  "and  ever  since  said  time  has  lived  and  resided  in 
the  United  States  and  now  resides  at  Gardena,  Los 
Angeles  County,  California.  .  .  ."  [R.  7.]  Appellant 
does  not  allege  that  since  his  1951  reentry  the  appellees 
have  instituted  deportation  proceedings  against  him  or 
in  any  other  way  denied  his  claimed  rights  as  a  national; 
and  the  affidavit  of  Albert  Del  Guercio  shows  that  no 
further  proceedings  have  been  taken  against  appellant 
since  that  date.14  If  and  when  deportation  proceedings 
are  instituted  against  appellant,  he  may  then  be  able 
to  bring  himself  within  the  purview  of  the  cases  he  cites 
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14Conceivably,  the  appellees,  mindful  of  the  burden  of  proof 
prescribed  in  cases  of  this  kind  by  Gonzales  v.  London,  350  U.  S. 
920  (1955),  may  conclude  that  appellant  was  not  expatriated,  and 
take  no   further  action   against   him. 

15The  adjudication  of  alleged  constitutional  rights  in  a  declaratory 
judgment  action  is  not  to  be  encouraged.  (Fletes-Mora  v.  Browncll, 
No.  14,454  (C.  A.  9,  Dec.  9,  1955— not  yet  reported)  ....  F.  2d  ) 
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Conclusion. 

Wherefore,  for  the  reasons  set  forth  above,  it  is  re- 
spectfully submitted  that  the  order  of  the  District  Court, 
dismissing  appellant's  Petition  for  Declaratory  Judgment 
and  for  Determination  of  United  States  Citizenship,  should 
be  affirmed. 

Respectfully  submitted, 

Laugh lin  E.  Waters, 
United  States  Attorney, 

Max  F.  Deutz, 

Assistant   U.  S.  Attorney 
Chief  of  Civil  Division, 

James  R.  Dooley, 

Assistant  U.  S.  Attorney, 

Attorneys  for  Appellees. 
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In  the  District  Court  of  the  United  States,  Southern 
District  of  California,  Northern  Division 

No.  1221  ND 

(MISS)  PANCHO  BARNES,  aA/a  FLORENCE 
LOWE  BARNES, 

Plaintiff, 
vs. 

UNITED  STATES  OF  AMERICA, 

Defendant. 

AMENDED  COMPLAINT  FOR  DAMAGES 

Plaintiff  alleges: 

I. 
This  action  arises  under  Title  28,  United  States 
Code,  section  1346   (b),  as  hereinafter  more  fully 
appears. 

II. 
Plaintiff  resides  in  the  County  of  Kern,  state  of 
California,  in  the  Southern  District  of  California, 
Northern  Division. 

III. 
The  tort   claim  for  which  plaintiff   sues   arises 
from  acts  which  occurred  at  Kern  County,  state  of 
California,  in  the  Southern  District  of  California, 
Northern  Division. 

IV. 
On  December  7,  1941,  the  plaintiff's  airport  was 
closed  [2*]  by  order  of  the  United  States  Govern- 

*Page  numbering  appearing  at  foot  of  page  of  original  Certified 
Transcript  of  Record. 
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ment.  Said  airport  was  used  by  the  Government. 
After  the  other  airports  were  opened  in  1943,  plain- 
tiff's airport  was  kept  closed.  After  the  West  Coast 
Defense  Command  approved  the  opening  of  plain- 
tiff's airport,  an  order  came  through  from  Wash- 
ington to  keep  plaintiff's  field  closed.  Plaintiff 
succeeded  through  drastic  action  in  the  opening  of 
her  airport  in  October,  1945.  However  the  Air 
Corps  and  later  the  Air  Force  used  every  means 
to  hamper  the  plaintiff's  business  and  have  suc- 
ceeded in  keeping  her  business  from  attaining  a 
fraction  of  its  natural  growth  and  used  drastic 
and  illegal  means  so  to  do.  Continuously  without 
cessation  the  Air  Force  and/or  their  agents  have 
harassed  the  plaintiff  and  have  tried  and  have  ulti- 
mately succeeded  in  gaining  illegal  control  of  her 
property  and  have  violated  her  Constitutional  rights 
under  the  V  Amendment.  There  has  been  a  con- 
tinuous tort  committed  against  the  plaintiff  result- 
ing in  a  partial  taking  or  inverse  condemnation  of 
plaintiff's  property  and  damage  to  her  business. 
This  complaint  is  not  to  be  confused  with  the  actual 
and  illegal  condemnation  suit  filed  by  the  govern- 
ment but  is  for  damages  in  addition  to  any  dam- 
ages arising  from  said  condemnation  suit  and  the 
price  of  the  property  involved  should  the  plaintiff 
consent  to  eventually  settle  amicably  with  the 
United  States  Government  on  the  condemnation 
suit  and  damages  accrued  therefrom. 

V. 

At  all  times  mentioned  herein  plaintiff  was  the 
owner  and  operator  of  the  Rancho  Oro  Verde  in 
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Kern  County,  California,  consisting  of  a  guest 
ranch,  hotel,  restaurant,  bar,  dance  hall,  rodeo 
grounds,  swimming  pool,  race  track,  hog,  cattle  and 
horse  business  and  airport  business. 

VI. 

As  the  proximate  result  of  the  said  continuous 
tort  and  inverse  condemnation  the  plaintiff  has 
been  damaged  in  the  amount  of  [3]  One  Million 
Five  Hundred  Thousand  ($1,500,000.00)  Dollars. 

Wherefore,  plaintiff  prays  judgment  against  de- 
fendant for  One  Million  Five  Hundred  Thousand 
($1,500,000.00)  Dollars,  for  costs  of  suit,  and  for 
such  other  and  further  relief  as  to  the  court  may 
seem  proper. 

/s/  PANCHO  BARNES, 

Plaintiff  In  Pro.  Per. 

Affidavit  of  Service  by  Mail  attached. 
[Endorsed] :     Filed  Feb.  28,  1955.  [4] 


[Title  of  District  Court  and  Cause.] 

NOTICE  OF  MOTION  TO  DISMISS  AND 
MOTION  TO  DISMISS 

Notice  of  Motion  to  Dismiss 

Please  Take  Notice  that  on  the  4th  day  of  April, 
1955,  at  10  o'clock  a.m.,  or  as  soon  thereafter  as 
counsel  may  be  heard,  the  undersigned  will  move 
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this  Court,  in  the  United  States  Courtroom,  United 
States  Post  Office  and  Courthouse,  Fresno,  Califor- 
nia, for  an  order  to  dismiss  this  action. 

Dated  this  14th  day  of  March,  1955. 

LAUGHLIN  E.  WATERS, 

United  States  Attorney; 

MAX  F.  DEUTZ, 

Assistant  U.  S.  Attorney, 
Chief  of  Civil  Division; 

MARVIN  ZINMAN, 

Assistant  U.  S.  Attorney; 

/s/  MARVIN  ZINMAN, 

Assistant  U.  S.  Attorney, 
Attorneys  for  Defendant. 

Motion  to  Dismiss 
The  defendant  moves  the  Court  as  follows : 

(1)  To  dismiss  the  Amended  Complaint  on  the 
ground  that  this  Court  is  without  jurisdiction  over 
the  person  of  the  defendant. 

(2)  To  dismiss  the  Amended  Complaint  on  the 
ground  that  this  Court  is  without  jurisdiction  over 
the  causes  of  action  alleged  in  said  Amended  Com- 
plaint. 

(3)  To  dismiss  the  Amended  Complaint  on  the 
ground  that  it  fails  to  state  a  claim  against  the  [8] 
defendant  upon  which  relief  may  be  granted. 
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Dated  this  14th  day  of  March,  1955. 

LAUGHLIN  E.  WATERS, 

United  States  Attorney; 

MAX  F.  DEUTZ, 

Assistant  U.  S.  Attorney, 
Chief  of  Civil  Division; 

MARVIN  ZINMAN, 

Assistant  U.  S.  Attorney ; 

/s/  MARVIN  ZINMAN, 

Assistant  U.  S.  Attorney, 

Attorneys  for  Defendant. 

Affidavit  of  Service  by  Mail  attached. 
[Endorsed] :     Filed  March  15,  1955.  [9] 


United  States  District  Court,  Southern  District  of 
California,  Northern  Division 

No.  1221  ND 

(MISS)   PANCHO  BARNES,  aka  FLORENCE 
LOWE  BARNES, 

Plaintiff, 

vs. 

UNITED  STATES  OF  AMERICA, 

Defendant. 

ORDER  RESETTING  MOTION 
Good  cause  appearing,  It  Is  Hereby  Ordered  that 
The  motion  of  the  defendant  filed  on  March  15, 
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1955,  to  dismiss  the  Complaint  in  the  above-entitled 
action  heretofore  noticed  by  the  moving  party  for 
hearing  for  the  4th  day  of  April,  1955,  at  10  o'clock 
a.m.  be,  and  the  same  is  hereby  reset  for  hearing  by 
the  above-entitled  court  for  the  hour  of  10  o'clock 
a.m.  Friday,  April  1,  1955,  at  the  courtroom  of  the 
United  States  District  Court  of  the  Northern  Divi- 
sion, Southern  District  of  California  at  Fresno, 
California. 

Dated:     March  23,  1955. 

/s/  LEON  R.  YANKWICH, 

Chief  IT.  S.  District  Judge. 

Copies  received. 

[Endorsed] :     Filed  March  23,  1955.  [13] 


[Title  of  District  Court  and  Cause.] 

AFFIDAVIT  OF  BIAS  AND  PREJUDICE 
DISQUALIFYING  JUDGE 

United  States  of  America, 
County  of  Los  Angeles, 
State  of  California — ss. 

Pancho  Barnes,  being  duly  sworn,  deposes  and  says : 

1.  I  am  the  plaintiff  in  the  above-entitled  cause. 

2.  I  did  not  file  this  or  any  affidavit  of  prejudice 
ten  days  prior  to  the  opening  of  this  term  at  which 
the  defendant's  motion  to  dismiss  is  to  be  heard  for 
the  reason  that  the  first  knowledge  I  had  that  the 
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Honorable  Leon  R.  Yankwich  would  hear  the  mat- 
ter in  Fresno  on  April  1,  1955,  was  on  March  29, 
1955. 

3.  That  the  Honorable  Leon  R.  Yankwich,  be- 
fore whom  this  motion  to  dismiss  is  to  be  heard,  has 
a  personal  bias  and  prejudice  against  me,  and  that 
the  facts  and  reasons  for  such  belief  are  as  follows : 

Chief  Judge  Yankwich  first  showed  bias  and 
prejudice  by  going  all  the  way  to  Fresno  and  plac- 
ing himself  on  a  case  that  was  [14]  in  the  process 
of  being  heard  by  the  Honorable  Campbell  Beau- 
mont. That  Judge  Yankwich  made  numerous  re- 
marks in  that  case  in  which  affiant  was  a  defendant, 
which  were  intended  to  and/or  did  intimidate  and 
influence  Judge  Beaumont  against  this  affiant.  That 
Judge  Yankwich  showed  prejudice  in  the  same  case 
by  paying  attention  to  citations  made  by  the  United 
States  Attorney  but  when  the  affiant  attempted  to 
cite  a  case  very  much  in  point  he  said  "I  am  not 
interested  in  what  the  Judge  there  did.  I  am  inter- 
ested in  this  particular  case."  Judge  Yankwich 
showed  prejudice  by  not  allowing  this  affiant  to 
finish  her  argument  before  him.  At  the  time,  affiant 
remarked  that  she  thought  that  Judge  Yankwich 
had  already  made  up  his  mind,  probably  before  the 
case  started,  to  issue  an  injunction  against  her.  He 
refused  to  let  her  make  any  further  argument  and 
threatened  to  send  her  to  jail  for  contempt  of  court. 
This  affiant  feels  that  Judge  Yankwich  was  influ- 
enced against  her  and  is  prejudiced  against  her. 
Judge  Yankwich  has  shown  further  prejudice  by 
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refusing  to  see  this  affiant  at  any  time  in  his  cham- 
bers on  routine  ex  parte  matters.  That  he  further 
refused  to  see  her  in  his  chambers  even  in  confer- 
ence with  Assistant  United  States  Attorney  Max 
F.  Deutz,  who  is  opposing  counsel  in  the  above- 
entitled  matter,  and  who  also  desired  a  conference. 
That  Judge  Yankwich  talked  with  Attorney  Deutz 
while  he  was  with  this  affiant  on  the  telephone  but 
refused  to  talk  with  affiant.  This  affiant  is  informed 
and  believes  and  therefore  alleges  that  Judge  Yank- 
wich would  be  knowingly  and  with  further  preju- 
dice placing  this  affiant  in  jeopardy  by  insisting  on 
hearing  any  case  of  hers  as  he  threatened  her  with 
jail  for  contempt  when  she  did  not  in  fact  or  in 
any  way  show  or  intend  any  contempt.  Judge  Yank- 
wich's  subsequent  actions  and  attitude  has  done 
nothing  to  reassure  the  affiant  and  said  affiant  be- 
lieves that  Judge  Yankwich  is  so  prejudiced  against 
her  that  any  decision  that  he  might  make  would 
be  biased.  The  Honorable  Peirson  M.  Hall  has  al- 
ready heard  portions  of  this  case.  Before  Judge1 
Yankwich  usurps  jurisdiction  [15]  in  this  case  as 
he  did  in  the  other  for  the  sole  purpose  of  wreaking 
his  bias  and  prejudice  on  this  affiant,  affiant  would 
stipulate  to  have  the  cause  heard  in  Los  Angeles 
for  the  convenience  of  the  Judge  who  already  has 
jurisdiction  of  the  mattei'. 

Dated:     March  29,  1955. 

/s/  PANCHO  BARNES, 
Plaintiff. 
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Subscribed  and  sworn  to  before  me  this  29th  day 
of  March,  1955. 

[Seal]        /s/  JOAN  H.  MARTIN, 
Notary  Public  in  and  for  the  County  of  Los  An- 
geles, State  of  California. 

Certificate  Supporting  Affidavit 

I  herby  certify  that  I  am  appearing  in  propria 
persona  in  the  above-entitled  cause,  and  that  the 
above  affidavit  is  made  in  good  faith. 

/s/  PANCHO  BARNES, 

Plaintiff  in  Pro.  Per. 

Copy  received. 

[Endorsed] :     Filed  March  30,  1955.  [16] 


[Title  of  District  Court  and  Cause.] 

ORDER  RE:  DISQUALIFICATION 
OF  JUDGE 

An  Affidavit  of  Bias  and  Prejudice  Disqualify- 
ing Judge  having  been  filed  by  the  plaintiff,  Pancho 
Barnes,  in  the  above-entitled  matter  on  March  30, 
1955,  and  the  plaintiff,  Pancho  Barnes,  appearing 
in  propria  persona,  having  made  an  oral  motion  in 
Open  Court  on  April  1,  1955,  asking  the  disqualifi- 
cation of  Leon  R.  Yankwich,  United  States  District 
Judge,  on  the  grounds  of  bias  and  prejudice,  and 
the  Court  having  examined  the  Affidavit  and  hav- 
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ing  heard  the  argument  of  plaintiff,  Pancho  Barnes, 
and  being  fully  satisfied  in  the  premises, 

Now  Therefore,  It  Is  Hereby  Ordered  that  the 
motion  of  the  plaintiff,  Pancho  Barnes,  for  the  dis- 
qualification of  Leon  R.  Yankwich,  United  States 
District  Judge,  to  hear  the  above-entitled  matter 
should  be,  and  hereby  is,  denied,  and  the  Affidavit 
is  [18]  ordered  stricken  as  legally  insufficient  and 
scandalous. 

Dated:     This  7th  day  of  April,  1955. 

/s/  LEON  R.  YANKWICH, 

United  States  District  Judge. 

[Endorsed] :     Filed  April  8,  1955.  [19] 


United    States    District    Court,    Southern   District 
Of  California,  Northern  Division 

Civil  1221  ND 

(MISS)    PANCHO   BARNES,   aka    FLORENCE 
LOWE  BARNES,  et  al., 

Plaintiff, 
vs. 

UNITED  STATES  OF  AMERICA, 

Defendant. 

JUDGMENT  OF  DISMISSAL 

The  above-entitled  matter  having  come  on  for 
hearing  at  Fresno,  California,  on  April  1,  1955,  on 
a  Motion  to  Dismiss  plaintiff's  First  Amended  Com- 
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plaint  brought  by  the  defendant,  United  States  of 
America,  the  plaintiff,  Pancho  Barnes,  appearing 
in  propria  persona,  and  the  defendant  United  States 
of  America,  being  represented  by  Laughlin  E. 
"Waters,  United  States  Attorney  and  Max  F.  Deutz, 
Assistant  United  States  Attorney,  and  the  Court 
having  received  arguments  both  written  and  oral, 
and  it  appearing  to  the  Court  that  the  complaint 
on  file  herein  fails  to  state  a  claim  against  the  de- 
fendant on  which  relief  can  be  granted,  and  the 
Court  being  fully  satisfied  in  the  premises, 

Now  Therefore  It  Is  Hereby  Ordered,  Adjudged 
and  Decreed  that  the  above-entitled  action  shall  be, 
and  hereby  is,  dismissed. 

Dated:     This  12th  day  of  April,  1955. 

/s/  LEON  R.  YANKWICH, 

United  States  District  Judge. 

Affidavit  of  Service  by  Mail  attached. 

[Endorsed]:  Filed,  docketed  and  entered  April 
12,  1955.  [20] 


[Title  of  District  Court  and  Cause.] 

NOTICE  OF  APPEAL  TO  COURT  OF  AP- 
PEALS FOR  THE  NINTH  CIRCUIT  UN- 
DER RULE  73(b)  AND  TITLE  28  U.S.C.A. 
(REVISED)  SECTION  1292 

Notice  is  hereby  given  that  Pancho  Barnes  (also 
known  as  Florence  Lowe  Barnes),  plaintiff  above 
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named,  hereby  appeal  to  the  United  States  Court 
of  Appeals  for  the  Ninth  Circuit  from  the  judg- 
ment of  dismissal  dated  and  entered  April  12,  1955, 
of  the  above-entitled  action. 

1.  On  the  grounds  that  the  plaintiff  did  sue  on 
a  continuous  tort  which  tort  did  start  in  1941  and 
was  still  in  continuance  up  and  until  February  27, 
1953,  which  was  the  date  on  which  a  condemnation 
suit  was  filed  by  the  government.  The  subject  suit 
was  filed  some  ten  months  previously  in  1952.  The 
Honorable  Judge  Yankwich  stated  that  "the  ac- 
quisition of  the  property  through  condemnation  by 
the  government  put  an  end  to  the  action."  The 
subject  action  has  nothing  to  do  with  the  later 
filing  by  the  government  of  a  condemnation  suit, 
nor  did  the  government  have  the  power  to  termi- 
nate an  action  merely  by  the  filing  of  another  action. 

2.  The  Honorable  Leon  R.  Yankwich  has  on  two 
occasions  appeared  on  the  bench  in  plaintiff's  cases. 
In  one  instance  on  a  case  which  [22]  was  then  in 
trial  before  another  judge  who  was  not  engaged 
that  day  and  could  have  heard  said  hearing  and  in 
the  instant  case  in  which  the  case  had  been  set  be- 
fore Judge  Tolin  and  the  Honorable  Judge  Yank- 
wich did  set  the  case  ahead  of  the  regular  hearing 
date  and  hear  it  himself. 

The  plaintiff  did  make  an  affidavit  of  prejudice 
which  was  true  and  according  to  prescribed  law 
and  did  recite  in  brief  the  exerpts  from  many  para- 
graphs  of  the   transcript.    The   Honorable   Judge 
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Yankwich  did  say  ''The  only  truthful  thing  in  your 
affidavit  is  that  I  refused  to  see  you/'  The  plaintiff 
feels  that  in  this  statement  the  Honorable  Judge 
Yankwich  did  accuse  the  plaintiff  of  the  violation 
of  her  oath  and  in  short  accused  her  of  perjury 
and  only  further  did  make  a  display  of  his  unmiti- 
gated prejudice  toward  the  plaintiff. 

/s/  PANCHO  BARNES, 

Appellant  in  Propria  Persona. 

Copy  received. 

[Endorsed] :     Filed  (with  receipt  of  Service  by 
Defendant)  June  9,  1955.  [23] 


[Title  of  District  Court  and  Cause.] 

UNDERTAKING  FOR  COSTS  ON  APPEAL 

Whereas,  Pancho  Barnes,  plaintiff  in  the  above- 
entitled  action  is  about  to  appeal  to  the  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit  from  judg- 
ment entered  in  said  action  on  April  12,  1955,  in  the 
District  Court  of  the  United  States,  for  the  South- 
ern District  of  California,  Northern  Division. 

Now  Therefore,  in  consideration  of  the  premises 
and  of  such  appeal  the  undersigned,  National  Auto- 
mobile and  Casualty  Insurance  Company,  a  corpo- 
ration organized  and  existing  under  and  by  virtue 
of  the  laws  of  the  State  of  California,  as  Surety, 
does  hereby  undertake  and  promise  on  the  part  of 
the  Appellant  that  said  Appellant  will  pay  all  costs 
if  the  appeal  is  dismissed  or  the  judgment  affirmed. 
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or  such  costs  as  the  Appellate  Court  may  award  if 
the  judgment  is  modified,  not  exceeding  Two  Hun- 
dred Fifty  and  No/100  ($250.00)  Dollars,  to  which 
amount  it  acknowledges  itself  bound. 

In  Witness  Whereof,  the  said  National  Automo- 
bile and  Casualty  Insurance  Company  has  caused 
this  obligation  to  be  signed  by  its  duly  authorized 
Attorney-in-Fact  at  Los  Angeles,  California,  and 
its  corporate  seal  to  be  hereto  affixed,  this  20th  day 
of  June,  1955. 

NATIONAL  AUTOMOBILE  AND  CASUALTY 
INSURANCE  COMPANY, 

By  /s/  WILLIAM  E.  FORTNEY, 

Attorney-in-Fact. 

I  hereby  approve  the  foregoing  bond. 
Dated  the  21st  day  of  June,  1955. 

/s/  LEON  R,  YANKWICH, 

Judge. 

Examined  and  Recommended  for  Approval  as 
provided  in  Rule  13. 

/s/  PANCHO  BARNES, 
In  Pro.  Per.  [26] 

State  of  California, 
County  of  Los  Angeles — ss. 

In  this  20th  day  of  June,  in  the  year  1955,  before 
me.  Loraine  CI.  Winston,  a  Notary  Public  in  and 
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for  said  County  and  State,  personally  appeared 
William  E.  Fortney  known  to  me  to  be  the  person 
whose  name  is  subscribed  to  the  within  instrument 
as  the  Attorney-in-Fact  of  the  National  Automobile 
and  Casualty  Insurance  Co.,  and  acknowledged  to 
me  that  he  subscribed  the  name  of  the  National 
xVutomobile  and  Casualty  Insurance  Co.,  thereto  as 
surety,  and  his  own  name  as  Attorney-in-Fact. 

/s/  LORAINE  G.  WINSTON, 

Notary  Public  in  and  for  Said 
County  and  State. 

My  commission  expires  July  21,  1956. 
[Endorsed] :     Filed  June  21,  1955.  [25] 


[Title  of  District  Court  and  Cause.] 

DESIGNATION   OF   THE   RECORD   ON 
APPEAL  UNDER  RULE  75(a)  R.  C.  P. 

Comes  now  the  appellant  and  pursuant  to  Rule 
75(a)  R.C.P.,  designates  the  following  as  the  con- 
tents of  the  record  on  appeal: 

1.  Amended  complaint  for  damages; 

2.  Notice  of  motion  to  dismiss  amended  com- 
plaint ; 

3.  Motion  to  dismiss  amended  complaint; 

4.  Order  resetting  motion  from  April  4,  1955,  to 
April  1,  1955; 

5.  Affidavit  of  bias  and  prejudice  disqualifying 
judge : 
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6.  Order  re :  Disqualification  of  judge ; 

7.  Judgment  of  dismissal; 

8.  Reporter's  transcript  of  proceedings,  April  1, 
1955,  pages  1  through  24.  Honorable  Leon  R. 
Yankwich,  Judge  presiding:  [27] 

9.  Notice  of  appeal  to  the  Court  of  Appeals  for 
the  Ninth  Circuit  under  Rule  73(b)  and  Title  28, 
U.S.C.A.  (Revised)  Section  1292; 

10.  Undertaking  for  costs  on  appeal; 

11.  This  designation. 

Dated:     July  15,  19,55. 

/s/  PANCHO  BARNES, 

Pancho  Barnes,  Appellant 
in  Propria  Persona. 

[Endorsed] :     Filed  July  15,  1955.  [28] 


[Title  of  District  Court  and  Cause.] 

STIPULATION  TO  EXTEND  TIME  TO 
DOCKET  RECORD  ON  APPEAL,  AND 
ORDER  THEREON 

It  Is  Hereby  Stipulated  by  and  between  the 
plaintiff-appellant,  Pancho  Barnes,  also  known  as 
Florence  Lowe  Barnes,  in  propria  persona,  and  the 
defendant-appellee,  United  States  of  America,  by 
its  attorneys  Laughlin  E.  Waters,  United  States 
Attorney,  and  Richard  A.  Lavine,  Assistant  U.  S. 
Attorney,  that  the  clerk  of  the  United  States  Dis- 
trict Court  may  have  to  and  including  ninety  (90) 
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days  from  the  time  of  filing  notice  of  appeal  in  the 
above-entitled  action,  namely,  June  9,  1955,  in  which 
to  docket  said  appeal  with  the  Court  of  Appeals, 
Ninth  Circuit. 

Dated:    July  15,  1955. 

/s/  PANCHO  BARNES, 

Plaintiff- Appellant. 

LAUGHLIN  E.  WATERS, 

United  States  Attorney; 

RICHARD  A.  LA  VINE, 

Assistant  U.  S.  Attorney; 

By  /s/  RICHARD  A.  LA  VINE, 

Attorneys  for  Defendant- Appellee,  United  States  of 
America. 

It  Is  So  Ordered.  This  15th  day  of  July,  1955. 

/s/  LEON  R.  YANKWICH, 

United  States  District  Judge. 

[Endorsed] :     Filed  July  15,  1955.  [30] 


[Title  of  District  Court  and  Cause.] 

CERTIFICATE  OF  CLERK 

I,  John  A.  Childress,  Clerk  of  the  United  States 
District  Court  for  the  Southern  District  of  Califor- 
nia, do  hereby  certify  that  the  foregoing  pages  num- 
bered 1  to  30,  inclusive,  contain  the  original 
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Amended  Complaint  for  Damages ; 

Motion  &  Notice  of  Motion  to  Dismiss,  etc. ; 

Order  Resetting  Motion ; 

Affidavit  of  Bias  and  Prejudice  Disqualifying 

Judge ; 
Order  Re:  Disqualification  of  Judge; 
Judgment  of  Dismissal ; 
Notice  of  Appeal; 
Cost  bond  on  Appeal; 
Designation  of  Record  on  Appeal; 
Stipulation  to  Extend  Time  to  Docket  Record 

on  Appeal 

which,  together  with  1  volume  of  Reporter's  Tran- 
script of  Proceedings  in  the  above-entitled  cause, 
constitute  the  transcript  of  record  on  appeal  to  the 
United  States  Court  of  Appeals  for  the  Ninth  Cir- 
cuit, in  said  cause. 

I  further  certify  that  my  fees  for  preparing  the 
foregoing  record  amount  to  $2.00,  which  sum  has 
been  paid  by  appellant. 

Witness  my  hand  and  the  seal  of  said  District 
Court,  this  18th  day  of  October,  1955. 

[Seal]  JOHN  A.  CHILDRESS, 

Clerk; 

By  /s/  CHARLES  E.  JONES, 

Deputy. 
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In  the  United  States  District  Court,  Southern 
District  of  California,  Northern  Division 

Nos.  1146-ND  and  1221-ND 

(MISS)   PANCHO  BARNES,  aka  FLORENCE 
LOWE  BARNES, 

Plaintiff, 

vs. 

UNITED  STATES  OF  AMERICA, 

Defendant. 

Honorable  Leon  R.  Yankwich,  Judge  Presiding. 

REPORTER'S  TRANSCRIPT  OF 
PROCEEDINGS 
Appearances : 

For  the  Plaintiff: 

PANCHO  BARNES, 
In  Pro  Per. 

For  the  Defendant : 

LAUGHLIN  E.  WATERS, 
United  States  Attorney,  By 
MAX  F.  DEUTZ, 

Assistant  United  States  Attorney. 

Friday,  April  1,  1955,  10:00  A.M. 

The  Clerk:     There  are  two  Barnes  matters,  and 
the  Burns  matter. 

The  Court:     All  right,  call  them  in  order. 
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The  Clerk:  1146,  Pancho  Barnes  vs.  United 
States. 

Miss  Barnes :  Ready,  your  Honor.  Did  you  have 
a  chance  to  read  the  affidavit  of  prejudice  that  I 
filed? 

The  Court :  Yes,  I  have  read  it.  I  have  read  the 
affidavit  of  prejudice. 

Miss  Barnes:     What  do  you  think  about  it? 

The  Court :  Well,  I  am  not  answering  questions. 
If  you  have  anything  to  add  to  it,  why,  I  will  let 
you  add  to  it. 

Miss  Barnes :     May  I  add  to  it  at  this  time  ? 

The  Court:  Not  to  the  affidavit,  but  any  legal 
reason  you  can  give,  I  will  listen  to  it. 

Miss  Barnes:  Well,  your  Honor,  you  made  a 
great  many  references  at  that  time  and  through 
that  case  as  to  me  representing  myself  as  an  attor- 
ney, which  is  my  constitutional  right,  and  I  would 
like  to  add  that  to  my  objections  to  appearing  be- 
fore you. 

The  Court:     All  right. 

Mr.  Deutz,  in  the  affidavit  it  is  stated  that  I  talked 
to  you  but  I  wouldn't  talk  to  her  on  the  phone. 
Will  you  state  for  the  record  the  one  question  you 
asked  me  and  the  [2*]  answer  I  gave  you,  on  Fri- 
day? 

Mr.  Deutz:  The  statement,  as  I  recall,  was  I 
asked  your  Honor  over  the  telephone  if  Miss  Barnes 
and  I  could  come  down  to  your  chambers  to  discuss 
the  matter  with  you,  and  at  that  time  you  advised 
me  that  you  did  not  wish  to  discuss  the  matter,  that 

•Page  numbering  appearing  at  top  of  page  of  original  Reporter* 
Truaerlpt  of  Record. 
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you  felt  the  proper  procedure  was  to  file  an  affidavit 
of  prejudice  in  the  proper  form  and  you  would 
make  your  ruling  thereon. 

The  Court:  That  is  right.  She  was  near  you, 
where  she  could  hear  what  you  said? 

Mr.  Deutz :  She  was  next  to  me  at  the  telephone 
at  the  time  I  made  the  call. 

The  Court:  Did  I  make  any  other  statement  in 
regard  to  the  case,  other  than  the  statement  if  she 
has  any  grounds  for  disqualification  to  file  them  in 
an  affidavit? 

Mr.  Deutz:  My  recollection  is  that  was  all  that 
was  said. 

The  Court:     All  right. 

Miss  Barnes:  Also,  your  Honor,  at  that  time 
Mr.  Deutz  was  sort  of  reticent  to  tell  you  exactly 
what  I  had  in  mind,  and  I  asked  him  to,  and  then 
I  said,  "Here,  let  me  talk  to  his  Honor." 

And  Mr.  Deutz  said,  "Well,  just  a  minute,  she 
would  like  to  speak  to  you,"  or  words  to  that  effect, 
and  I  started  taking  the  phone,  and  I  heard  you 
over  the  phone  saying,  "Well,  I  won't  talk  to  her; 
I  won't  talk  to  her."  [3] 

The  Court:  That  is  correct.  I  do  not  talk  to 
litigants,  and  you  are  a  litigant.  The  only  truthful 
thing  in  your  affidavit  is  that  I  refused  to  see  you, 
because  you  have  sought,  every  time  you  filed  a 
paper,  an  opportunity  to  present  it  to  me  in  person, 
and  the  word  you  received  was  those  were  to  be  filed 
with  the  clerk,  because  it  is  not  the  custom  to  talk 
to  litigants,  and  while  you  appear  in  pro  per  that 
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doesn't  make  you  a  lawyer,  and  we  do  not  talk  to 
litigants. 

Miss  Barnes:  I  disagree  with  you,  your  Honor. 
It  doesn't  make  me  a  lawyer,  except  according  to 
nryself,  but  I  certainly  should  receive  the  same  con- 
sideration as  a  lawyer. 

The  Court:  We  do  not  talk  to  litigants.  We  talk 
to  lawyers  because  lawyers  know  the  ethics  of  the 
profession,  and  litigants  do  not. 

All  right,  anything  further  you  want  to  say? 

Miss  Barnes:  Well,  yes.  I  would  like  your 
Honor  to  look  at  an  opinion  written  by  Judge  Fee, 
of  the  Ninth  Circuit  Court  of  Appeals.  In  fact, 
there  are  two  here.  In  other  words,  this  one  I  would 
like  your  Honor  to  look  at.    (Handing  document.) 

The  Court:  Well,  I  don't  think  those  bear  upon 
the  question.  I  am  familiar  with  this  opinion.  This 
merely  decides  a  certain  appeal  is  premature.  I 
don't  know  that  has  an}rthing  to  do  with  this.  [4] 

Miss  Barnes:  It  decides  much  more  than  that, 
your  Honor. 

The  Court:  Well,  I  am  not  interested  in  that. 
What  I  am  hearing  now,  is  there  anything  more  you 
want  to  sa}'  on  your  motion  to  disqualify  me? 

Miss  Barnes:  This  is  still  on  the  motion  to  dis- 
qualify you,  your  Honor.  At  the  end  of  that  motion, 
that  is  your  own  case,  the  injunction  case  which  I 
appealed,  and  it  was  dismissed  as  moot.  However, 
if  you  will  read  the  last  paragraph  you  will  see  it 
can  be  reopened  at  the  proper  time. 

The  Court:    Well,  all  right. 

Miss  Barnes:  But  you  will  find  in  the  original 
opinion  that  I  showed  you  that  the  Appeals  Court 
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did  not  agree  with  many  comments  that  you  made 
in  the  injunction  case  which  really  had  nothing  to 
do  with  the  injunction,  and  it  happened  his  Honor, 
Judge  Beaumont,  did  more  or  less  follow  some  of 
the  words  that  you  had  said  in  there,  which  had 
nothing  to  do  with  the  injunction  but  did  apply 
to  the  court  case  then  in  front  of  him. 

The  Court:  All  right.  You  may  he  seated.  Have 
you  finished? 

Miss  Barnes:     Well 

The  Court:  I  am  not  going  to  engage  in  a  dia- 
logue with  you.  I  will  listen  to  you  to  the  extent 
you  want,  but  you  will  have  to  sit  down  when  you 
are  through  so  I  can  hear  from  the  other  side,  and 
say  what  I  want  to  say  for  the  record.  [5] 

Miss  Barnes:  I  feel,  your  Honor,  that  you  are 
prejudiced. 

The  Court :     All  right. 

Miss  Barnes:  From  a  sporting  standpoint,  if  I 
feel  that  way  you  shouldn't  sit  on  my  case,  because 
I  am  sort  of  like  a  rabbit  in  a  trap  and  you  are 
the  hunter. 

The  Court:     All  right. 

Mr.  Deutz:  May  I  ask  that  both  affidavits  be 
considered  in  both  cases,  your  Honor,  as  identical  ? 

The  Court:     They  are  the  same. 

The  motion  to  disqualify  will  be  denied,  and  the 
affidavits  will  be  ordered  stricken  from  the  file 
because  they  are  scandalous,  not  only  as  to  this 
Court,  but  as  to  the  memory  of  the  late  Judge,  be- 
cause it  is  alleged  that  I  dominated  the  late  Judge 
Beaumont.   This  is  a  procedure  which  is  permitted, 
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in  fact,  it  is  the  procedure  which  Judge  Youngdahl 
followed  recently  when  the  government  sought  to 
disqualify  him  on  as  flimsy  grounds  as  Miss  Barnes 
is  trying  to  disqualify  me. 

The  trouble  with  Miss  Barnes  is  that  she  does 
not  understand  the  law  and  every  time  that — please 
sit  down — every  time  the  judge  rules  against  her 
she  tries  to  do  something  about  it.  She  has  a  right 
to  appeal,  of  course,  but  the  Congress  of  the  United 
States  provided  in  Section  144  that  whenever  a 
party  to  an  action  files  a  timely  affidavit  that  the 
judge  before  whom  the  matter  is  pending  has  a 
personal  [6]  bias  or  prejudice  either  against  him 
or  in  favor  of  an  adverse  party,  said  judge  shall 
proceed  no  further  in  the  matter.  The  section  re- 
quires that  facts  are  to  be  stated.  The  mere  state- 
ment that  the  litigant  believes  the  judge  is  preju- 
diced is  no  sufficient.   It  says/ 'shall  state  facts." 

As  a  matter  of  fact,  there  is  pending  before  the 
Congress  at  the  present  time  a  bill  that  would 
change  this  and  allow  the  mere  statement  to  go, 
but  that  is  not  the  law  at  the  present  time,  and  the 
courts  of  appeal,  including  our  own,  have  held 
repeatedly  that  the  mere  fact  that  the  judge  has 
ruled  against  the  litigant,  and  has  done  it  repeat- 
edly, does  not  constitute  bias  or  prejudice.  All  that 
is  here  alleged  is  that  I  ruled  against  the  litigant 
here  in  an  injunction  matter  and  a  claim  that  I 
didn't  follow  the  law.  Well,  of  course,  there  is  an 
appeal  from  that  if  I  didn't  follow  the  law,  why, 
the  court  can  correct  it. 

But  the  Supreme  Court  of  the  United  States — 
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this  is  a  shotgun  section.  It  is  not  like  the  State 
courts.  In  the  State  courts  if  an  affidavit  is  filed 
against  the  judge,  the  judge  is  allowed  to  file  a 
counter-affidavit.  Then  he  calls  in  a  third  judge, 
another  judge,  and  that  judge  determines  whether 
on  the  basis  of  the  affidavits  it  is  disqualification. 
There  is  no  such  thing  here. 

If  the  affidavit  is  legally  sufficient,  that  is,  if  it 
states  facts  that  show  a  bias  or  prejudice,  not  ruling 
against  [7]  a  party,  but  a  personal  bias,  an  enmity 
towards  the  litigant,  then  the  judge  must  immedi- 
ately disqualify  himself,  and  the  courts  have  held — 
one  of  the  courts  of  apj)eal  said,  in  Tucker  vs. 
Kerner,  a  case  from  the  Seventh  Circuit,  that  the 
duty  to  deny  the  affidavit  on  insufficient  allegations 
is  not  less  imperative  than  to  allow  it  on  sufficient 
allegations. 

In  other  words,  a  litigant  is  not  permitted, 
whether  it  be  the  government,  whether  it  be  a  big 
corporation,  as  happened  to  be  the  case  with  Metro- 
Goldwyn-Mayer  in  the  case  where  they  sought  to 
disqualify  me  and  I  held  I  wasn't  disqualified  and 
the  Court  of  Appeals  agreed  with  me. 

In  other  words,  we  do  not  allow  the  very  thing 
Miss  Barnes  thinks  they  should  allow,  that  because 
she  thinks  I  am  prejudiced  I  ought  to  disqualify 
myself.  We  do  not  allow  a  litigant  to  choose  judges. 
And  bias  means  a  personal  hatred,  a  personal  ani- 
mosity arising  not  from  the  litigation  but  for  other 
reasons,  extraneous  reasons,  and  this  is  what  the 
Supreme  Court  said  in  the  famous  case,  interpreting 
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the  section,  Ex  Parte  American  Steel  Barrel  Com- 
pany and  Seaman,  a  very  famous  case: 

"The  basis  of  the  disqualification  is  that 
personal  bias  or  prejudice  exists,  by  reason  of 
which  the  judge  is  unable  to  impartially  exer- 
cise his  functions  in  the  particular  case.  It 
is  a  [8]  provision  obviously  not  applicable  save 
in  those  rare  instances  in  which  the  affiant  is 
able  to  state  facts  which  tend  to  show  not 
merely  adverse  rulings  already  made,  which 
may  be  right  or  wrong,  but  facts  and  reasons 
which  tend  to  show  personal  bias  or  prejudice. 
It  was  never  intended  to  enable  a  discontented 
litigant  to  oust  the  judge  because  of  adverse 
rulings  made,  for  such  rulings  are  reviewable 
otherwise,  but  to  prevent  his  future  action  in 
the  pending  cause.  Neither  was  it  intended  to 
paralyze  the  action  of  a  judge  who  has  heard 
the  case,  or  a  question  in  it,  by  the  interposition 
of  a  motion  to  disqualify  him  between  a  hear- 
ing and  a  determination  of  the  matter  heard. 
This  is  the  plain  meaning  of  the  requirement 
that  the  affidavit  shall  be  filed  not  less  than 
ten  days  before  the  beginning  of  the  term." 

Repeated  rulings  against  the  litigant,  no  matter 
how  erroneous — I  am  adding  this,  this  is  not  in  the 
quotation — no  matter  how  erroneous,  and  how  vigor- 
ously and  how  consistently  expressed,  are  not  dis- 
qualifying. 

The  Court  of  Appeals  for  the  Ninth  Circuit  has 
ruled  consistently  to  that  effect.    Some  of  the  lead- 
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ing  cases  are  Price  vs.  Johnston,  125  Fed.  (2)  806, 
at  811,  812 ;  Beecher  vs.  Federal  Land  Bank  of  Spo- 
kane, Washington,  153  Fed.  (2)  987  and  988.  [9] 
That  is  a  very  interesting  case  because  Beecher. 
like  Miss  Barnes,  is  a  pro  per  litigant,  and  he  has 
been  litigating  with  the  Land  Bank  before  Judge 
Dryer  for  a  long,  long  period  of  time,  and  every 
so  often  Beecher  files  a  new  affidavit  of  disqualifi- 
cation, claiming  that  the  judge  has  ruled  so  con- 
sistently against  him  that  he  must  be  prejudiced, 
and  each  time  the  Court  has  said  that  is  not  the 
law.  I  want  to  read  this  last  case,  Beecher  case; 
it  is  very  interesting  because  Beecher  too  is  appear- 
ing for  himself. 

"Appellant  contends  that  the  district  judge 
became  disqualified  on  November  7,  1943.  by 
the  filing  of  a  claimed  affidavit  of  prejudice. 
The  gravamen  of  the  affidavit  is  the  successive 
rulings  of  the  judge  adverse  to  appellant  and 
his  comments  on  the  appellant's  method  of  con- 
ducting his  case.  We  do  not  think  they  consti- 
tute personal  prejudice  against  appellant  and 
affirm  the  order  of  the  district  judge  declining 
to  disqualify  himself." 

The  motion  to  disqualify  will  be  denied,  and  the 
affidavit  will  be  ordered  stricken  from  the  record 
as  scandalous. 

Miss  Barnes:     May  I  speak  now? 

The  Court:     No. 

Miss  Barnes:     Will  you  make  a  written  order? 

The  Court:     That  order  is  sufficient.  [10] 
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Miss  Barnes:    I  want  to  appeal  the  order. 

The  Court:  That  is  all  right,  that  order  is  suffi- 
cient. 

Miss  Barnes:    To  appeal? 

The  Court:  Yes.  The  minute  order  has  been 
entered.  We  will  now  proceed  to  hear  the  matter 
on  the  merits. 

Mr.  Deutz:  There  are  two  cases,  1221  and  1146. 
We  had  earlier  motions  in  both  these  cases. 

The  Court :  Please  be  seated  while  other  counsel 
is  talking,  madam.  That  is  the  rule  of  the  Court. 

Mr.  Deutz:  We  had  earlier  motions  in  both  of 
these  cases,  and  the  plaintiff  voluntarily  amended 
the  complaints 

The  Court:  I  am  aware  of  the  facts.  I  have 
looked  at  the  file. 

Mr.  Deutz:  Very  well,  then,  I  don't  know  of 
any  further  argument 

The  Court :  And  the  motion  I  looked  at  the  other 
day  when  I  was  here,  and  I  looked  at  it  again,  and 
the  new  motion — wait  a  minute,  I  have  clipped  the 
last  complaint.  It  is  a  rather  short  complaint. 
What  number  are  we  on  now,  1221?  The  complaint 
is  the  one  filed,  new  amended  complaint,  the  brief 
complaint. 

Mi ss  Barnes:     1146. 

The  Court:     Filed  February  28th.    All  right. 

Mr.  Deutz :  You  are  discussing  1221  now.  As  to 
I  "tli  complaints,  I  think  Ave  would  be  willing  to 
submit  the  [11]  government's  motion  on  the  written 
motion 

The  Court:     Well,  no,  don't  do  that,  because  I 
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want  to  hear  your  matter,  because  there  are  no 
contrary  authorities  and  I  want  to  hear  the  others, 
so  you  can  summarize  what  you  state  in  your  memo- 
randum. 

Mr.  Deutz:     Very  well,  your  Honor. 

As  to  1221,  the  objection  there  is  in  two  parts, 
although  it  is  in  one  cause  of  action.  The  plaintiff 
complains  there  that  during  the  war  the  government 
closed  down  her  airport.  She  maintains  a  private 
airport  used  by  private  aircraft,  or  did  maintain, 
on  the  premises  of  a  ranch  adjoining  the  Edwards 
Air  Force  Base,  and  during  the  war  this  airport 
was  closed.  Now,  since  action  was  recently  taken 
to  condemn  the  land  in  other  proceedings  in  this 
court,  she  is  no  longer  in  the  possession  of  that 
land  and  has  moved  elsewhere.  However,  she  is 
claiming  that  the  Air  Force  in  closing  down  the 
airport  during  the  war  and  subsequently,  has  carried 
on  certain  courses  of  conduct,  not  specified,  wherein 
she  states  they  have  succeeded  in  keeping  her  busi- 
ness from  attaining  a  fraction  of  its  natural  growth 
and  have  otherwise  impaired  and  violated  her  right 
to  control  of  her  property. 

Now,  it  is  our  position  that  as  far  as  anything 
that  has  happened  prior  to  two  years  from  the 
filing  of  the  original  complaint  here  there  could  be 
no  cause  of  action  under  the  Federal  Tort  Claims 
Act,  because  of  the  two-year  [12]  statute  of  limi-j 
tations.  However,  she  does  specify  something  here 
which  she  denominates  as  a  continuous  tort  com- 
mitted against  her  which  constitutes  a  partial  taking 
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or  inverse  condemnation  of  the  plaintiff's  property 
and  damage  to  her  business. 

Now,  at  the  time  that  this  complaint  was  filed 
she  was  still  in  possession  of  that  business,  so  that 
if  there  were  in  fact  a  continuing  tort  there  might 
be  some  basis  for  a  cause  of  action  there.  However, 
there  is  no  actual  continuous  tort  specified  other 
than  an  alleged  interference  with  her  business. 

Now  the  Federal  Tort  Claims  Act,  in  Section 
2680,  specifically  provides  that  there  will  be  no 
cause  of  action  against  the  United  States  for  any- 
thing constituting  interference  with  contract  rights, 
and  that  would  appear  to  be  the  only  type  of  tort 
that  she  has  specified  here,  and  for  that  reason  we 
think  that  the  claims  under  this  complaint  are 
barred;  the  earlier  ones  barred  by  the  statute  of 
limitations,  and  the  more  recent  ones,  if  any,  barred 
by  the  fact  that  there  is  a  specific  exception  to 
claims  involving  contract  rights. 

I  think  that  is  the  gist  of  action  1221. 

Now,  action  1146  is  a  companion  case,  and  1146 
is  set  up  in  two  counts,  and  in  the  first  count,  first 
cause  of  action,  the  allegation  is  that  the  United 
States  Government,  [13]  by  certain  alleged  misrep- 
resentations of  certain  of  its  officers  to  the  Post 
Office  Department  of  the  United  States  Govern- 
ment, changed  the  name  of  the  Muroc  post  office  to 
Edwards  post  office,  and  by  reason  of  that  change  of 
name  there  has  been  certain  damage  to  the  plaintiff:' 
by  individuals  being  led  to  believe  that — T  will 
strike  that — there  has  been  some  confusion  in  the 
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mail  and  resulting  loss  of  business.  Now,  exactly 
how  that  would  arise  is  not  specified  except  that  the 
allegation  reads : 

"The  change  of  name  from  Muroc  to  Ed- 
wards caused  confusion  in  the  mail  and  to  the 
guests  and  patrons  of  the  plaintiffs'  guest 
ranch,  resulting  in  loss  of  business.  The  result- 
ing publicity  in  the  change  of  name  led  many 
patrons  of  the  guest  ranch  to  believe  that  said 
ranch  had  gone  out  of  business." 

Well,  the  change  of  name  was  that  of  the  post 
office.  It  is  our  contention  that  any  action  taken 
by  the  post  office  to  change  the  name  of  a  post  office 
is  strictly  a  discretionary  act  and  as  such  would  lie 
within  the  exceptions  of  Section  2680(a)  of  Title 
28,  United  States  Code,  which  provides  that  a  cause 
of  action  under  the  Federal  Tort  Claims  Act  will 
not  lie  where  the  acts  complained  of  are  the  result 
of  discretionary  acts  on  the  part  of  government 
employees,  even  though  that  discretion  might  be 
abused,  and  under  those  circumstances  I  feel  that 
the  first  cause  of  action  is  not  [14]  well  taken. 

The  second  cause  of  action  is  somewhat  different. 
In  that  case  the  plaintiff  has  alleged  a  concussion 
resulting  from  certain  activities  of  the  employees  of 
Edwards  Air  Force  Base,  which  so  cracked  and 
damaged  the  plaintiffs'  swimming  pool  that  repair 
was  inadvisable  and  it  was  deemed  necessary  to 
build  a  new  pool.  In  addition,  the  negligent  con- 
cussion damaged  several  ranch  and  hotel  buildings, 
and  the  underground  irrigation  pipes,  and  so  forth. 
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Now,  as  to  that  second  cause  of  action,  I  must 
concede  that  if  there  is  in  fact  a  tort  then  there 
would  be  a  cause  of  action  under  the  tort  claims 
act,  provided  the  action  is  timely  brought,  and  to 
tli at  extent  it  may  well  be  that  the  motion  to  dis- 
miss as  to  that  cause  of  action  is  not  well  taken,  but 
in  lieu  thereof  we  would  request  the  Court  to  grant 
a  motion  for  a  more  definite  statement,  specifying 
the  exact  occurrences  on  which  the  concussion  took 
place,  specifying  them  as  to  time  and  as  to  the  num- 
ber of  repetitions. 

The  Court:  She  has  alleged  that  within  two 
years. 

Mr.  Deutz:     She  alleges  within  two  years 


The  Court:  That  is  sufficient  for  the  purpose  of 
the  motion  to  dismiss. 

Mr.  Deutz:  Well,  that  is  possibly  true,  and  we 
will  have  to  take  discovery  procedures  to  estab- 
lish whether  or  not  they  were  in  fact  within  two 
years. 

So  I  am  stating  to  the  Court  at  this  time  that  I 
feel  that  she  possibly  has  a  valid  cause  of  action 
at  the  present  posture  of  the  case,  but  the  first 
cause  of  action  is  not  valid  under  any  circumstances 
and  should  be  stricken. 

The  Court:     All  right,  I  will  hear  you. 

Miss  Barnes:  I  am  going  to  take  1146-ND, 
which  is  the  case  he  just  finished  talking  about, 
first,  which  regards  the  change  of  name  of  the 
post  office. 

I  know  the  government  has  wide  discretional 
] tower  in  what  they  may  do.  I  know  that  a  negli- 
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gent  act  or  tort  claims  act  is  an  act  in  which  they 
are  negligent.  Now,  the  Air  Force  were  not  negli- 
gent in  asking  the  post  office  to  change  the  name, 
but  they  were  misinformative  to  the  post  office 
as  to  the  condition,  and  the  post  office  believed 
them  and  changed  the  name. 

That  is  the  first  point  of  that,  and  as  Mr.  Deutz 
says,  he  rather  concedes  that  the  rest  of  that  case 
is  possibly  a  proper  case,  your  Honor. 

Now,  going  on  to  the  other  case,  which  is 
1221-ND? 

The  Court:     That  is  right,  1221. 

Miss  Barnes:  That  is,  your  Honor,  what  I  be- 
lieve is  known  as  an  inverse  condemnation  case.  In 
1941  the  government  closed  all  the  airports.  Now,  in 
a  great  many  cases  they  did  not  take  them  over 
and  use  them,  they  just  closed  them;  but  they  took 
my  airport  over  shortly  after  that  and  used  it 
throughout  the  war.  I  never  made  any  claim  on 
that  at  all. 

I  drew  up  a  very  full  and  large  and  detailed  com- 
plaint, and  the  United  States  Attorney's  office 
criticized  that  complaint,  because  they  said  it  was  a 
narrative  complaint  and  there  was  too  much  in, 
and  consequently  the  complaint  now,  which  is  an 
amended  complaint,  is  not  detailed,  and  the  reason 
it  is  not  detailed  is  because  the  point  is  to  state 
merely  what  the  complaint  should  be,  and  all  of 
the  small  intricacies  of  it  should  be  brought  out 
later  at  the  time  of  trial. 

Nevertheless,  starting  as  of  December  7,  1941 
when  the  government  by  order  closed  all  of  the  air- 
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ports,  then  shortly  after  took  over  the  use  of  my 
airport,  they  just  used  it,  to  which  I  made  no  ob- 
jection at  the  time.  We  were  in  a  very  crucial 
state  of  war  at  the  time  and  that  was  no  time  to 
object  to  anything,  and  consequently  they  went 
ahead  and  used  it. 

In  1943,  I  believe,  they  opened  most  of  the  air- 
ports. They  refused  to  open  my  airport.  I  had  to 
take  semi-legal  action;  in  other  words,  I  went  be- 
fore a  department  composed  of  the  C.A.A.,  the 
Navy  and  the  Army.  The  Air  Force  rigorously  at- 
tempted to  keep  my  airport  closed  after  that  time. 
That  was  1945,  and  it  was  later  opened  by  the  vote 
of  the  Navy  and  the  C.A.A.,  the  Air  Force  still 
resisting  the  opening  of  that  airport. 

Now,  they  kept  the  airport  closed  there  two  years 
after  it  should  have  been  opened,  in  an  arbitrary 
fashion  and  for  no  reason  at  all.  They  never  offered 
any  compensation,  they  were  using  the  airport  at 
the  time. 

From  there  on  down,  your  Honor,  we  have  a 
pretty  well  authenticated  case  now  which  has  come 
out  of  all  these  various  cases  and  things  we  have 
had  with  the  government,  We  have  got  the  story, 
and  we  have  found  out  that  the  government  has 
coveted  and  wanted  that  property,  and  we  have 
found  out  it  was  illegal,  their  taking  of  it,  which 
case  I  am  going  to  prove  later,  and  through  the 
courts  I  think  it  will  finally  come  out  that  the  gov- 
ernment has  had  no  legal  basis  for  the  taking  of  it, 
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or  any  necessity  for  it,  and  it  has  been  a  great 
abuse  of  discretion.  That,  of  course,  is  on  the  con- 
demnation suit. 

This  case  here  has  nothing  to  do  with  the  con- 
demnation suit.  This  case  is  simply  that  they  tried 
to  harrass  me  off  that  property  in  order  to  take 
or  control  it  years  ahead  of  when  they  needed  it, 
or  when  they  may  even  have  had  any  congressional 
right  to  take  it,  the  use  of  that  property  dating 
back  to  1941. 

That  situation  has  never  abated.  In  other  words, 
it  is  a  question  of  continuous  inverse  condemna- 
tion, or  a  continuous  taking  of  that  property.  Mr. 
Deutz  is  speaking  of  implied  contract,  it  may  have 
been  an  implied  contract  legally,  but  it  certainly 
wasn't  intended  as  such;  it  was  [18]  intended  sim- 
ply as  the  taking  of  the  property. 

Now,  I  think  your  Honor  has  felt  all  through 
this  proceeding,  or  any  contact  that  he  has  had 
with  me,  that  I  am  a  very  arbitrary  person,  a 
very  capricious  person,  that  I  am  an  opinionated 
person,  that  I  would  like  to  ask  a  judge  to  dis- 
qualify himself  only  because  he  ruled  against  me. 
I  believe  that  your  Honor  has  had  that  impression 
right  straight  through.  I  think  your  Honor  has 
had  the  impression  that  my  fighting  the  condemna- 
tion case  has  been  simply  an  arbitrary  act  on  my 
part. 

The  Court:  That  has  already  been  decided.  We 
are  talking  now  about  the  sufficiency  of  the  com- 
plaint. The  other  matter  has  already  been  disposed 
of. 
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Miss  Barnes:  Yes.  But  I  wish  to  say  there  has 
been  a  continuous  tort,  a  continuous  procedure 
against  me,  and  as  late  as  this  year  when  I  sued 
the  General  and  had  a  case  against  him  in  Judge 
Carter's  court,  the  legal  officer  from  A.R.D.C.  told 
me  so.  He  stated  that  that  General  was  put  there 
with  the  primary  reason  of  getting  rid  of  me.  Now, 
that  has  gone  on  right  down  to  the  filing  of  this 
complaint,  and  I  think  I  can  prove  in  court  that 
this  is  all  justified. 

The  Court:  You  talk  about  inverse  condemna- 
tion. It  ultimately  has  to  result  in  a  condemnation 
where  you  are  allowed  to  receive  the  full  value  of 
your  property,  then  the  only  cause  of  action  you 
have  predates  that  and  is  long  since  outlawed. 

Miss  Barnes:     I  wouldn't  say  so,  your  Honor. 

The  Court:  Because  after  they  took  over  the 
property,  then  they  took  it  over  under  the  rules 
and  then  your  cause  of  action  from  then  on — they 
are  the  owners  of  the  property. 

Miss  Barnes:  Yes,  they  are  the  owners  of  the 
property 

The  Court:  Therefore,  you  cannot  change  back 
a  cause  of  action  to  the  present  time 

Miss  Barnes :  Wait  a  minute,  your  Honor.  They 
are  the  owners  of  the  property  when,  as  and  if  they 
get  it,  but  they  do  not  own  it  at  this  time,  and  if 
you  will  read  the  opinion  of  Judge  Fee,  they  only 
have  a  very  cloudy  defeasible  title  and  they  do  not 
owrn  the  property  even  as  of  now.  But  that  is  not 
what  I  am  talking  about  here,  your  Honor. 

Condemnation  of  property  is  of  the  value  of  the 
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land  and  the  property  itself.  That  is  not  as  of  the 
ruining  of  your  business  in  the  taking  of  your 
property.  In  other  words,  this  would  mean  that 
they  were  taking  it  twice,  once  over  a  period  of 
years  in  small  parts,  and  eventually  altogether  at 
a  different  price — two  entirely  different  things. 

The  Court:    All  right.  All  right,  Mr.  Deutz? 

Mr.  Deutz :     I  have  nothing  further,  your  Honor. 

The  Court:  All  right.  To  go  back,  as  to  1221, 
the  motion  to  dismiss  will  be  granted. 

Miss  Barnes:  Just  one  minute,  your  Honor.  I 
would  [20]  just  like  to  bring  up  one  point  here  too, 
maybe  you  are  not  cognizant  of.  This  case  that  we 
have  now  for  dismissal  was  filed  before  the  con- 
demnation suit  was  filed  by  more  than  a  year. 

The  Court:  Well,  that  doesn't  change  the  cause 
of  action.  This  was  filed  in  '52.  The  question  is  not 
when  you  filed  it.  The  question  is  when  did  your 
cause  of  action  arise,  and  you  allege  here  the  cause 
of  action  arose  in   '41.  That  is  the  point. 

Miss  Barnes:  No,  but  it  is  continuous,  your 
Honor. 

The  Court:  Very  well.  The  motion  to  dismiss 
will  be  granted,  on  the  ground  it  doesn't  state  a 
claim  against  the  United  States,  and  assuming  it 
states  a  claim  for  some  kind  of  trespass,  the  acqui- 
sition of  the  property  through  condemnation  by 
the  government  put  an  end  to  the  action,  and  there- 
fore what  followed  subsequently  was  done  under 
the  power  of  condemnation  and  cannot  be  cumula- 
tive so  as  to  make  it  a  continuous  tort. 
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Motion  to  dismiss  will  be  granted,  in  that  num- 
ber. 

In  number  1146,  the  motion  to  dismiss  will  be 
granted  as  to  the  first  cause  of  action,  the  post 
office  having  the  right  to  change  the  names  of  post 
offices,  no  person  can  be  charged  with  tort  for  ad- 
vising them  or  inducing  them  to  secure  the  change. 
Tt  is  only  if  they  had  no  right  that  somebody  in- 
duced them  would  be  breach  of  a  contract.  The 
motion  to  dismiss  will  be  granted  as  to  that. 

The  second  cause  of  action,  motion  to  dismiss 
will  be  denied,  upon  the  ground  that  the  allegation 
of  paragraph  III  shows  that  the  acts  were  done, 
alleged  acts  were  done  within  two  years.  We  have 
to  assume  that  the  allegations  are  correct  for  the 
purpose  of  the  motion,  and  if  later  on  after  dis- 
covery procedures  it  should  develop  that  they  are 
not,  that  the  acts  preceded  the  two-year  period, 
then  such  question  may  be  raised  on  a  motion  for 
summary  judgment  or  pre-trial  of  the  matter. 

Miss  Barnes:  You  have  also  for  consideration 
these  were  filed  originally  in  early  '52,  in  that 
length  of  time. 

The  Court:  All  right,  you  prepare  written 
orders,  Mr.  Deutz. 

Mr.  Deutz:    Very  well,  your  Honor,  I  will. 

Miss  Barnes:     You  are  going  to  sign  them? 

The  Court:     We  will  declare  a  short  recess. 

(Short  recess.) 

The  Court:     All  right. 

The  Clerk:     Hughes  vs.  Rudnick. 
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Miss  Barnes:  May  I  please  approach  the  bench  ? 
From  the  Ninth  Circuit  Court  of  Appeals  they 
say  that  a  minute  order  of  the  Court  is  not  ac- 
ceptable, and  can  you  instruct  Mr.  Deutz  to  pre- 
pare a  written  order  in  the  matter  of  the  prejudice? 

Mr.  Deutz:  If  the  Court  would  like  a  written 
order  on  the  denial  of  the  petition  for  disquali- 
fication I  will  prepare  it. 

The  Court:  It  doesn't  matter.  A  petition  for 
disqualification  is  not  a  final  order.  You  do  not  need 
to  consider  it  a  final  order.  If  you  want  to,  you  can 
make  it.  There  is  no  appeal  from  a  motion  to  dis- 
qualify. 

Mr.  Deutz:  Well,  Miss  Barnes  apparently 
thinks  there  is,  and  in  that  case  shall  I  prepare  an 
order  % 

The  Court:  There  is  no  appeal.  You  can  issue 
a  writ  and  it  can  be  used  only  in  criminal  cases.  It 
was  used  in  the  Shibley  case. 

Mr.  Deutz:  Well,  if  it  would  satisfy  Miss 
Barnes  would  it  be  all  right? 

The  Court:  I  have  no  objection.  Just  make  an 
order 

Mr.  Deutz:     I  will  make  a  short  order. 

The  Court:  Just  an  order  denying  it  on  the  in- 
sufficiency of  the  affidavit. 

Mr.  Deutz:     Fine.  Thank  you,  your  Honor. 
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Certificate 

I  hereby  certify  that  I  am  a  duly  appointed, 
qualified  and  acting  official  court  reporter  of  the 
United  States  District  Court  for  the  Southern  Dis- 
trict of  California. 

T  further  certify  that  the  foregoing  is  a  true  and 
correct  transcript  of  the  proceedings  had  in  the 
above-entitled  cause  on  the  date  or  dates  specified 
therein,  and  that  said  transcript  is  a  true  and  cor- 
rect transcription  of  my  stenographic  notes. 

Dated  at  Fresno,  California,  this  4th  day  of  April 
A.D.,  1955. 

/s/  HELEN  G.  SCHULKE, 
Official  Reporter. 


[Endorsed] :  No.  14908.  United  States  Court  of 
Appeals  for  the  Ninth  Circuit.  Pancho  Barnes,  also 
known  as  Florence  Lowe  Barnes,  Appellant,  vs. 
United  States  of  America,  Appellee.  Transcript 
of  Record.  Appeal  from  the  United  States  District 
Court  for  the  Southern  District  of  California, 
Northern  Division. 

Filed  October  19,  1955. 

/s/  PAUL  P.  O'BRIEN, 

Clerk  of  the  United  States  Court  of  Appeals  for 
the  Ninth  Circuit. 
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In  the  United  States  Court  of  Appeals 
for  the  Ninth  Circuit 

No.  14908 

PANCHO    BARNES,    aka    FLORENCE    LOWE 
BARNES, 

Appellant, 

vs. 

UNITED  STATES  OF  AMERICA, 

Appellee. 

DESIGNATION   OF   RECORD 

Appellant,  Pancho  Barnes,  designates  the  fol- 
lowing documents  and  excerpts  from  the  Reporter's 
Transcript,  to  be  printed  as  part  of  the  record: 

Eliminate  any  affidavits  of  service  and  insert 
the  words  "affidavit  of  service  by  mail." 

Eliminate  title  of  District  Court  and  cause  on 
each  document  except  on  Complaint  and  Order  Re- 
setting Motion. 

1.  Amended  Complaint.  Pages  2,  3,  4,  5. 

2.  Motion  to  Dismiss.  Pages  7,  8,  9,  12. 

3.  Order  Resetting  Motion.  Page  13. 

4.  Affidavit  of  Bias  and  Prejudice  Disqualify- 
ing Judge.  Pages  14,  15,  16,  17. 

5.  Order  Re :     Disqualification  of  Judge.  Pages 
18,  19. 

6.  Judgment  of  Dismissal.  Pages  20,  21. 

7.  Notice  of  Appeal.  Pages  22,  23,  24. 

8.  Undertaking    for    costs    on    appeal.    Pages 
25,  26. 
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9.     Designation  of  Record.  Pages  27,  28,  29. 

10.  Stipulation  to  extend  time  to  docket  record 
on  appeal,  and  order  thereon.  Page  30. 

11.  The  following  portions  of  the  Reporter's 
Transcript  of  Proceedings  in  the  District  Court, 
April  1,  1955: 

Page  2 — lines  7  through  25,  inclusive. 

Page  3 — lines  1  through  25,  inclusive. 

Page  4 — lines  1  through  25,  inclusive. 

Page  5 — lines  1  through  25,  inclusive. 

Page  6 — lines  1  through  25,  inclusive. 

Page  7 — lines  1  through  16,  inclusive. 

Page  10 — lines  19  through  25,  inclusive. 

Page  11 — lines  1  through     5  inclusive    and    lines 

24  and  25. 

Page  12 — lines  1  through  25  inclusive. 

Page  13 — lines  1  through  22,  inclusive. 

Page  16 — lines  19  through  25,  inclusive. 

Page  17 — lines  1  through  25,  inclusive. 

Page  18 — lines  1  through  25,  inclusive. 

Page  19 — lines  1  through  25,  inclusive. 

Page  20 — lines  1  through  25,  inclusive. 

Page  21 — Lines     1  through  19,  inclusive. 

12.  Statement  of  Points.  Pages  1  through  3. 

13.  Designation  of  Record.  Pages  1  through  3. 

Dated  this  30th  day  of  November,  1955. 

/s/  PANCHO  BARNES, 

Appellant  In  Propria  Persona. 

Affidavit  of  Service  by  Mail  attached. 

[Endorsed] :     Filed  Dec.  2,  1955. 
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[Title  of  Court  of  Appeals  and  Cause.] 

COUNTER  DESIGNATION  OF  RECORD 

The  United  States  of  America,  appellee,  des- 
ignates for  inclusion  in  the  printed  record  those 
portions  of  the  Reporter's  Transcript  of  the  Pro- 
ceedings on  April  1,  1955,  which  were  not  desig- 
nated by  appellant. 

/s/  PERRY  W.  MORTON, 

Assistant  Attorney  General. 

/s/  ROGER  P.  MARQUIS, 

/s/  JOHN  C.  HARRINGTON, 

Attorneys,      Department      of 
Justice,  Washington,  D.  C. 


[Title  of  Court  of  Appeals  and  Cause.] 

STATEMENT  OF  POINTS 

To:  The  Honorable  Judges   of  the   United   States 
Court  of  Appeals  for  the  Ninth  Circuit : 

1.  The  District  Court  erred  in  making  constant 
references  and  much  criticism  that  appellant  was 
representing  herself,  as  is  her  constitutional  right. 

2.  The  District  Court  erred  when  the  Court  said, 
"the  only  truthful  thing  in  your  affidavit  is  that  I 
refused  to  see  you."  The  affidavit  was  made  up 
strictly  from  the  record  and  retiected  a  true  sum- 
mary of  the  Honorable  Judge  Yankwich's  many 
prejudices.  For  Judge  Yankwich  to  state  that  the 
affidavit  was  untruthful  is  a  deep  insult  to  the  in- 
tegrity of  the  appellant. 
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3.  The  District  Court  erred  when  he  stated: 
"the  acquisition  of  the  property  through  condemna- 
tion by  the  government  put  an  end  to  the  action." 
The  subject  suit  was  filed  some  ten  months  previous 
to  the  condemnation  suit  filed  by  the  government 
and  had  nothing  to  do  with  the  condemnation  suit, 
as  such,  nor  could  the  government  by  riling  an  action 
put  an  end  to  an  action  previously  filed  only  by 
virtue  of  merely  filing  an  action  such  as  is  here 
claimed  by  the  Honorable  Judge  Yankwich. 

4.  The  District  Court  erred  in  saying  that  "you 
have  sought,  every  time  you  filed  a  paper,  an  oppor- 
tunity to  present  it  to  me  in  person."  The  appellant 
never  once  tried  to  present  a  paper  that  was  to  be 
filed  other  than  those  requiring  his  signature.  In 
two  cases  she  did  go  to  get  an  ex  parte  matter  cared 
for.  The  first  time  she  did  not  realize  that  she  was 
being  rebuffed,  the  second  time  it  was  made  clear 
to  her  that  any  paper  she  wished  to  present  to  the 
Judge  must  be  sent  to  him  via  his  clerk. 

5.  The  District  Court  erred  in  making  the  broad 
statement  that  "lawyers  know  the  ethics  of  the  pro- 
fession and  litigants  do  not."  This  statement  is  so 
broad  that  it  is  a  thin  excuse  to  discriminate  against 
the  appellant.  While  the  appellant  is  not  an  attor- 
ney no  other  judge  has  refused  her  the  common 
courtesy  that  he  accords  to  her  opponents. 

6.  The  District  Court  erred  when  he  made  an 
order  resetting  the  hearing  from  April  4,  1955,  to 
April  1,  1955.  The  case  was  duly  to  come  on  before 
the  Honorable  Judge  Tolin  on  April  4th,  but  Chief 
Judge  Yankwich  did  move  up  said  case  to  be  heard 
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by  him.  This  in  itself  would  seem  innocent  enough 
except  a  like  incident  had  previously  occurred  in  a 
case  in  trial  before  the  Honorable  Judge  Beaumont, 
that  Judge  Yankwich  sat  himself  on  and  criticized 
Judge  Beaumont. 

7.  The  District  Court  erred  when  he  ordered 
that  the  affidavit  should  be  stricken  from  the  record 
on  the  ground  that  it  was  "scandalous."  Said  affi- 
davit was  a  simple  statement  of  unvarnished  truth 
and  was  not  scandalous  or  was  it  scurilous  but  in 
either  case  it  would  have  still  been  admissible  under 
the  law. 

8.  The  District  Court  erred  in  not  allowing  the 
appellant  to  explain  the  errors  of  the  Court's  think- 
ing and  deprived  the  appellant  of  her  rights  under 
the  law,  not  having  her  day  in  Court  before  an  im- 
partial Judge. 

9.  The  District  Court  erred  when  he  said,  "all 
that  is  here  alleged  is  that  I  ruled  against  the  liti- 
gant here  in  an  injunction  matter  and  a  claim  that 
I  did  not  follow  the  law."  The  entire  statement  is 
not  one  of  fact  and  is  untrue. 

10.  The  District  Court  erred  in  not  disqualifying 
himself. 

11.  The  District  Court  erred  in  granting  Defend- 
ant's Motion  to  Dismiss. 

Signed  and  dated  this  30th  day  of  November,  1955. 

/s/  PANCHO  BARNES, 

Appellant  in  Propria  Persona. 

Affidavit,  of  Service  by  Mail  attached. 
[Endorsed]  :    Filed  December  2,  1955. 
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To  the  Honorable,  the  Court  of  Appeals  of  the  United 
States  for  the  Ninth  Circuit: 

This  is  an  appeal  from  a  judgment  of  the  Honora- 
ble Leon  R.  Yankwich,  Chief  Judge  of  the  United 
States  District  Court  for  the  Southern  District  of 
California,  Central  Division,  entered  on  April  12,  1955, 
in  favor  of  Appellee,  defendant  below,  and  against 
Appellant,  plaintiff  below,  dismissing  Appellant's 
Complaint  on  Motion  to  Dismiss  made  by  Appellee. 
Appellant  appealed  from  said  judgment  by  duly  filing 
her  Notice  of  Appeal  [Tr.  pp.  13-15]. 


The  action  was  brought  under  and  by  virtue  of  the 
provisions  of  the  Tucker  Act,  28  U.S.C.A.  §1346,  upon 
which  jurisdiction  in  the  District  Court  was  founded. 
Jurisdiction  of  this  Honorable  Court  is  founded  upon 
the  provisions  of  28  U.S.C.A.  §§1291,  1292,  and  Federal 
Rules  of  Civil  Procedure,  Rule  73(b). 

STATEMENT  OF  THE  CASE 

Appellant  at  all  times  material  to  this  action  and 
for  many  years  prior  to  the  institution  of  the  action 
owned  and  operated  Ranch  Oro  Verde  in  Kern  County, 
California,  consisting  of  a  guest  ranch,  hotel,  restau- 
rant, bar,  dance  hall,  rodeo  grounds,  swimming  pool, 
race  track,  hog,  cattle,  horse  and  airport  business  [Tr. 
pp.  4-5].  Appellant  brought  the  action  in  the  case  at 
bar  under  the  provisions  of  the  Tucker  Act  [28  U.S. 
C.A.  §1346]  to  recover  damages  sustained  by  her  by 
reason  of  repeated  and  continuous  trespasses  made  by 
the  Appellee  upon  her  property  and  to  recover  damages 
sustained  by  reason  of  a  partial  taking  or  inverse  con- 
demnation of  the  same  property  by  reason  of  the  acts 
of  the  Appellee  [Tr.  pp.  4-5]. 

Appellant  filed  her  initial  Complaint  in  this  action 
on  December  3,  1952  [Tr.  p.  14] ;  her  First  Amended 
Complaint,  the  judgment  dismissing  which  is  the  sub- 
ject of  this  appeal,  was  filed  February  28,  1955  [Tr. 
p.  5]. 

On  February  27,  1953,  the  Appellee  filed  a  con- 
demnation action  and  a  Declaration  of  Taking,  relat- 


big  to  the  entire  fee  simple  title  of  the  above-mentioned 
property  of  the  Appellant.  The  condemnation  suit  is 
pending.  The  suit  is  entirely  separate  and  distinct 
from  the  action  in  the  case  at  bar  [Tr.  p.  14]. 

The  Complaint  does  not  spell  out  the  nature  of  the 
activities  of  the  Government  of  which  she  complains, 
but  it  does  indicate  that  the  Government  closed  and 
kept  closed  her  airport  beginning  in  1941  until  1945, 
and  that  during  an  unspecified  period  of  time  the  Gov- 
ernment used  the  airport ;  the  Appellant  complained 
that  the  Appellee  committed  a  "  continuous  tort  .  .  . 
against  the  plaintiff  resulting  in  a  partial  taking  or 
inverse  condemnation  of  plaintiff's  property  and  dam- 
age to  her  business"  [Tr.  p.  4].  The  activities  of  the 
Government  of  which  complaint  was  made  continued 
until  the  time  of  filing  of  the  initial  complaint  [Tr. 
pp.  37,  38,  39] ;  at  the  time  the  initial  complaint  was 
filed  Appellant  was  in  possession  of  and  had  title  to 
the  property  [Tr.  p.  32]. 

Appellee  moved  to  dismiss  the  Amended  Complaint 
on  the  grounds  that  the  Court  was  without  jurisdiction 
over  the  person  of  the  Appellee  and  without  jurisdic- 
tion over  the  causes  of  action  alleged  in  the  Complaint, 
and  on  the  further  ground  that  the  Complaint  failed 
to  state  a  claim  against  the  Appellee  upon  which  relief 
could  be  granted  [Tr.  p.  6].  The  trial  court  granted 
the  Motion  on  the  grounds,  as  stated  by  the  Court : 

"The  motion  to  dismiss  will  be  granted,  on  the 
ground  it  doesn't  state  a  claim  against  the  United 
States,  and  assuming  it  states  a  claim  for  some 


kind  of  trespass,  the  acquisition  of  the  property 
through  condemnation  by  the  government  put  an 
end  to  the  action,  and  therefore  what  followed  sub- 
sequently was  done  under  the  power  of  condemna- 
tion and  cannot  be  cumulative  so  as  to  make  it  a 
continuous  tort."     [Tr.  p.  39] 

Appellant  also  filed  an  Affidavit  of  Bias  and  Prej- 
udice Disqualifying-  Judge  Yankwich  in  support  of 
her  oral  motion  for  disqualification ;  the  Court  denied 
Appellant's  motion  [Tr.  pp.  9-12]. 

SPECIFICATIONS  OF  ERROR 

Appellant  respectfully  submits  that  the  District 
Court  erred  in  the  following  particulars : 

1.  In  granting  the  Government's  Motion  to  Dis- 
miss on  the  ground  that  no  claim  for  relief  could  be 
stated  by  Appellant  against  the  Government ; 

2.  In  dismissing  the  action  on  the  ground  that  any 
claim  for  damages  for  trespass  was  terminated  by  the 
filing  of  the  Government's  condemnation  action; 

3.  In  refusing  to  disqualify  himself  under  the  cir- 
cumstances of  this  case. 


ARGUMENT 

I. 

THE  DISTRICT  COURT  ERRED  IN  GRANTING 
THE  GOVERNMENT'S  MOTION  TO  DISMISS 
ON  THE  GROUND  THAT  NO  CLAIM  FOR  RE- 
LIEF COULD  BE  STATED  BY  APPELLANT 
AGAINST  THE  GOVERNMENT. 
A.  The  Court  Erred  in  Granting  the  Motion  to  Dis- 
miss. 

It  is  well  established  that  a  Motion  to  Dismiss 
should  not  be  granted  unless  it  appears  to  a  certainty 
that  the  plaintiff  would  be  entitled  to  no  relief  under 
any  state  of  facts  which  could  be  proved  in  support  of 
the  claim.  The  principle  is  well  stated  in  JoJtn  Walker 
&  Sou*  v.  Tampa  Cigar  Co.,  197  F.  2d  72  (5th  Cir. 
1952),  wherein  at  p.  73,  the  court  said: 

".  .  .  It  is  also  elementary  that  a  complaint  is 
not  subject  to  dismissal  unless  it  appears  to  a  cer- 
tainty that  the  plaintiff  cannot  possibly  be  en- 
titled to  relief  uuder  any  set  of  facts  which  could 
be  proved  in  support  of  its  allegations.  Even  then, 
a  court  ordinarily  should  not  dismiss  the  com- 
plaint except  after  affording  every  opportunity  to 
plaintiff  to  state  a  claim  upon  which  relief  might 
be  granted." 

In  the  event  the  motion  is  sustained,  opportunity 
to  amend  should  be  granted  unless  the  complaint  is 
incurably  and  hopelessly  defective. 

Ware  v.  Travelers  Ins.  Co.,  150  F.  2d  463  (9th 

Cir.  1945)  ; 
Kiiujwood  Oil  Co.  v.  Bell,  204  F.  2d  8  (7th  Cir. 
1953). 


A  complaint  should  not  be  dismissed  on  motion  if 
it  states  some  sort  of  claim,  inartistically  as  it  may  be 
drawn.  This  is  particularly  true  where  the  plaintiff 
is  not  represented  by  counsel. 

Bwoks  v.  Pennsylvania  R.  R.,  91  P.  Supp.  101 
(B.C.  S.B.  N.Y.  1950) ; 

See,  also,  5  Cyc.  Fed.  Proc.  (2d  ed)  §§  15.203, 
15.204,  15.206,  15.166;  1  Barron  &  lloltzoff, 
Fed.  Proc.  &  Prac.  (1950),  §356. 

The  Court  did  not  grant  Appellant  leave  to  amend 
[Tr.  pp.  39-40] ;  the  original  complaint  was  detailed, 
but  the  Appellant  amended  it,  apparently  voluntarily, 
after  the  Appellee  objected  to  its  narrative  form  [Tr. 
p.  35]. 

The  Amended  Complaint  is  indefinite  in  that  it 
fails  specifically  to  state  the  nature  of  the  activities  of 
the  Government  of  which  complaint  is  made  and  to 
state  the  period  of  time  during  which  said  activities 
took  place.  There  is  no  indication  that  a  Motion  for  a 
More  Befinite  Statement  would  not  have  cured  both 
of  these  defects.  Under  such  circumstances,  a  Motion 
to  Dismiss  should  not  be  granted. 

1  Barron  &  Holtzoff,  Fed.  Prac.  &  Proc.  (1950) 
§356,  p.  647. 

There  is  some  indication  that  the  Government's 
Motion  was,  in  part,  predicated  upon  its  theory  of  the 
applicable  Statute  of  Limitations  [Tr.  p.  31].  Since 
the  Complaint  does  not  specifically  state  the  pertinent 
dates,  however,  the  matter  of  limitations  does  not  ap- 
pear affirmatively  from  the  face  of  the  pleading  and 


the  defense  should  be  raised  by  way  of  Answer;  or  the 
pertinent  information  could  have  heen  obtained  by  a 
Motion  for  a  More  Definite  Statement. 

5  Cyc.  Fed.  Proc.  §75.534,  p.  545;  §15.294; 

See  CMlders  v.  Eagle  Picker  Lead  Co.,  35  F. 
Supp.  702  (I).C.  W.D.  Mo.  1940). 

B.  The  Amended  Complaint  Contained  Allegations 
which  Could  Entitle  Appellant  to  Relief  Against 
Appellee. 

The  Appellant  brought  her  action  under  the  Tucker 
Act,  which  provides,  in  pertinent  part,  as  follows: 

"(a)  The  district  court  shall  have  original 
jurisdiction  .  .  .  of  .  .  . 

'(2)  Any  other  civil  action  or  claim 
against  the  United  States,  not  exceeding  Ten 
Thousand  Dollars  in  amount,  founded  either  upon 
the  Constitution,  or  any  Act  of  Congress,  or  any 
regulation  of  an  executive  department,  or  upon 
any  express  or  implied  contract  with  the  United 
States,  or  for  liquidated  or  unliquidated  damages 
in  cases  not  sounding  in  tort.'  [28  U.S.C.A. 
§1346;  formerly,  28  U.S.C.A.  §41(20).] 

(b)  [T]he  district  courts  .  .  .  shall  have  ex- 
clusive jurisdiction  of  civil  actions  or  claims 
against  the  United  States,  for  money  damages, 
accruing  on  and  after  January  1,  1945,  for  injury 
or  loss  of  property,  or  personal  injury  or  death, 
caused  by  the  negligence  or  wrongful  act  or  omis- 
sion of  any  employee  of  the  Government  while  act- 
ing within  the  scope  of  his  office  or  employment, 
under  circumstances  where  the  United  States,  if 
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a  private  person,  would  be  liable  to  the  claimant 
in  accordance  with  the  law  of  the  place  where  the 
act  or  omission  occurred.''     [28  U.S.C.A.  §1346] 

Had  Appellant  been  afforded  the  opportunity,  she 
may  well  have  been  able  to  state  a  claim  for  relief  on 
any  one  or  all  of  several  theories:  (1)  a  claim  for 
relief  predicated  upon  a  theory  of  implied  contract 
with  the  Government  for  the  temporary  use  by  the 
Government  of  her  airport;  (2)  a  claim  of  relief 
predicated  upon  a  theory  of  a  partial  taking  of  her 
property,  prior  to  its  condemnation,  by  reason  of  the 
Government's  unauthorized  use  of  and  activities  upon 
portions  of  her  property  other  than  the  airport;  or 
(3)  a  claim  for  relief  on  the  theory  that  the  activities 
of  the  Government  constituted  continuous  and  re- 
peated trespasses  (not  amounting-  to  a  "taking''  in 
the  constitutional  sense)  compensable  under  the  Fed- 
eral Tort  Claims  Act  [28  U.S.C.A.  §1346(b)]. 

It  is  well  recognized  that  there  may  be  a  "taking" 
in  a  constitutional  sense,  giving  rise  to  an  implied 
contract,  by  activities  of  the  Government  in  interfer- 
ing with  the  use  and  enjoyment  of  the  property  by 
the  plaintiff  or  in  using  the  property  by  the  Govern- 
ment, without  formal  condemnation  proceedings. 

E.g.  United  States  v.  Dickinson,  331  U.S.  715 

(1947); 
United  States  v.  Gamby,  328  U.S.  256  (l<i4(j). 

E\irthermore  if  a  landowner  suffers  special  dam- 
ages from  the  Government's  use  of  adjoining  prop- 
erty, the  landowner  is  entitled  to  recover  damages  for 
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the  diminution  in  value  u.  Lis  property  therefor. 
Thus,  in  Richards  v.  Washington  Terminal  Co.,  233 
U.S.  54(>  (1913)  plaintiff  owned  land  near  a  railroad 
tunnel,  which  had  been  constructed  under  an  Act  of 
Congress.  As  trains  ran  through  the  tunnel,  fans 
blew  the  smoke  and  fumes  over  and  upon  the  plain- 
tiff's property.  The  Government  did  not  appropriate 
any  of  plaintiff's  land  and  did  not  "take"  the  prop- 
erty in  a  physical  sense.  The  plaintiff,  however,  who 
had  suffered  special  damages  not  suffered  by  the  pub- 
lic generally,  was  entitled  to  damages;  the  Court  at 
557  said: 

"...  Construing  the  acts  of  Congress  in  the  light 
of  the  Fifth  Amendment,  they  do  not  authorize 
the  imposition  of  so  direct  and  peculiar  and  sub- 
stantial a  burden  upon  plaintiff's  property  with- 
out compensation  to  him.  If  the  damage  is  not 
preventable  by  the  employment  at  reasonable  ex- 
pense of  devices  such  as  have  been  suggested, 
then  plaintiff's  property  is  'necessary  for  the 
purposes  contemplated,'  and  may  be  acquired  by 
purchase  or  condemnation  .  .  .  and  pending  its 
acquisition  defendant  is  responsible.  If  the  dam- 
age is  readily  preventible  [sic],  the  statute  fur- 
nishes no  excuse,  and  defendant's  responsibility 
follows  on  general  principles." 

On  the  other  hand,  the  acts  of  the  Government 
upon  the  Appellant's  property  may  not  have  consti- 
tuted a  "taking"  or  partial  taking  prior  to  the  insti- 
tution of  the  formal  condemnation  action,  but  such 
acts  may  constitute  repeated  and  continuous  trespasses. 
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The  United  States  Supreme  Court  in  Dalehite  v. 
United  States,  346  U.S.  15,  45  (1953)  has  construed 
the  term  "wrongful  act",  as  used  in  the  Federal  Tort 
&  Claims  Act  to  mean  trespass: 

"Petitioners  rely  on  the  word  'wrongful'  as 
showing  that  something  in  addition  to  negligence 
is  covered.  .  .  [T]he  legislative  history  of  the 
word  indicates  clearly  that  it  was  not  added  to 
the  jurisdictional  grant  with  any  overtones  of 
absolute  liability.  .  .  rather,  Committee  discus- 
sion indicates  that  it  had  a  much  narrower  in- 
spiration: 'trespasses'  which  might  not  be  con- 
sidered strictly  negligent  ..." 

The  District  Court  in  Lemaire  r.  United  States, 
76  F.  Supp.  498  (D.  Mass.  1948)  held  that  a  continu- 
ing trespass  by  the  (xovernment  was  cognizable  under 
the  Federal  Tort  Claims  Act, 

The  Federal  Tort  Claims  Act  refers  the  question 
of  liability  to  decisions  of  the  state  courts  in  the  state 
in  which  the  act  or  omission  occurred  [28  U.S.C.A. 
§§1346,  2674] ;  in  the  case  at  bar  the  acts  complained 
of  took  place  in  the  State  of  California  [Tr.  p.  3]. 

The  California  cases  distinctly  recognize  and 
grant  relief  for  continuous  trespasses. 

Carbine  v.  Meyer,  126  Cal.  App.  2d  386,  390, 

272  P.  2d  849  (1945); 
Cf.  Phillips  v.  City  of  Pasadena,  27  Cal.  2d 
104,  162  P.  2d  625  (1945). 
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II. 

THE  DISTRICT  COURT  ERRED  IN  DISMISSING 
THE  ACTION  ON  THE  GROUND  THAT  ANY 
CLAIM  FOR  DAMAGES  FOR  TRESPASS  WAS 
TERMINATED  BY  THE  FILING  OF  THE  GOV- 
ERNMENT'S  FORMAL  CONDEMNATION  AC- 
TION. 

The  District  Court  stated  as  its  ground  for  grant- 
ing the  Motion  to  Dismiss  that  the  filing  of  the  Gov- 
ernment's condemnation  action  ended  any  cause  of 
action  the  Appellant  may  have  had  for  damages  for 
trespass. 

No  authority  has  been  found  which  would  support 
the  District  Court's  theory. 

A  contrary  principle  is  stated  in  1  Am.  Jur. 
"Abatement  and  Revival"  §45,  p.  49: 

"The  common-law  rule  that  the  transfer  by  the 
plaintiff  of  his  interest  in  the  subject-matter  of 

a  pending  action  may  he  pleaded  in  abatement 
thereof  does  not  cause  the  abatement  of  the  action 
when  the  plaintiff  transfers  the  property  out  of 
which  the  cause  of  action  arose.  Thus,  consequen- 
tial damages  for  injury  to  real  estate  accrue  to 
the  person  owning  the  land  at  the  time  of  the 
injury;  and  if,  after  commencing  an  action  for 
such  injury,  he  sells  and  conveys  the  land,  this 
will  not  affect  his  right  to  recover.''  (Emphasis 
added.) 
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Although  the  point  lias  not  been  raised  squarely 
in  any  California  ease  found,  dicta  state  the  same 
principles  enunciated  in  the  quotation  above. 

See,  Shufflebeem   v.  Adelsbach,  135  Cal.  221, 

223-24,  67  Pac.  140  (1901); 
Cheatham   v.  Municipal  Court,  112  Cal.  App. 
114,  116,  296  Pac.  305   (1931). 

There  is  no  indication  in  the  Federal  Tort  Claims  Act 
that  any  action  created  thereby  shall  be  terminated 
by  Government  acquisition  of  the  property  out  of 
which  the  cause  of  action  arose. 
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III. 

THE  DISTRICT  COURT  ERRED  IN  REFUSING  TO 
DISQUALIFY  HIMSELF  UNDER  THE  CIR- 
CUMSTANCES OF  THIS  CASE. 

Appellant  tiled  an  Affidavit  of  Bias  and  Preju- 
dice to  disqualify  Judge  Leon  R.  Yankwich  from 
hearing  the  Motion  to  Dismiss.  In  the  affidavit  Ap- 
pellant recited  the  history  of  her  engagements  with 
Judge  Yankwich  [Tr.  pp.  9-10]  which  indicated  that 
that  Judge  entertained  personal  bias  against  her. 

The  attitude  which  the  Honorable  Judge  Yank- 
wich bore  towards  appellant  is  further  illustrated  by 
the  colloquy  occurring  in  respect  of  her  Affidavit  of 
Bias  and  Prejudice  set  forth  in  the  margin.* 

For  the  foregoing  reasons,  the  Appellant  contends 
that  she  did  not  obtain  a  fair  opportunity  to  present 
her  case  and  by  reasons  of  the  errors  of  law  herein- 
above   mentioned,    she    respectfully    urges    that    this 


*  "Miss  Barnes:  [referring  to  a  conversation  which  Mr.  Deutz  had 
with  Judge  Yankwich  while  Miss  Barnes  was  in  Mr.  Deutz'  office]  'Here 
let  me  talk  to  his  Honor.'  And  Mr.  Deutz  said:  'Well,  just  a  minute,  she 
would  like  to  speak  to  you' and  I  heard  you  over  the  phone  say- 
ing, 'Well,  I  won't  talk  to  her;  I  won't  talk  to  her.' 

"The  Court:  'This  is  correct.  I  do  not  talk  to  litigants,  and  you  are  a 
litigant.  The  only  truthful  thing  in  your  affidavit  is  that  I  refused  to 
see  you,  because  you  have  sought,  every  time  you  filed  a  paper,  an  oppor- 
tunity to  present  it  to  me  in  person,  and  the  word  you  received  was  those 
were  to  be  filed  with  the  clerk,  because  it  is  not  the  custom  to  talk  to 
litigants,  and  while  you  appear  in  pro  per  that  doesn't  make  you  a  lawyer, 
and  we  do  not  talk  to  litigants.' 

"Miss  Barnes:  T  disagree  with  you,  your  Honor.  It  doesn't  make  me  a 
lawyer,  except  according  to  myself,  but  I  certainly  should  receive  the  same 
consideration  as  a  lawyer.' 

"The  Court:  'We  do  not  talk  to  litigants.  We  talk  to  lawyers  because 
lawyers  know  the  ethics  of  the  profession,  and  litigants  do  not.' " 
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Honorable  Court  reverse  tlie  Judgment  and  Order  of 
the  District  Court  dismissing  her  Amended  Com- 
plaint. 

Respectfully  submitted, 

PANCHO  BARNES, 

Appellant,  In  Propria  Per  sunn 
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UPON  APPEAL  FROM  THE  UNITED  STATES  DISTRICT  COURT 
FOR  THE  SOUTHERN  DISTRICT  OF  CALIFORNIA,  NORTHERN 
DIVISION 


BRIEF   FOR  THE   UNITED   STATES,  APPELLEE 


OPINION    BELOW 

The  district  court  did  not  write  an  opinion. 

JURISDICTION 

The  jurisdiction  of  the  district  court  was  invoked 
under  the  Federal  Tort  Claims  Act,  28  U.S.C.  sec. 
1346(b)  (R.  3).1  The  judgment  dismissing  the  action 


1  In  her  brief  (pp.  2,  7)  appellant  alleges  that  "the  action  was 
brought  under  and  by  virtue  of  the  Tucker  Act,  28  U.S.C.A.  §  1346." 
The  Tucker  Act  is  the  popular  name  for  the  Act  of  March  3, 
1887,  24  Stat.  505,  providing  for  the  bringing  of  suits  against  the 
United  States  "in  cases  not  sounding  in  tort."    The  jurisdictional 

(1) 


was  entered  April  12,  1955  (R.  12-13),  and  notice  of 
appeal  was  filed  June  9, 1955  (R.  13-15).  The  jurisdic- 
tion of  this  Court  rests  upon  28  U.S.C.  sec.  1291. 

QUESTIONS    PRESENTED 

1.  Whether  an  action  under  the  Federal  Tort  Claims 
Act  was  properly  dismissed  as  failing  to  state  a  claim 
on  which  relief  could  be  granted  when  the  gravamen 
of  the  action  was  the  continuous  trespasses  of  govern- 
ment employees  amounting  to  a  "  taking ' '  of  real  prop- 
erty, and  when  an  action  was  subsequently  instituted 
by  the  United  States  to  acquire  fee  simple  title  to  the 
property  involved. 

2.  Whether  the  refusal  of  the  trial  judge  to  dis- 
qualify himself  constituted  prejudicial  error. 

STATEMENT 

Invoking  jurisdiction  under  the  Federal  Tort  Claims 
Act,  28  U.S.C.  sec.  1346(b),  appellant  prayed  for  judg- 
ment against  the  United  States  in  the  amount  of  $1,- 
500,000  (R.  3,  5).  In  her  amended  complaint  she  al- 
leged that  at  all  pertinent  times  she  was  the  owner  and 
operator  of  certain  property  in  Kern  County,  Cali- 
fornia, "consisting  of  a  guest  ranch,  hotel,  restaurant, 
bar,  dance  hall,  rodeo  grounds,  swimming  pool,  race- 
track, hog,  cattle  and  horse  business,  and  airport  busi- 
ness" (R.  4-5).  She  stated  her  cause  of  action  as  fol- 
lows (R.  3-4) : 

provisions  of  the  Tucker  Act  with  respect  to  the  Court  of  Claims 
are  now  codified  in  28  U.S.C.  sec.  1491,  while  the  grant  of  con- 
current jurisdiction  to  the  district  courts  in  cases  of  claims  not 
exceeding  $10,000  appears  in  28  U.S.C.  sec.  1346(a)(2).  Appel- 
lant's complaint  seeking  recovery  of  $1,500,000  did  not  invoke 
jurisdiction  under  the  Tucker  Act  but  specifically  referred  to  28 
U.S.C.  sec.   1346(b). 


On  December  7,  1941,  the  plaintiff's  airport  was 
closed  by  order  of  the  United  States  Government. 
Said  airport  was  used  by  the  Government.  After 
the  other  airports  were  opened  in  1913,  plaintiff's 
airport  was  kept  closed.  After  the  West  Coast  De- 
fense Command  approved  the  opening  of  plain- 
tiff's airport,  an  order  came  through  from  Wash- 
ington to  keep  plaintiff's  field  closed.  Plaintiff 
succeeded  through  drastic  action  in  the  opening 
of  her  airport  in  October,  1945.  However  the  Air 
Corps  and  later  the  Air  Force  used  every  means 
to  hamper  the  plaintiff's  business  and  have  suc- 
ceeded in  keeping  her  business  from  attaining  a 
fraction  of  its  natural  growth  and  used  drastic 
and  illegal  means  so  to  do.  Continuously  without 
cessation  the  Air  Force  and/or  their  agents  have 
harassed  the  plaintiff  and  have  tried  and  have 
ultimately  succeeded  in  gaining  illegal  control  of 
her  property  and  have  violated  her  Constitutional 
rights  under  the  V  Amendment.  There  has  been 
a  continuous  tort  committed  against  the  plaintiff 
resulting  in  a  partial  taking  or  inverse  condemna- 
tion of  plaintiff's  property  and  damage  to  her  busi- 
ness. This  complaint  is  not  to  be  confused  with 
the  actual  and  illegal  condemnation  suit  filed  by 
the  government  but  is  for  damages  in  addition  to 
any  damages  arising  from  said  condemnation  suit 
and  the  price  of  the  property  involved  should  the 
plaintiff  consent  to  eventually  settle  amicably  with 
the  United  States  Government  on  the  condemna- 
tion suit  and  damages  accrued  therefrom. 

The  condemnation  suit  referred  to  by  appellant  was 
filed  on  February  27,  1953,  to  acquire  the  fee  simple 


title  to  her  property  in  connection  with  the  expansion 
of  the  Edwards  Air  Force  Base,  and  a  declaration  of 
taking  was  filed  on  the  same  day.  See  McKendry  v. 
United  States,  219  F.  2d  357  (C.A.  9,  1955).  Appel- 
lant's original  complaint  in  this  case  was  filed  Decem- 
ber 3,  1952  (R.  14),  and  her  amended  complaint  was 
filed  February  28,  1955  (R,  5). 

The  Government  moved  to  dismiss  the  action  on  the 
grounds  of  lack  of  jurisdiction  and  failure  to  state  a 
claim  upon  which  relief  could  be  granted  (R.  5-7). 
The  motion  was  noticed  for  hearing  on  April  4,  1955 
(R.  5-6),  but  was  reset  for  hearing  on  April  1,  1955,  by 
the  Honorable  Leon  R.  Yankwich,  Chief  Judge,  on  his 
own  motion  (R.  7-8).  On  March  30,  1955,  appellant 
filed  an  affidavit  of  bias  and  prejudice  seeking  the  dis- 
qualification of  Judge  Yankwich  (R.  8-11). 

After  hearing,  appellant's  oral  motion  for  the  dis- 
qualification of  Judge  Yankwich  was  denied,  and  her 
affidavit  was  ordered  stricken  as  legally  insufficient  and 
scandalous  (R.  11-12,  22-30).  At  the  same  time  the 
court  granted  the  Government's  motion  to  dismiss  the 
action  on  the  ground  that  the  complaint  did  not  state  a 
claim  against  the  United  Sates,  and  that,  if  it  did  state 
a  claim  for  some  kind  of  trespass,  the  acquisition  of  the 
property  through  condemnation  put  an  end  to  the  action 
(R.  39).  An  order  dismissing  the  action  was  entered 
April  12,  1955  (R.  12-13),  and  this  appeal  followed 
(R.  13-15). 
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ARGUMENT 


An  Action  Under  the  Federal  Tort  Claims  Act  Was  Properly 
Dismissed  When  the  Gravamen  of  the  Action  Was  the  Con- 
tinuous Trepasses  of  Government  Employees  Amounting 
To  a  "Taking"  and  When  a  Proceeding  To  Condemn  the 
Property  Involved  Was   Subsequently  Filed 

As  appellant  confesses  (Br.  6),  her  amended  com- 
plaint "is  indefinite  in  that  it  fails  specifically  to  state 
the  nature  of  the  activities  of  the  Government  of  which 
complaint  is  made  and  to  state  the  period  of  time  during 
which  said  activities  took  place."  However,  the 
amended  complaint  is  not  so  indefinite  that,  with  the  aid 
of  appellant's  own  interpretation  of  it,  it  does  not 
clearly  appear  that  the  action  was  properly  dismissed. 

In  the  first  place,  it  is  abundantly  clear  that  appel- 
lant's asserted  cause  of  action  is  based  in  part  upon 
the  alleged  closing  of  her  airport  and  the  use  thereof 
by  the  Government  during  the  period  from  the  attack 
on  Pearl  Harbor  in  1941  to  1945  (R.  3-4,  35-36;  see 
Appellant's  Br.  3).  Obviously,  this  alleged  wartime 
use  of  her  airport  by  the  Government  was  a  completed 
transaction  by  1945,  so  that  by  the  time  of  the  filing  of 
her  initial  complaint  on  December  3,  1952,  the  usual 
six-year  limitations  period  for  commencing  actions 
against  the  United  States  (28  U.S.C.  sec.  2401(a))  had 
expired,  to  say  nothing  of  the  two-year  limitations  pe- 
riod for  the  filing  of  actions  on  tort  claims  (28  U.S.C. 
sec.  2401(b)).  Hence,  in  this  respect,  at  least,  the 
action  was  properly  dismissed.  And  the  action  as  a 
whole  was  properly  dismissed  for  reasons  which  will 
now  appear. 

Appellant's  theory  is  that  her  complaint  raises  a 
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question  of  ' t  continuous  inverse  condemnation, 2  or  a 
continuous  taking  of  that  property"  (R.  37;  see  also 
R.  4,  35;  Br.  3).  She  has  further  stated  (R.  37), 
<<*  *  *  y.  may  ]jave  been  an  implied  contract  legally, 
but  it  certainly  wasn't  intended  as  such;  it  was  in- 
tended simply  as  the  taking  of  the  property."  Thus, 
we  have  in  appellant's  own  words  the  admission  that 
the  dismissed  action3  was  one  for  the  "taking"  of 
property,  and  as  further  support  for  this  reasoning  we 
have  her  present  reliance  (Br.  7-8)  upon  the  Tucker 
Act,  28  U.S.C.  sec.  1346(a)  (2),  which  was  not  invoked 
in  her  amended  complaint.  See,  supra,  p.  1,  fn.  1. 
However,  neither  the  Tucker  Act,  nor  the  Tort  Claims 
Act  (28  U.S.C.  sec.  1345(b)),  which  was  invoked  by 
appellant  (R.  3),  affords  any  basis  for  appellant's 
action. 

It  cannot  at  this  date  be  denied,  and  appellant  recog- 
nizes (Br.  8),  that  the  Government  may  "take"  prop- 
erty in  the  exercise  of  the  power  of  eminent  domain 
without  formal  condemnation  proceedings,  and  that  in 
such  event  the  landowner's  remedy  is  a  suit  under  the 
Tucker  Act  on  the  theory  of  implied  contract,  the  re- 
covery being  the  same  as  though  a  condemnation  pro- 


2  In  State  of  California  v.  United  States  District  Court,  213 
F.2d  818,  821,  fn.  10  (1954),  this  Court  has  denned  "inverse  con- 
demnation" as   follows: 

The  term  "inverse  or  reverse  condemnation"  contemplates 
the  situation  in  which  property  has  been  taken  by  the  exercise 
of  the  power  of  eminent  domain,  but  without  any  payment 
of  compensation  therefor  having  been  made. 

3  It  should  be  noted  that  at  the  time  this  action  was  pending  in 
the  district  court,  another  tort  claims  action  by  appellant  (No. 
1146)  was  also  pending,  and  the  Government's  motions  to  dismiss 
both  actions  were  heard  at  the  same  time  (R.  30).  In  No.  1146 
the  Government's  motion  to  dismiss  was  granted  as  to  one  count 
and  denied  as  to  another  (R.  32-35,  40).  No.  1146  is  still  pending  in 
the  district  court. 


ceeding  had  been  filed.  Campbell  v.  United  States, 
266  U.  S.  368,  370-371  (1924)  ;  Hurley  v.  Kincaid,  285 
IT.  S.  95,  103-105  (1932) ;  Yearsley  v.  Ross  Constr.  Co., 
309  U.  S.  18,  21-23  (1940) ;  Causby  v.  J7w£ed  States,  328 
U.  S.  256,  267  (1946).  However,  the  Tucker  Act  is 
of  no  assistance  to  appellant  here,  not  only  because  she 
did  not  invoke  it  in  her  complaint,  but  also  because 
the  jurisdiction  of  the  district  court  in  such  cases  is 
limited  to  claims  not  exceeding  $10,000  (28  U.S.C.  sec. 
1346(a)  (2)),  whereas  her  claim  is  in  the  amount  of  $j,- 
500,000  (R.  5). 

Appellant's  reliance  upon  the  Federal  Tort  Claims 
Act  is  also  unavailing.  If  there  were  a  lawful  taking 
prior  to  the  filing  of  the  condemnation  action,  the  acts 
of  the  government  agents  could  not  be  "wrongful,"  so 
that  there  could  be  no  basis  for  an  action  in  tort.  If,  on 
the  other  hand,  the  acts  of  the  Government's  agents, 
relied  upon  by  appellant  as  constituting  an  attempted 
taking,  were  in  fact  unauthorized  and  therefore  tortious 
in  the  beginning,  they  have  been  subsequently  ratified 
and  adopted  as  governmental  acts  by  the  filing  of  the 
condemnation  proceeding  and  even  prior  thereto  by  the 
Acts  of  Congress  authorizing  the  taking. 4  Shoshone 
Tribe  v.  United  States,  299  U.  S.  476,  495-496  (1937) ; 


4  The  Act  of  August  12,  1935,  49  Stat.  610,  as  amended  by  the 
Act  of  July  26,  1947,  61  Stat.  495,  500,  503,  10  U.S.C.  sees.  1343(a), 
1343(b)  and  1343(c),  authorizes  the  Secretary  of  the  Air  Force 
to  acquire  lands  for  the  enlargement  or  alteration  of  existing  air 
bases,  as  well  as  for  the  establishment  of  new  bases.  The  Acts  of 
June  17,  1950,  64  Stat.  236,  242,  244,  and  September  6,  1950,  64 
Stat.  595,  748,  appropriated  moneys  and  authorized  the  acquisi- 
tion of  land  for  the  expansion  of  the  base  here  involved.  See  also 
the  Act  of  September  28,  1951,  65  Stat.  336,  339,  361 ;  Act  of  August 
7,  1953,  67  Stat.  440,  449;  Act  of  July  27,  1954,  68  Stat.  535,  557; 
Act  of  July  15,  1955,  69  Stat,  324,  342. 
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Crozier  v.  Krupp,  224  U.  S.  290,  305  (1912).    As  stated 
in  the  Crozier  case: 

The  adoption  by  the  United  States  of  the  wrong- 
ful act  of  an  officer  is  of  course  an  adoption  of 
the  act  when  and  as  committed,  and  causes  such 
act  of  the  officer  to  be,  in  virtue  of  the  statute,  a 
rightful  appropriation  by  the  Government,  for 
which  compensation  is  provided. 

Hence,  it  is  submitted  that  even  if  the  acts  of  govern- 
ment agents  complained  of  by  appellant  were  originally 
tortious  by  reason  of  being  unauthorized,  they  will  no 
longer  support  a  suit  under  the  Federal  Tort  Claims 
Act.  Appellant  may  obtain  all  the  relief  to  which  she  is 
entitled  in  the  pending  condemnation  proceeding.  For 
there  was  only  one  taking,  whether  that  took  place  prior 
to  the  filing  of  the  condemnation  action  or  as  a  result 
thereof.  There  were  not  two  takings,  as  appellant  con- 
ceives the  situation  (R.  39),  ''once  over  a  period  of 
years  in  small  parts,  and  eventually  altogether  at  a 
different  price."  Cf.  United  States  v.  General  Motors 
Corp.,  323  U.S.  373,  382  (1945).  And  the  date  of  tak- 
ing is  subject  to  determination  in  the  condemnation 
proceeding  and  will  determine  the  date  of  valuation 
and  other  rights.  Shoshone  Tribe  v.  United  States,  299 
U.  S.  476,  494-497  (1937) ;  United  States  v.  Rogers,  255 
U.S.  163,  167-169  (1921),  where  the  "taking"  was  in 
1912  and  the  condemnation  proceeding  was  not  brought 
until  1915:  Bank  of  E  dent  on  v.  United  States,  152  F. 
2d  251,  253-254  (C.A.  4,  1945)  ;  11,000  Acres  of  Land, 
etc.  v.  United  States,  152  F.  2d  566,  568  (C.A.  5,  1945), 
certiorari  denied,  328  U.S.  835:  cf.  United  States  v. 
Lynah,  188  U.S.  445,  470  (1903)  :  Woodvillc  v.  I'nifrd 


States,  152  F.  2d  735,  738  (C.A.  10,  1946),  certiorari 
denied,  328  U.S.  842. 

Moreover,  in  view  of  the  statutory  authority  to  ac- 
quire lands  for  the  enlargement  of  the  Edwards  Air 
Force  Base  (see  fn.  4,  p.  7,  supra),  it  would  appear 
that  jurisdiction  to  adjudicate  claims  based  upon  the  al- 
leged tortious  conduct  of  government  emplo}Tees  in  at- 
tempting to  gain  control  of  appellant's  land  was  barred 
by  the  exceptions  in  28  TJ.S.C.  sec.  2680(a).5  No  negli- 
gence is  alleged,  so  that,  in  addition  to  the  "discre- 
tionary function"  exception,  the  exception  of  claims 
based  on  the  execution  of  a  statute  would  be  applicable. 
Dalehite  v.  United  States,  346  U.S.  15,  24-36  (1953); 
Coates  v.  United  States,  181  F.  2d  816  (C.A.  8,  1950). 
As  the  Court  said  in  the  Dalehite  case  (346  U.S.  at 
p.  33)  with  respect  to  that  exception: 

The  first  deals  with  acts  or  omissions  of  govern- 
ment employees,  exercising  due  care  in  carrying  out 
statutes  or  regulations  whether  valid  or  not.  It 
bars  test  by  tort  action  of  the  legality  of  statutes 
and  regulations. 

And  as  stated  in  the  House  Report,  quoted  in  the  Dale- 
hite case  (346  U.S.  at  pp.  29-30),  the  exception  pre- 
cludes "any  possibility  that  the  bill  might  be  con- 
strued to  authorize  suits  for  damages  against  the  Gov- 


5  Section  2680(a)  provides: 

The  provisions  of  this  chapter  and  section  1346(b)  of  this  title 
shall  not  apply  to — 

(a)  Any  claim  based  upon  an  act  or  omission  of  an  em- 
ployee of  the  Government,  exercising  due  care,  in  the  execution 
of  a  statute  or  regulation,  whether  or  not  such  statute  or  regu- 
lation be  valid,  or  based  upon  the  exercise  or  performance  or 
the  failure  to  exercise  or  perform  a  discretionary  function  or 
duty  on  the  part  of  a  federal  agency  or  any  employee  of  the 
Government,  whether  or  not  the  discretion  involved  be  abused. 
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ernment  growing  out  of  an  authorized  activity,  such 
as  a  flood-control  or  irrigation  project,  where  no  negli- 
gence on  the  part  of  any  Government  agent  is  shown, 
and  the  only  ground  for  suit  is  the  contention  that  the 
same  conduct  by  a  private  individual  would  be  tor- 
tious." 

II 

The  Refusal  of  the  Trial  Judge  To  Disqualify  Himself  Did  Not 
Constitute  Prejudicial  Error 

Defending  the  judicial  impartiality  of  Judge  Yank- 
wich  in  this  Court  would,  in  our  opinion,  be  tantamount 
to  ''carrying  coals  to  Newcastle."  Hence,  the  Govern- 
ment's argument  under  this  point  will  be  limited  to 
the  following  : 

First,  the  facts  related  in  appellant's  affidavit  (E. 
9-10),  particularly  the  refusal  of  Judge  Yankwich  to 
speak  to  appellant  in  chambers,  do  not  in  any  sense 
establish  personal  bias  against  her.  Ex  parte  American 
Steel  Barrel  Co.,  230  U.S.  35,  43-44  (1913)  ;  Price  v. 
Johnston,  125  F.  2d  806,  811-812  (C.A.  9,  1942),  cer- 
tiorari denied,  316  U.S.  677;  Beecher  v.  Federal  Land 
Bank,  153  F.  2d  987,  988  (C.A.  9,  1945),  certiorari  de- 
nied, 328  U.S.  871 ;  Ferrari  v.  United  States,  169  F.  2d 
353,  354-355  (C.A.  9, 1948)  ;  Lowe's,  Inc.  v.  Cole,  185  F. 
2d  641,  646  (C.A.  9,  1950),  certiorari  denied,  340  U.S. 
954;  Tucker  v.  Kemer,  186  F.  2d  79,  83-84  (C.A.  7, 
1950). 

Secondly,  appellant's  affidavit  was  a  nullity  and  en- 
titled to  no  consideration  since  it  was  not,  as  required 
by  the  statute  (28  U.S.C.  sec.  144),  "accompanied  by  a 
certificate  of  counsel  of  record  stating  that  it  is  made 
in  good  faith."  Morse  v.  Lewis,  54  F.  2d  1027,  1032 
(C.A.  4,  1932),  certiorari  denied,  286  U.S.  557;  Belaud 
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v.  United  States,  117  F.  2d  958,  960  (C.A.  5,  1941),  cer- 
tiorari denied,  313  U.S.  585;  Mitchell  v.  United  States, 
126  F.  2d  550,  552  (C.A.  10,  1942),  certiorari  denied, 
316  U.S.  702,  rehearing  denied,  324  U.S.  887;  United 
States  v.  Onan,  190  F.  2d  1,  6-7  (C.A.  8,  1951),  cer- 
tiorari denied,  342  U.S.  869. 

Finally,  even  if  it  could  possibly  be  held  that  the  dis- 
trict court  erred  in  refusing  to  disqualify  himself,  this 
could  not  lead  to  a  reversal  of  the  judgment,  since,  as 
we  have  shown  {supra,  pp.  5-10),  the  action  was  in 
any  event  properly  dismissed.  28  U.S.C.  sec.  2111 ; 
Rule  61,  F.R.C.P. 

CONCLUSION 

For  the  foregoing  reasons  it  is  submitted  that  the 
judgment  of  the  district  court  should  be  affirmed. 

Respectfully, 

Perry  W.  Morton, 

Assistant  Attorney  General. 
Laughlin  E.  Waters, 

United  States  Attorney, 
Los  Angeles,  California. 
Roger  P.  Marquis, 
John  C.  Harrington, 
Attorneys,  Department  of  Justice, 

Washington,  D.  C. 
June,  1956. 
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APPELLANT'S  REPLY  BRIEF. 


I. 
A  Cause  of  Action  for  Trespass  Under  the  Federal 
Tort  Claims  Act  Is  Not  Barred  by  the  Subsequent 
Filing  of  a  Condemnation  Action  by  the  Govern- 
ment. 

The  Government's  position  is  that  a  landowner's  cause 
of  action  for  trespass  under  the  Federal  Tort  Claims  Act 
is  automatically  terminated  by  the  subsequent  filing  of  a 
condemnation  action  by  Government.  The  rationale  is 
that  the  tortious  act  is  ratified  by  the  institution  of  the 
condemnation  proceeding,  and,  by  ratification,  the  tort  is 
necessarily  converted  into  a  lawful  taking  ab  initio.  No 
authority  cited  by  the  Government  supports  so  broad  a 
rule. 
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The  difficulty  is  that  not  every  trespass  or  every  series 
of  trespasses  by  Government  agents  constitute  a  "taking" 
in  the  constitutional  sense. 

Whether  the  invasion  of  the  landowner's  proprietary 
interests  constitutes  a  "taking"  depends  upon  a  number 
of  factors,  including  the  character  and  duration  of  the 
invasions,  the  nature  and  extent  of  the  actor's  authority, 
and  the  intention  with  which  the  act  or  acts  were  done. 
Whether,  under  all  the  circumstances  of  a  particular  case, 
the  conduct  constitutes  a  trespass  or  a  series  of  trespasses 
or  a  taking  in  the  constitutional  sense  frequently  presents 
nice  questions  of  fact  and  law.  (See,  for  example,  the 
discussion  of  this  issue  by  Mr.  Justice  Holmes,  speaking 
for  the  majority  of  the  Court,  in  Portsmouth  v.  Harbor 
Land  &  Hotel  Co.  v.  United  States,  260  U.  S.  327,  43  S. 
Ct.  135,  67  L.  Ed.  287  (1922),  and  the  dissent  of  Mr. 
Justice   Brandeis.) 

If  the  tortious  act  does  not  amount  to  a  taking,  the  land- 
owner is  not  permitted  to  treat  it  as  a  taking  and  demand 
compensation  under  eminent  domain  proceedings.  He  is 
remitted  to  an  action  for  the  tort  under  the  Federal  Tort 
Claims  Act. 

There  is  no  suggestion  in  the  authorities  that  a  trespass, 
not  constituting  a  taking,  becomes  compensable  as  if  it 
were  a  taking  by  reason  of  the  filing  of  condemnation  pro- 
ceedings by  the  Government  at  some  later  date. 

The  point  may  be  illustrated  by  a  hypothetical  case. 
Suppose  that  an  agent  of  the  Government  trespasses  upon 
X's  land  to  hunt  dove.  One  year  later,  the  Government 
institutes  condemnation  proceedings  in  respect  of  the  prop- 
erty upon  which  the  trespass  was  made.  Could  it  be  suc- 
cessfully contended  by  X  that  the  trespass  had  been  there- 
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by  converted  into  a  taking  which  was  compensable  in  the 
condemnation  action?  Or  if  X  had  filed  suit  under  the 
Federal  Tort  Claims  Act  for  damages  for  the  trespass, 
could  the  Government  successfully  contend  that  the  action 
was  barred  by  the  institution  of  the  condemnation  suit? 
Is  the  result  any  different  if  the  Government  condemned 
the  land  to  turn  it  into  a  Federal  game  preserve?  Or  is 
the  result  any  different  if  the  Government  condemned  the 
land  to  establish  a  recreational  area  including  a  hunting 
club  for  military  personnel? 

The  authorities  relied  upon  by  the  Government,  Sho- 
shone Tribe  v.  United  States,  299  U.  S.  476  (1937),  and 
Crozier  v.  Krupp,  224  U.  S.  290  (1912)  are  clearly  dis- 
tinguishable from  the  case  at  bar.  Both  cases  were  con- 
cerned with  an  actual  appropriation  of  property  by  an 
officer  of  the  Government  for  the  benefit  of  the  Govern- 
ment; the  officer  at  the  time  of  the  taking  did  not  have 
statutory  authority  for  his  actions.  Subsequent  legislation 
authorized  reparation  to  the  property  owners  for  the  very 
acts  done  by  the  officers.  No  eminent  domain  proceedings 
were  instituted  at  any  time  in  either  case.  Since  both 
actions  were  tried  before  the  adoption  of  the  Federal 
Tort  Claims  Act,  the  only  theory  available  upon  which 
to  fasten  compensation  was  a  prior  taking  in  the  consti- 
tutional sense. 

That  there  was  no  question  in  the  Shoshone  case  of 
subsequent  condemnation  is  apparent  from  the  Court's 
statement,  speaking  through  Mr.  Justice  Cardozo,  at  page 
492: 

".  .  .  The  reports  of  the  Committees  of  Con- 
gress preceding  the  two  bills.  .  .  make  it  plain 
that  the  purpose  was  to  give  reparation  to  the  claim- 


ant  for  an  'alleged  unlawful  appropriation'  effected 
in  the  past,  not  to  make  a  new  and  lawful  appropri- 
ation by  an  exercise  of  sovereign  power    .    .    ." 

In  the  Crozier  case,  the  question  principally  involved 
was  whether  the  plaintiff  could  obtain  an  injunction  to  pre- 
vent continued  infringement  of  its  patents  by  an  officer 
of  the  Government  who  was  using  the  patented  articles  for 
the  benefit  of  the  Government;  in  reaching  its  decision  on 
this  point,  however,  the  Court  discussed  the  effect  of  a 
subsequently  enacted  statute  giving  the  officer  authority  to 
take  such  patents  and  authorizing  the  payment  of  com- 
pensation to  the  patentee  for  the  taking. 

None  of  the  cases  cited  by  the  Government  support  the 
principle  that  an  action  for  trespass  is  barred  by  the  adop- 
tion of  a  statute  authorizing  the  taking  of  the  property  or 
by  the  institution  of  condemnation  proceedings  following 
the  adoption  of  such  a  statute. 

The  conclusion  seems  inescapable  that  if,  in  the  case 
at  bar,  the  acts  of  which  complaint  is  made  did  not  con- 
stitute a  "taking"  but  did  constitute  a  trespass  or  series 
of  trespasses,  the  institution  of  condemnation  proceedings 
could  not  turn  the  prior  acts  into  a  taking.  If  this  be 
true,  there  is  no  reason  to  hold  that  a  trespass  action  is 
abated  or  barred  by  the  filing  of  a  subsequent  condemnation 
action  by  the  Government. 
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II. 
The  Existence  of  Statutory  Authority  to  Take  Prop- 
erty  Upon  Which  Trespasses  Have   Been  Com- 
mitted Does  Not  Convert  the  Trespasses  Into  a 
Taking. 

The  Government  also  argues  that  statutes  were  in  ex- 
istence by  virtue  of  which  condemnation  proceedings  could 
have  been  instituted  at  an  earlier  date  by  the  Government, 
and,  therefore,  the  acts  of  Government  personnel  upon 
the  premises  of  the  appellant  necessarily  constituted  a  tak- 
ing authorized  by  statute. 

The  argument  is  not  sound  because  (a)  it  assumes  that 
the  acts  were  done  pursuant  to  the  terms  of  the  statutes 
cited,  (b)  it  assumes  that  the  acts  done  constituted  a  "tak- 
ing," and  (c)  it  assumes  that  the  acts  done  were  either 
non-negligent  or,  if  negligent,  were  discretionary.  These 
assumptions  are  unwarranted  because  the  facts  pleaded  in 
the  complaint  do  not  support  them;  if  such  facts  do  exist, 
they  may  be  appropriately  pleaded  by  way  of  answer,  or, 
the  Government  may  seek  clarification  of  the  Complaint 
by  a  motion  for  a  More  Definite  Statement. 

The  existence  of  a  statute  under  which  condemnation 
proceedings  could  be  instituted  does  not  convert  every 
trespass  into  an  exercise  of  eminent  domain  under  author- 
ity of  statute. 

Carried  to  its  extreme,  the  argument  of  the  Government 
would  mean  that  any  time  a  statute  permitting  the  con- 
demnation of  land  were  adopted,   any   Government  em- 


ployee  or  official  could  trespass  upon  the  subject  land  at 
any  time  with  immunity. 

Even  when  the  Government  has  instituted  formal  con- 
demnation proceedings,  the  taking  is  subject  to  challenge 
by  the  landowner  on  the  ground,  among  others,  that  the 
taking  was  unauthorized  by  statute,  that  the  officials  in- 
stituting the  action  did  not  act  pursuant  to  the  statutory 
mandate,  but  acted  arbitrarily  and  in  bad  faith.  (E.  g., 
United  States  v.  Carmack,  239  U.  S.  230;  United  States 
v.  Oakland,  124  F.  2d  959  (9th  Cir.),  cert,  denied  316 
U.  S.  679;  C.  M.  Patten  &  Co.  v.  United  States,  61  F.  2d 
970  (9th  Cir.) ;  cf.  Catlin  v.  United  States,  324  U.  S.  229.) 

III. 

There  May  Be  Successive  Takings  Under  Exercise  of 
the  Power  of  Eminent  Domain:  The  Landowner 
Is  Entitled  to  Just  Compensation  For  What  Is 
Taken  Each  Time. 

We  have  previously  seen  that  if  the  acts  complained 
of  constituted  simply  trespasses  and  not  a  taking  in  the 
constitutional  sense,  we  are  dealing  with  a  tort  under  the 
Federal  Tort  Claims  Act.  On  the  other  hand,  if  the 
acts  constituted  an  implied  taking,  liability  of  the  Govern- 
ment, if  any,  is  not  founded  on  that  Act,  but  upon  the 
Tucker  Act  and  upon  the  requirement  of  just  compensation 
insured  the  landowner  by  the  Fifth  Amendment  of  the 
Federal  Constitution. 

The  Government  has  argued  (Resp.  Br.  p.  8)  that  there 
can  be  only  one  taking  of  the  subject  property.  It  suggests 
that  it  is  not  possible  to  have  successive  takings  of  prop- 
erty in  exercise  of  eminent  domain.  This  argument  is 
sound  if,  but  only  if,  the  Government  is  talking  about 
the  taking  of  the  same  interests  in  the  same  property  from 
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the  same  persons  successively.  Of  course,  the  Govern- 
ment may  take  a  fee  simple  absolute  either  by  inverse  or 
formal  condemnation  proceedings.  But  it  may  take  any 
lesser  interest.  If  it  takes  an  interest  in  property  less 
than  a  fee  simple,  it  may  thereafter  decide  to  acquire 
the  fee.  The  Government  must  pay  for  what  it  takes 
each  time  it  acquires  a  further  interest  in  the  property. 
(See,  e.  g.,  18  Am.  Jur.,  "Eminent  Domain,"  Sec.  88, 
p.  716.)  The  principle  is  clearly  recognized  by  the 
Supreme  Court  in  United  States  v.  General  Motors  Corp., 
323  U.  S.  373,  at  382  (1944),  a  case  concerning  a  tempo- 
rary and  partial  taking.  It  cannot  be  doubted  that  if  the 
Government  subsequently  took  the  entire  fee  interest  in 
the  General  Motors  case,  it  would  not  be  relieved  from  pay- 
ing for  the  interest  which  it  had  previously  acquired  or 
from  paying  for  the  greater  interest  subsequently  ac- 
quired. Under  such  circumstances  there  is  more  than  one 
cause  of  action:  one  is  not  a  bar  to  the  other. 

It  is  even  possible  for  the  Government  to  take  the  fee 
interest  twice,  if  between  takings,  the  Government  has  con- 
veyed the  property  to  a  third  person:  under  such  circum- 
stances, the  Government  must  pay  compensation  upon  re- 
taking the  property.  (West  Virginia  Pulp  &  Paper  Co. 
v.  United  States,  109  Fed.  Supp.  724  (Ct.  CI.   1953). 

Appellant  submits  that  the  Complaint  clearly  indicates 
that  if  the  actions  of  the  Government  agents  constituted 
a  taking,  it  was  a  partial  taking  only  which  did  not  con- 
stitute and  could  not  constitute  a  taking  of  the  fee.  That 
the  Government  later  instituted  proceedings  to  take  the  fee 
should  not  preclude  compensation  for  that  portion  of  the 
property  which  was  previously  taken. 
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IV. 
Appellant's  Affidavit  Was  Supported  by  a  Proper 

Certificate. 

Appellant's  affidavit  contained  a  certificate  supporting 
the  Affidavit  in  the  following  terms: 

"I  hereby  certify  that  I  am  appearing  in  propria 
persona  in  the  above-entitled  case,  and  that  the  above 
affidavit  is  made  in  good  faith."  [Tr.  p.  11.] 

In  the  case  of  a  party  appearing  in  propria  persona 
such  a  statement  must  be  sufficient  compliance  with  the 
statute. 

If  the  Government's  argument  be  accepted,  that  this 
statement  is  not  sufficient  to  constitute  "a  certificate  of 
counsel  of  record  stating  that  it  is  made  in  good  faith," 
one  appearing  in  propria  persona  is  foreclosed  from  ever 
filing  an  affidavit  of  bias  and  prejudice.  Such  an  inter- 
pretation is  subject  to  serious  constitutional  doubt.  To 
avoid  such  doubt,  it  should  be  held  that  a  party  appearing 
in  propria  persona  is  his  own  counsel  of  record  for  the 
purpose  of  Section  144  of  Title  28,  United  States  Code. 

For  the  foregoing  reasons,  Appellant  respectfully  urges 
that  the  Judgment  and  Order  of  the  District  Court  dis- 
missing her  amended  complaint  be   reversed. 

Respectfully  submitted, 
Pancho  Barnes, 
Appellant  In  Propria  Persona. 


